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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  46 
[Docket  Number  FV96-351] 

RIN  0581-AB41 

Amendments  to  the  Perishable 
Agricultural  Commodities  Act  (PACA) 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACnON:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  revising  the 
regulations  (other  than  Rules  of 
Practice)  under  the  Perishable 
Agricultural  Commodities  Act  (PACA) 
in  order  to  implement  legislative 
changes  signed  into  law  by  President 
Clinton.  Specifically,  the  legislative 
changes  grant  USDA  the  authority  to 
adjust  future  license  fees  through 
“notice  and  conunent’’  rulemaUng; 
eliminate  the  requirement  of  filing 
notice  of  intent  to  preserve  trust  tenefits 
with  USDA  in  the  PACA  trust;  require 
USDA  to  receive  a  written  complaint 
before  initiating  an  investigation; 
require  additional  USDA  investigation 
notification  procedures;  increase 
administrative  penalties;  establish  civil 
pencdties  as  an  alternative  to  revocation 
or  suspension  of  license;  continue 
current  filing  fees  for  formal  and 
informal  reparation  complaints; 
explicitly  address  the  status  of  collateral 
fees  and  expenses;  clarify  misbranding 
prohibitions;  and  amend  the  provisions 
of  PACA  regarding  the  determination  of 
responsibly  connected  individuals. 
EFFECTIVE  DATE:  April  30, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Frazier,  Chief,  PACA  Branch, 
Room  2095 — So.  Bldg.,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1400 
Independence  Avenue,  SW., 


Washington,  DC  20250,  Phone  (202) 
720-2272. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  PACA  establishes  a  code  of  fair 
trading  practices  covering  the  marketing 
of  fiesh  and  frozen  fruits  and  vegetables 
in  interstate  and  foreign  commerce.  The 
PACA  protects  growers,  shippers, 
distributors,  and  retailers  dealing  in 
those  commodities  by  prohibiting  unfair 
and  fraudulent  practices.  In  this  way, 
the  law  fosters  an  efficient  nationwide 
distribution  system  for  firosh  and  frozen 
fruits  and  vegetables,  benefiting  the 
whole  marketing  chain  from  farmer  to 
consumer.  USDA’s  Agricultural 
Marketing  Service  (AMS)  administers 
and  enforces  the  PACA. 

The  PACA  was  amended  by  the 
Perishable  Agriculhiral  Commodities 
Act  Amendments  of  1995  (P.L.  104—48). 
The  regulations  implementing  the 
PACA  (other  than  ffie  Rules  of  Practice) 
are  published  in  the  Code  of  Federal 
Regulations  at  Title  7,  Part  46  (7  CFR 
Part  46).  A  proposed  rule  to  amend  the 
regulations  to  implement  Public  Law 
104—48  was  published  in  the  Federal 
Register  on  September  10, 1996. 
Comments  on  the  proposed  rule  were  to 
be  submitted  by  November  12, 1996. 
Twelve  comments  were  received  from 
four  trade  associations  representing 
growers  and  shippers,  th^  trade 
groups  representing  retailers  and 
grocery  wholesalers,  three  law  firms, 
one  association  representing  the  frozen 
food  industry,  and  one  fruit  and 
v^ratable  broker. 

Of  the  twelve  comments  received, 
three  addressed  the  collection  of 
renewal  fees  paid  by  grocery 
wholesalers  and  retailers  licensed  by 
USDA  after  enactment  of  Public  Law 
104—48.  The  three  commentors  write 
that  U^DA  is  incorrectly'proposing  that 
first-time  licensed  retailers  and  grocery 
wholesalers  pay  renewal  fees.  They  refer 
to  section  499(c)(3)  of  the  statute 
designated,  "Of^-TIME  FEE  FOR 
RETAILERS  AND  GROCERY 
WHOLESALERS  THAT  ARE 
DEALERS”,  which  specifies  the  fees  to 
be  paid  by  a  retailer  or  a  grocery 
wholesaler  making  an  initial  application 
during  the  phase-out  period  and  after 
such  period  ends.  The  commentors 
emphasize  the  statutory  language  at  the 
end  of  section  499(c)(3)  which  states: 

“»  *  *8  retailer  or  grocery  wholesaler 


paying  a  fee  under  this  paragraph  shall 
not  be  required  to  pay  any  fee  for 
renewal  of  the  license  for  subsequent 
years.”  Since  the  commentors’ 
interpretation  of  the  legislative 
amendment  is  substantially  different 
from  USDA’s  view  but  appears  to  be 
plausible,  USDA  is  separating  section 
46.6  License  Fees  from  the  rest  of  the 
proposed  regulations,  and  is  addressing 
the  issue  independently  from  this  final 
rule  to  allow  other  interested  parties  to 
comment.  In  the  meantime,  USDA  will 
continue  to  assess  license  renewal  fees 
as  provided  in  7  CFR  Part  46.6.  Should 
USDA,  after  notice  and  comment, 
conclude  that  the  law  excludes  certain 
categories  of  licensees  from  the 
requirement  to  pay  regular  renewal  fees 
dviring  the  three-year  phase-out  period, 
all  such  fees  paid  by  those  firms  or 
individuals  shall  be  refunded  with 
interest 

Aside  from  removing  section  46.6 
from  the  final  rule,  other  changes  have 
been  made  to  the  regulations.  The 
definition  of  “grocery  wholesaler”  has 
been  edited  to  make  it  more  concise; 
however,  the  meaning  of  the  term  has 
not  been  substantively  changed.  In 
addition,  the  regulatory  language  in 
section  46.45  as  proposed  goes  beyond 
the  explicit  language  provided  in 
section  2(5)  of  the  PACA;  section  46.45 
has  been  corrected  to  comply  with  the 
statute.  A  change  to  the  proposed 
definition  of  “good  faith,”  and  a  few 
other  minor  editorial  changes  have  been 
incorporated  into  the  final  rule  for 
clarity.  The  provisions  of  the  proposed 
rule  are  otherwise  adopted  for  the 
reasons  given  in  the  proposal  and  in  this 
document. 

Comments 

One  commentor  objects  to  the  five 
percent  limit  on  wholesale  sales  that  a 
retailer  may  have  in  a  year  and  still  be 
considered  a  retailer  under  the  proposed 
definition  of  a  “retailer”  in  section 
46.2(j).  The  commentor  suggests  that 
USDA  increase  the  limit  but  offered  no 
limit  alternative. 

We  disagree  with  the  commentor’s 
assertion  that  the  five  percent  limit  be 
increased  to  allow  for  additional 
wholesale  transactions.  The  statute 
defines  a  retailer  as  a  person  who  is  a 
dealer  engaged  in  the  business  of  selling 
any  perishable  agricultural  cpmmodity 
at  retail.  A  retailer  is  not  subject  to  a 
license  under  PACA  until  the  invoice 
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cost  of  its  produce  purchases  exceeds 
$230,000  in  a  calendar  year.  A  question 
may  obviously  be  raised  regarding  how 
much  non-retail  business  a  firm  may  do 
and  still  be  considered  a  retailer  under 
the  PACA.  USDA  realizes  that  a  retailer 
may  occasionally  engage  in  a  wholesale 
transaction  by  making  a  sale  to  another 
business,  and  USDA  believes  that  when 
such  wholesale  transactions  comprise  a 
very  small  portion  of  a  retailer’s 
business,  that  business  should  continue 
to  be  classified,  for  purposes  of  the 
PACA,  as  a  retailer.  When  wholesale 
transactions  exceed  five  percent, 
however,  they  constitute  a  substantial 
business  activity,  and  it  would  no 
longer  be  appropriate  to  consider  firms 
with  such  levels  of  wholesale  business 
as  being  retailers.  For  this  reason,  we  are 
not  changing  the  final  rule  based  on  the 
above  comment. 

One  comment  received  suggests  that 
the  definition  of  “dealer”  in  the 
regulations  does  not  accurately  reflect 
the  term  as  defined  in  the  statute.  The 
commentor  stated  that  the  regulations, 
as  proposed,  would  define  a  “retailer” 
as  a  “dealer,”  and  a  “dealer”  would  be 
defined  to  include  a  “retailer,”  resulting 
in  total  circularity.  USDA  believes  that 
this  analysis  is  not  correct.  Both  the 
statute  and  the  proposed  regulations 
define  “retailer”  as  a  dealer  engaged  in 
the  business  of  selling  any  perishable 
agricultural  commodity  at  retail.  That  is 
to  say,  “retailers”  are  a  subset  of  the 
broader  category  of  “dealers.”  This 
distinction  is  important  because,  unlike 
other  types  of  defers,  retailers  must 
meet  the  $230,000  thi^hold  before  they 
are  subject  to  the  PACA.  This  is  the 
meaning  of  the  term  “retailer”  as 
provided  in  the  proposed  rule.  In 
addition,  the  definition  of  “dealer”  in 
the  regulations  was  not  addressed  in  the 
propoH^  rule.  For  this  reason,  we  are 
not  changing  the  final  rule  based  on  the 
above  comment. 

Two  commentors  express  concern 
that  the  regidations  should  define 
“collateral  fees”  and  outline  the 
responsibilities  governing  their  use.  One 
of  the  commentors.  Food  Distributors 
International  (FDI),  a  trade  association 
formerly  known  as  National- American 
Wholes^e  Grocers’  Association 
(NAWGA) — and  its  foodservice  partner 
organization — ^International  Foodservice 
Distributors  Association  (IFDA), 
includes  a  petition  dated  April  26, 1994, 
to  USDA  requesting  that  a  notice  and 
comment  proceeding  be  undertaken  in 
order  to  formulate  a  statement  of  general 
policy  regarding  the  disclosure  to 
customers  of  promotional  allowances, 
rebates,  and  eollateral  fees.  FDI 
expressed  concern  that  USDA  left  its 
petition  unanswered. 


At  the  time  FDI  submitted  its  petition, 
a  USDA  investigation  was  underway 
involving  an  association  member  which 
allegedly  failed  to  disclose  promotional 
allowances  and  rebates,  which  it  termed 
collateral  fees  in  its  cost-plus  contracts. 
During  this  same  period,  efforts  were 
also  underway  to  amend  or  repeal  the 
statute.  USDA  concluded  at  the  time 
that  any  policy  statement  would  be 
inappropriate. 

Since  then,  a  definition  of  the  term 
“collateral  fees  and  expenses”  has  been 
added  to  the  statute.  USDA  therefore 
believes  that  no  further  definition  of  the 
term  is  warranted.  Moreover,  the 
amendment  to  section  2(4)  of  the  PACA, 
which  states  that  “*  *.*  the  good  faith 
offer,  solicitation,  payment,  or  receipt  of 
collateral  fees  and  expenses,  in  and  of 
itself,  shall  not  be  considered  unlawful” 
under  the  PACA,  codifies  USDA’s 
longstanding  position  on  the  lawfulness 
of  such  fees  under  the  PACA.  It  is  the 
failure  to  disclose  collateral  fees  and 
expenses  that  constitutes  a  violation  of 
section  2(4)  of  the  PACA.  The  “policy 
statement”  or  additional  clarification 
sought  by  FDI  appears  in  this  final  rule 
at  section  46.2(^),  the  definition  of 
“good  faith,”  that  requires  the 
disclosure  of  such  fees  when  they  affect 
a  material  term  of  the  agreement.  Since 
the  issues  raised  by  the  two  commentors 
have  been  addressed,  both  in  the 
statutory  amendment  and  in  this  notice 
and  comment  rulemaking  process,  we 
are  making  no  change  to  the  final  rule. 

Two  other  commentors  expressed 
their  concern  that  the  proposed 
regulations  do  not  specify  the  method  of 
disclosing  collateral  fees  and  expenses 
between  the  parties  to  a  transaction.  We 
agree  that  the  regulations  should  specify 
the  method  for  disclosing  collator^  fees 
and  expenses.  Therefore,  we  are 
changing  section  46.2(hh)  to  reflect  that 
a  party  to  a  transaction  disclose  in 
writing  the  existence  of  any  collateral 
fees  and  expenses  to  all  other  parties  to 
the  transaction  where  the  collateral  fees 
and  expenses  affect  a  material  term  of 
the  agreement. 

Five  commentors  raised  objections  to 
USDA’s  definition  of  “good  faith”  in  the 
proposed  regulations.  One  of  the 
commentors  stated  that  the  definition 
goes  far  beyond  the  statutory  language 
by  including  as  an  element  of  “good 
fdth,”  the  requirement  that  a  party  to  a 
transaction  disclose  the  existence  of 
collateral  fees  to  all  other  parties  where 
the  collateral  fees  and  expenses  affect  a 
material  term  of  the  agreement.  The 
other  four  commentors  stated  that 
USDA  not  only  was  exceeding  its 
authority  imder  the  PACA,  but  also  was 
going  beyond  the  definition  of  “good 
faith”  as  provided  in  Uniform 


Commercial  Code  (UCC)  section  2- 
103(b),  by  adding  that  the  principal  of 
good  faith  requires  affirmative  * 
disclosure. 

USDA  disagrees  with  the 
commentors’  objections.  The  PACA 
amendments  provide  that  the  good  faith 
offer,  solicitation,  payment,  or  receipt  of 
collateral  fees  and  expenses,  is  not,  in 
itself,  unlawful.  The  term  “good  faith” 
is  new  to  the  PACA  and  is  not  defined 
in  the  statute.  It  was  left,  then,  to  USDA 
to  provide  the  interpretation  of  the  term 
as  it  is  used  in  the  PACA.  Although 
USDA  is  not  bound  by  the  use  of  the 
term  “good  faith”  as  it  appears  in  other 
broad,  general  contexts,  the  definition  of 
“good  faith”  found  in  the  UCC  provides 
the  foundation  for  the  definition  in  the 
proposed  regulations.  USDA,  with  its 
de^ition  of  “good  faith”  in  the 
regulations,  clarifies  what  that  term 
means  in  the  PACA  as  it  relates  to  the 
offer,  solicitation,  payment,  or  receipt  of 
collateral  fees  and  expenses.  The 
definition  puts  all  regulated  entities  on 
notice  of  what  action  needs  to  be  taken 
so  that  the  receipt  of  payments  or 
credits  of  collateral  fees  and  expenses 
complies  with  the  prohibition  against 
false  and  misleading  statements  in 
section  2(4)  of  the  PACA.  The  proposed 
definition  does  not  impose  any 
additional  obligation  on  regulated 
entities  that  is  not  already  imposed 
under  section  2(4).  For  these  reasons,  no 
change  to  the  final  rule  is  being  made 
based  on  the  five  comments. 

One  commentor  suggested  that  a  new 
term,  “purchaser’s  agent,”  and  an 
associated  definition  be  added  to  the 
regulations  to  draw  distinctions  among 
various  types  of  broker  operations. 

USDA  believes  that  this  term  and 
definition  would  be  redundant.  The 
existing  regulations  distinguish  between 
two  types  of  broker  operations.  In  the 
first  ty^  of  operation,  outlined  in 
section  46.27(a),  the  broker  acts  as  a 
neutral  third  party,  conveying  offers, 
coimter  offers,  and  acceptances  between 
the  parties.  Once  the  contract  is  formed, 
and  a  confirmation  is  issued  by  the 
broker  to  the  parties  in  the  transaction, 
the  broker’s  duties  are  usually  fulfilled. 
The  second  type  of  broker  operation, 
commonly  referred  to  as  a  “buying” 
broker,  is  outlined  in  section  46.27(b)  of 
the  existing  regulations.  A  buying 
broker  negotiates  purchases  at  shipping 
point,  terminal  markets,  or  intermediate 
points,  on  behalf  of  the  buyer  on  the 
buyer’s  instructions  and  authorization. 
Generally,  a  purchase  is  made  in  the 
buyer’s  name  and  the  seller  directly 
invoices  the  buyer.  Given  authorization 
from  the  buyer,  the  broker  may  purchase 
the  product  in  his  or  her  own  name, 
make  the  loading  and  shipping 
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arrangements,  and  directly  bill  the 
buyer  for  the  cost  of  the  product  plus  a 
brokerage  fee  and  any  other  agreed  upon 
service  charges.  Since  the  regulations 
already  include  “buying  brokers,’’  we 
believe  that  adding  an  additional  term 
and  definition  of  a  “purchaser’s  agent’’ 
as  described  by  the  commentor  would 
be  confusing  since  such  a  definition 
would  also  apply  to  a  buying  broker 
operation. 

In  addition,  USDA  believes  that  the 
commentor’s  concerns  are  addressed  in 
the  proposed  revision  to  section  46.28 
which  requires  that  a  broker  identify  on 
the  confirmation  or  memorandum  of 
sale  the  party  who  engaged  the  broker 
in  the  transaction.  As  we  stated  in  the 
preamble  to  the  proposed  rule,  this 
change  is  intended  to  recognize  that  a 
broker  may  not  be  a  neutral  party  when 
he  or  she  is  engaged  by,  and  thus,  may 
have  a  closer  relationship  with,  one  of 
the  parties  to  the  contract.  Under  the 
above  circiimstances,  we  are  making  no 
change  to  the  final  rule  based  on  this 
comment. 

A  commentor  opposed  as  unfair  the 
proposed  revision  to  section  46.27 
which  states  that  the  broker  is  not  the 
proper  party  to  whom  notice  of  a  breach 
or  of  a  rejection  should  be  directed.  In 
response,  we  note  that  the  proposed 
language  does  not  specify  ^at  the 
broker  to  a  transaction  is  not  to  be 
notified  of  a  breach  or  of  a  rejection.  We 
merely  point  out  that  the  broker  is  not 
to  be  ^e  primary  party  to  whom  such 
notice  should  be  given.  Under  usual 
circumstances,  a  broker  negotiates  a 
contract  as  a  third  party  and  once  a 
contract  is  formed  has  no  authority  to 
modify  that  contract.  Since  time  is 
critic^  when  dealing  in  perishable 
agricultiiral  commodities,  the  parties  to 
the  contract,  that  is,  the  seller  and  the 
purchaser,  should  be  in  direct 
communication  regarding  any  breach  or 
rejection.  If,  however,  a  party  does 
notify  the  broker  of  a  breach  or 
rejection,  the  broker  must  notify  the 
other  party  to  the  contract.  We  are 
making  no  change  to  the  final  rule  based 
on  this  comment. 

The  same  commentor  also  opposed 
the  proposed  revision  to  section  46.28 
which  establishes  the  presumption  that 
a  broker  is  acting  on  behalf  of  the  buyer 
if  the  confirmation  or  memorandum  of 
sale  fails  to  disclose  the  party  who 
engaged  the  broker  in  the  transaction. 
The  commentor  stated  that  the 
presumption  is  not  logical,  and 
furthermore,  there  is  no  basis  for  this 
change  in  the  1995  PACA  amendments 
or  in  the  PACA  Industry  Advisory 
Committee  Reports.  The  commentor 
further  argues  that  if  any  presumption  is 
to  be  made,  it  should  be  presumed  that 


the  broker  acts  on  behalf  of  the  seller 
since  any  payment  to  the  broker  by 
necessity  reduces  the  net  return  to  the 
seller,  thus,  the  seller  pays  the 
brokerage. 

The  House  of  Representatives 
Agriculture  Committee  suggested  that 
USDA  revise  the  regulations  which 
cover  the  duties  and  responsibilities  of 
fiuit  and  vegetable  brokers  to  accurately 
reflect  the  increased  role  of  brokers  as 
agents  of  purchasers.  The  proposed 
revision  to  the  regulation  reflects  the 
reality  that  increasingly  the  broker  is 
engaged  by  the  buyer  to  locate  product 
or  products  and  facilitate  their 
purchase.  As  we  stated  in  the  preamble 
to  the  proposed  rule,  this  change  is 
intended  to  recognize  that  a  broker  may 
not  be  a  neutral  party  when  he  or  she 
is  engaged  by,  and  thus,  may  have  a 
closer  relationship  with,  one  of  the 
parties  to  the  contract.  The 
presiimption,  of  course,  would  no 
longer  apply  in  those  instances  when 
the  broker  identifies  in  the  confirmation 
or  memorandum  of  sale  or  other 
dociunent  the  party  on  whose  behalf  it 
is  negotiating.  Even  'when  there  is  no 
such  declaration,  the  presumption  that 
the  broker  was  acting  on  beh^f  of  the 
buyer,  may  be  rebutted  by  proof  that  the 
broker  was  engaged  by  the  shipper  or 
other  entity.  For  this  reason,  we  are 
making  no  change  to  the  final  rule  based 
on  this  comment. 

We  received  two  comments 
addressing  the  proposed  revision  to  the 
paragraph  of  section  46.45  regarding  the 
misrepresentation  and/or  misbranding 
of  produce.  The  commentors  stated  that 
in  some  instances  the  first  licensed 
handler  may  not  be  in  a  position  to 
determine  that  the  produce  at  issue  was 
misbranded  or  misrepresented.  They 
requested  that  the  rule  be  modified  to 
allow  the  first  licensed  handler  of 
misbranded  or  misrepresented  produce 
the  opportimity  to  provide  evidence  of 
lack  of  knowledge  of  a  misbranding 
violation  to  prevent  any  instances  where 
the  first  licensed  handler  could  be  put 
in  a  competitive  disadvantage  in  the 
marketplace. 

The  statute  states  that  it  is  unlawful 
for  any  person  to  misrepresent  product 
that  is  received,  shipped,  sold,  or 
offered  to  be  sold  in  interstate  or  foreign 
commerce.  The  statute  and  the  proposed 
regulation  state  that  a  person  other  than 
the  first  licensee  handling  misbranded 
perishable  agricultiual  commodities 
shall  not  be  held  liable  for  a  violation 
of  the  PACA  by  reason  of  the  conduct 
of  another  party  if  the  person  did  not 
know  of  the  violation  or  lacked  the 
ability  to  correct  the  violation.  The  law 
assigns  misbranding  liability  to  the  first 
iicensed  entity  in  the  transaction  to 


ensure  that  some  licensed  entity  will  be 
accountable.  Hence,  the  first  licensee 
handling  the  product  is  responsible  for 
identifying  any  misbranding  problem 
with  the  product  in  question,  and  for 
ensuring  that  the  produce  is  brought 
into  compliance  before  being  shipped, 
sold,  or  offered  for  sale  to  another  party. 

A  comment  was  received  suggesting 
that  the  definition  of  “reasonable  time’’ 
in  the  regulations  be  revised  so  that 
acceptance  occurs  when  the  seller 
transfers  custody  and  control  to  the 
buyer.  The  commentor  stated  that 
receivers  are  currently  at  no  risk  and 
may  have  an  incentive  to  delay  calls  for 
inspections  on  products  that  were 
wiffiin  grade  at  arrival  but  deteriorate 
between  arrival  time  and  the  time  of 
inspection,  outside  of  the  custody  £md 
control  of  the  seller.  Although  this  issue 
was  not  addressed  in  the  proposed  rule 
or  the  amended  statute,  USDA  disagrees 
with  the  commentor’s  reasoning  that  a 
receiver  has  an  incentive  to  delay  a  call 
for  an  inspection  given  the  cmrent 
definition  of  “reasonable  time’’  in  the 
regulations.  In  order  to  reject  product 
shipped  by  truck,  the  regulations  at 
section  46.2(cc)  now  require  the  receiver 
to  call  for  an  inspection  within  eight 
hours  after  being  notified  of  the 
product’s  arrival  and  availability  for 
inspection.  If  the  receiver  delays  calling 
for  the  inspection,  and  the  inspection 
that  is  finely  performed  reflects 
deterioration  of  the  produce  that 
exceeds  normal  deterioration,  the 
receiver  may  be  held  liable  for  the  full 
contract  price  of  the  product  as  the 
receiver  has  no  proof  of  the  condition  of 
the  product  when  it  was  first  delivered. 
Given  that  the  shipper  of  product  in  an 
FOB  sale  is  responsible  for  loading  or 
shipping  product  in  suitable  shipping 
condition,  USDA  believes  that  the  ei^t 
hour  window  a  receiver  has  to  apply  for 
an  inspection  is  reasonable. 
Furthermore,  this  comment  raises  an 
issue  which  was  not  addressed  in  the 
proposed  rule,  and,  therefore  goes 
beyond  the  scope  of  this  rulemaking. 

One  commentor  suggested  that  the 
regulations  be  expanded  to  include 
provisions  to  allow  USDA  to  implement 
procedures  to  prevent  the  dissipation  of 
assets.  This  comment  raises  an  issue 
which  was  not  addressed  in  the 
proposed  rule,  and,  therefore  goes 
beyond  the  scope  of  this  rulemaking. 

One  commentor  suggested  that  USDA 
use  its  rulemaking  authority  to 
eliminate  license  fees  for  food  service 
distributors.  Since  USDA  has  no 
authority  to  exempt  by  regulation  any 
segment  of  the  industry  from  paying 
license  fees,  we  are  making  no  changes 
to  the  final  rule  based  on  this  comment. 
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Another  commentor  recommended 
that  USDA  use  its  rulemaking  authority 
and  initiate  multi-year  licensing.  The 
amended  statute  directs  the  Secretary  to 
take  into  account  savings  to  the  program 
when  determining  an  appropriate 
interval  for  the  renewal  of  licenses. 

USDA  is  currently  studying  the 
administrative  implications  of  such 
changes  and  is  not  yet  prepared  to 
initiate  a  multi-year  licensing  program. 
We  are  therefore  making  no  changes  to 
this  final  rule  based  on  the  above 
comment. 

In  preparing  to  finalize  the  proposed 
rule,  USDA  determined  that  changes  to 
the  regulatory  language  in  section 
46.2(ii)  and  section  46.45  are  needed. 

USDA  determined  that  the  definition 
of  "grocery  wholesaler”  in  section 
46.2(ii)  of  the  proposed  rule  could  be 
more  succinctly  stated  without  altering 
the  meaning.  USDA  concluded  that 
numbered  paragraphs  and  some  of  the 
wording  were  unnecessary  to  state  the 
criteria  that  a  dealer  must  meet  in  order 
to  be  considered  a  “grocery  wholesaler.” 
USDA  believes  that  the  definition  in  the 
final  rule  is  clearer  and  more 
straightforward,  while  it  does  not 
change  the  substance  of  the  definition. 

USDA  noticed  that  the  regulatory 
language  in  section  46.45  of  the 
proposed  rule  goes  beyond  the  explicit 
language  of  the  amended  statute.  In  part, 
the  proposed  rule  states  the  following: 

“•  •  ‘a  person  other  than  the  first 
licensee  handling  misbranded 
perishable  agricultural  commodities 
shall  not  be  held  liable  for  a  violation 
of  the  Act  by  reason  of  another  if  the 
person  did  not  have  knowledge  of  the 
violation  or  lacked  the  ability  to  correct 
the  violation.”  However,  the 
amendment  to  Section  2(5)  of  the  PACA 
provides  that  “*  *  *  a  person  other 
than  the  first  licensee  handling 
misbranded  perishable  agricultural 
commodities  shall  not  be  held  liable  for 
a  violation  of  this  paragraph  by  reason 
of  the  conduct  of  another  if  the  person 
did  not  have  knowledge  of  the  violation 
or  lacked  the  ability  to  correct  the 
violation.”  The  proposed  regulation 
inadvertently  broadened  the  scope  of 
the  statutory  language.  Therefore,  a 
change  in  the  final  i^e  was  required  to 
conform  the  regulatory  language  with 
the  statutory  language.  Section  46.45 
has  been  amended  to  read  as  follows: 

“*  *  *  a  person  other  than  the  first 
licensee  handling  misbranded 
perishable  agricultural  commodities 
shall  not  be  held  liable  for  a  violation 
of  section  2(5)  of  the  Act  by  reason  of 
the  conduct  of  another  if  the  person  did 
not  have  knowledge  of  the  violation  or 
lacked  the  ability  to  correct  the 
violation.”  V'.,: I  * 


In  the  final  rule,  USDA  has  deleted 
the  superfluous  phrase  “the  term” 
which  appeared  at  the  beginning  of  each 
definition  in  section  46.2  in  the 
proposed  rule. 

Executive  Orders  12866  and  12988 

This  final  rule  is  issued  under  the 
Perishable  Agricultmal  Commodities 
Act  (7  U.S.C.  499  et  seq.),  as  amended. 
USDA  is  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  The  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  USDA  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities.  The 
purpose  of  the  RFA  is  to  fit  regulatory 
actions  to  the  scale  of  businesses  subject 
to  such  actions  in  order  that  small 
businesses  will  not  be  unduly  or 
disproportionately  burdened.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  The  PACA  requires 
that  wholesalers,  processors,  food 
service  companies,  grocery  wholesalers, 
and  truckers  be  considered  dealers  and 
subject  to  a  license  when  they  buy  or 
sell  more  than  2,000  pounds  of  fresh 
and/or  frozen  fruits  and  vegetables  in 
any  given  day.  A  retailer  is  considered 
to  be  a  dealer  and  subject  to  license 
when  the  invoice  cost  of  its  perishable 
agricultural  commodities  exceeds 
$230,000  in  a  calendar  year.  Brokers 
negotiating  the  sale  of  ^zen  fiuits  and 
vegetables  on  behalf  of  the  seller  are 
also  exempt  from  licensing  when  the 
invoice  value  of  the  transactions  is 
below  $230,000  in  any  calendar  year. 

There  are  approximately  15,700 
PACA  licensees.  Separating  licensees  by 
the  natvure  of  business,  there  are 
approximately  6,000  wholesalers,  4,750 
retailers,  2,100  brokers,  1,200 
processors,  550  commission  merchants, 
450  food  service  businesses,  150  grocery 
wholesalers,  and  50  truckers  licensed 
under  PACA.  The  license  is  effective  for 
1  year  unless  suspended  or  revoked  by 
USDA  forivaiid  reasons  [46.9  (a)-(h)K 
and  must  be  renewed  annually  by  the  - 


licensee.  Many  of  the  licensees  may  be 
classified  as  small  entities. 

A  compliance  guide  which  highlights 
the  1995  PACA  legislation,  and  a 
general  compliance  guide  entitled 
“PACA  Fact  Finder”  which  explains  the 
rights  and  responsibilities  of  firms 
operating  subject  to  the  provisions  of 
the  PACA,  are  available  to  all  licensees, 
including  small  businesses.  Beginning 
in  April  1997,  USDA  will  send 
information  regarding  the  PACA  to  all 
licensees  when  processing  annual 
license  renewals. 

Accordingly,  based  on  the 
information  and  the  above  discussion,  it 
is  determined  that  the  provisions  of  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 
In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13),  the 
information  collection  and 
recordkeeping  requirements  covered  by 
this  proposed  rule  were  approved  by 
OMB  on  October  31, 1996,  and  expire 
on  October  31, 1999. 

List  of  Subjects  in  7  CFR  Part  46 

Agricultural  commodities.  Brokers, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  46  is  amended  as 
follows: 

PART  46— [AMENDED] 

1.  The  authority  citation  for  part  46 
continues  to  read  as  follows: 

Authority:  Sec.  15, 46  SUt.  537;  7  U.S.C. 
4990. 

2.  In  §  46.2,  paragraph  (j)  is  revised 
and  two  new  paragraphs  (hh)  and  (ii) 
are  added  to  read  as  follows: 

$46.2  Definmons. 
***** 

(j)  Retailer  is  a  dealer  engaged  in  the 
business  of  selling  any  perishable 
agricultural  commodity  at  retail; 
Provided,  That  occasional  sales  at 
wholesale  sh£dl  not  be  deemed  to 
remove  a  dealer  from  the  category  of 
retailer  if  less  than  5  percent  of  aimual 
gross  sales  is  derived  from  wholesale 
transactions. 

***** 

(hh)  Good  faith  means  honesty  in  fact 
and  the  observance  of  reasonable 
commercial  standards  of  fair  dealing  in 
the  trade.  The  principle  of  good  faith 
requires  that  a  party  to  a  transaction  - 
>  disclose  in  writing  the  existence  of  any 
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collateral  fees  and  expenses  to  all  other 
parties  to  the  transaction  where  the 
collateral  fees  and  expenses  affect  a 
material  term  of  the  agreement. 

(ii)  Grocery  wholes^r  is  a  dealer 
primarily  engaged  in  the  full-line 
wholesale  distribution  and  resale  of 
grocery  and  related  nonfood  items  (such 
as  perishable  agricudtural  commodities, 
dry  groceries,  general  merchandise, 
meat,  poultry,  and  seafood,  and  health 
and  bmuty  care  items)  to  retailers.  This 
term  does  not  include  persons  primarily 
mgaged  in  the  wholesale  distribution 
and  resale  of  perishable  agricultural 
commodities  rather  than  other  grocery 
and  related  nonfood  items.  Specifically, 
for  an  entity  to  be  considered  a  grocery 
wholesaler,  50  percent  or  more  of  its 
annual  gross  sales  must  be  from  the  full¬ 
line  distribution  and  resale  of  grocery 
and  related  nonfood  items,  and  it  cannot 
have  more  than  50  percent  of  its  sales 
in  perishable  agrioiltural  conunodities. 
“Full  line"  means  that  an  entity  must  be 
supplying  the  retailer  with  a  wide  range 
of  products  such  as  the  grocery  and 
related  nonfood  items  specific. 

3.  In  §  46.9,  paragraph  (i)  is  revised  to 
read  as  follows: 

S46.9  Termination,  suapeosion, 
revocation,  canceiialion  of  ikeneos; 
notices;  renewal. 

***** 

(i)  Under  section  4(a)  of  the  Act,  at 
least  30  days  prior  to  the  anniversary 
date  of  a  valid  and  effective  license,  the 
Director  shall  mail  a  notice  to  the 
licensee  at  the  last  known  address 
advising  that  the  license  will 
automatically  terminate  on  its 
anniversary  date  unless  an  application 
for  renewal  is  filed  supplying  all 
information  requested  on  a  form  to  be 
supplied  by  the  Division,  and  unless  the 
renewal  fee  (if  any  is  applicable)  is  paid 
on  or  before  such  date,  ff  the  renew^ 
application  is  not  filed  ahd/or  the 
renewal  fee  (if  required)  is  not  paid  by 
the  anniversary  date,  the  licensee  may 
obtain  a  renei^  of  that  license  at  any 
time  within  30  days  by  submitting  the 
reqiiired  renewal  appUcation  and/or 
paying  the  renewal  fee  (if  required), 
plus  $50.  Within  60  days  after  the 
termination  date  of  a  valid  and  effective 
license,  the  former  licensee  shall  be 
notified  of  such  termination,  unless  a 
new  license  has  been  obtained  in  the 
meantime. 

4.  Section  46.10  is  revised  to  read  as 
follows: 

1 46.10  Nonlicensed  person;  liability; 
penalty. 

Any  commission  merchant,  dealer,  or 
broker  who  violates  the  Act  by  engaging 
in  business  subject  to  the  Act  without  a 


license  may  settle  its  liability,  if  such 
violation  is  found  by  the  Director  not  to 
have  been  willful  but  due  to 
inadvertence,  by  submitting  the 
required  application  and  paying  the 
amount  of  fees  that  it  would  have  paid 
had  it  obtained  and  maintained  a 
license  during  the  period  that  it  engaged 
in  business  subject  to  the  Act,  plus  an 
additional  sum  not  in  excess  of  two 
himdred  and  fifty  dollars  ($250)  as  may 
be  determined  by  the  Director. 

5.  §  46.17  is  revised  to  read  as  follows: 

f  46.17  Inspection  of  records. 

(a)  Each  licensee  shall,  during 
ordinary  business  hours,  promptly  upon 
request,  permit  any  duly  authorize 
representative  of  USDA  to  enter  its 
place  of  business  and  inspect  such 
accounts,  records,  and  memoranda  as 
may  be  material: 

(1)  In  the  investigation  of  complaints 
under  the  Act,  including  any  petition, 
written  notification,  or  complaint  under 
section  6  of  the  Act, 

(2)  To  the  determination  of 
ownership,  control,  packer,  or  State, 
country,  or  region  of  origin  in 
connection  with  commo^ty 
inspections, 

(3)  To  ascertain  whether  there  is 
compliance  with  section  9  of  the  Act, 

(4)  In  administering  the  licensing  and 
bonding  provisions  of  the  Act, 

(5)  If  the  licensee  has  been 
determined  in  a  formal  disciplinary 
proceeding  to  have  violated  the  prompt 
payment  provision  of  section  2(4)  of  the 
Act.  to  determine  whether,  at  the  time 
of  the  inspection,  there  is  compliance 
with  that  section. 

(b)  Any  necessary  facilities  for  such 
inspection  shall  be  extended  to  such 
representative  by  the  licensee,  its 
agents,  and  employees. 

6.  In  §46.27,  paragraph  (a)  is  revised 
to  read  as  follows: 

§46.27  Types  of  broker  operations. 

(a)  Brokers  carry  on  their  business 
operations  in  several  different  ways  and 
are  generally  classified  by  their  method 
of  operation.  The  following  are  some  of 
the  broad  groupings  by  method  of 
operation.  The  usual  operation  of 
brokers  consists  of  the  negotiation  of  the 
purchase  and  sale  of  produce  either  of 
one  commodity  or  of  several 
commodities.  A  broker  is  usually 
engaged  by  only  one  of  the  parties,  but 
in  negotiating  a  contract  the  broker  acts 
as  a  special  agent  of  first  one  and  then 
the  other  party  in  conveying  offers, 
counter  offers,  and  acceptances  between 
the  parties.  Once  the  contract  is  formed, 
and  the  confirmation  issued,  the 
broker’s  duties  are  usually  ended,  and 
the  broker  is  not  the  proper  party  to 


whom  notice  of  breach  or  of  rejection 
should  be  directed.  However,  a  broker 
receiving  notice  has  a  duty  to  promptly 
convey  ffie  notice  to  the  proper  party. 
Frequently,  brokers  never  see  the 
produce  they  are  quoting  for  sale  or 
negotiating  for  purchase  by  the  buyer, 
and  they  carry  out  their  duties  by 
conveying  information  received  from 
the  parties  between  the  buyer  and  seller 
until  a  contract  is  effected.  Generally, 
the  seller  of  the  produce  invoices  the 
buyer,  however,  when  there  is  a  specific 
agreement  between  the  broker  and  its 
priimipal,  the  seller  invoices  the  broker 
who,  in  turn,  invoices  the  buyer, 
collects,  and  remits  to  the  seller.  Under 
other  types  of  agreements,  the  seller 
ships  the  produce  to  pool  buyers,  and 
the  broker  as  an  accommodation  to  the 
seller  invoices  the  buyers,  collects,  and 
remits  to  the  seller.  Also,  there  are  times 
when  the  broker  is  authorized  by  the 
seller  to  act  much  like  a  commission 
merchant,  being  given  blanket  authority 
to  dispose  of  the  produce  for  the  seller’s 
account  either  by  negotiation  of  sales  to 
buyers  not  known  to  the  seller  or  by 
placing  the  produce  for  sale  on 
consignment  with  receivers  in  the 
terminal  markets. 

***** 

7.  In  section  46.28,  paragraph  (a)  is 
revised  to  read  as  follows: 

§46.28  Dulios  of  brokers. 

(a)  General.  The  function  of  a  broker 
is  to  facilitate  gfxxl  faith  negotiaticms 
between  parties  which  lead  to  valid  and 
binding  contracts.  A  broker  who  fails  to 
perform  any  specification  or  duty, 
express  or  implied,  in  coimection  with 
any  transaction  is  in  violation  of  the 
Act.  is  subject  to  the  penalties  specified 
in  the  Act,  and  may  held  liable  for 
damages  which  accrue  as  a  result  of  the 
violation.  It  shall  be  the  duty  of  the 
broker  to  frilly  inform  the  parties 
concerning  all  proposed  terms  and 
conditions  of  the  proposed  contract. 
After  all  parties  agree  on  the  terms  and 
the  contract  is  e^cted,  the  broker  shall 
prepare  in  writing  and  deliver  promptly 
to  ^  parties  a  properly  executed 
confirmation  cm:  memorandum  of  sale 
setting  forth  truly  and  correctly  all  of 
the  essential  details  of  the  agreement 
between  the  parties,  includi^  any 
express  agreement  as  to  the  time  when 
payment  is  due.  The  confirmation  or 
memorandum  of  sale  shall  also  identify 
the  party  who  engaged  the  broker  to  act 
in  the  negotiations.  If  the  confirmation 
or  memorandum  of  sale  does  not 
contain  such  information,  the  broker 
shall  be  presumed  to  have  been  engaged 
by  the  buyer.  Brokers  do  not  norm^y 
act  as  general  agents  of  either  party,  and 
will  not  be  presumed  to  have  so  acted. 


I- 
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Unless  otherwise  agreed  and  confirmed, 
the  broker  will  be  entitled  to  payment 
of  brokerage  fees  fiom  the  party  by 
whom  it  was  engaged  to  act  as  broker. 

The  broker  shall  retain  a  copy  of  such 
confirmations  or  memoranda  as  part  of 
its  accounts  and  records.  The  broker 
who  does  not  prepare  these  documents 
and  retain  copies  in  its  files  is  failing  to 
prepare  and  maintain  complete  and 
correct  records  as  required  by  the  Act. 
The  broker  who  does  not  deliver  copies 
of  these  documents  to  all  parties 
involved  in  the  transaction  is  failing  to 
perform  its  duties  as  a  broker.  A  broker 
who  issues  a  confirmation  or 
memorandum  of  sale  containing  false  or 
misleading  statements  shall  be  deemed 
to  have  committed  a  violation  of  section 
2  of  the  Act.  If  the  broker’s  records  do 
not  support  its  contentions  that  a 
binding  contract  was  made  with  proper 
notice  to  the  parties,  the  broker  may  be 
held  liable  for  any  loss  or  damage 
resulting  from  such  negligence,  or  for 
other  penalties  provide  by  the  Act  for 
failing  to  perform  its  express  or  implied 
duties.  The  broker  shall  take  into 
consideration  the  time  of  delivery  of  the 
shipment  involved  in  the  contract,  and 
all  other  circumstances  of  the 
transaction,  in  selecting  the  proper 
method  for  transmitting  the  written 
confirmation  or  memorandum  of  sale  to 
the  parties.  A  buying  broker  is  required 
to  truly  and  correctly  accotmt  to  its 
principal  in  accordance  with 
§  46.2(y)(3).  The  broker  should  advise 
the  appropriate  party  promptly  when 
any  notice  of  rejection  or  breach  is 
received,  or  of  any  other  unforeseen 
development  of  which  it  is  informed. 
*.***« 

8.  In  $  46.45,  the  introductory  text  is  , 
revised  to  read  as  follows: 

f 46.45  Procaduret  In  administering 
section  2(5)  of  the  Act 

It  is  a  violation  of  section  2(5)  for  a 
commission  merchant,  dealer,  or  broker 
to  misrepresent  by  word,  act.  mark, 

*  stencil,  label,  statement,  or  deed,  the 
character,  kind,  grade,  quality,  quantity, 
size,  pack,  weight,  concfition,  degree,  or 
maturity,  or  State,  coimtry,  region  of 
origin  of  any  perishable  agricultural 
commodity  received,  shipped,  sold,  or 
ofiered  to  be  sold  in  interstate  or  foreign 
commerce.  However,  a  person  other 
than  the  first  licensee  handling 
misbranded  perishable  agricultural 
commodities  shall  not  be  held  lid)le  for 
a  violation  of  section  2(5)  of  the  Act  by 
reason  of  the  conduct  of  another  if  the 
person  did  not  have  knowledge  of  the 
violation  or  lacked  the  ability  to  correct 
the  violation. 

*  *  *  At*. 


9.  In  §  46.46,  paragraph  (a)  is 
removed,  paragraphs  (b)  through  (g)  are 
redesignated  as  paragraphs  (a)  through 
(f),  and  newly  designate  paragraphs  (c). 
(e)(2),  and  (f)  are  revised  to  read  as 
follows: 

§  46.46  Statutory  trust 

*  *  A  A  A 

(c)  Trust  benefits.  (1)  When  a  seller, 
supplier  or  agent  who  has  met  the 
eligibility  requirements  of  paragraphs 

(e)  (l)-and  (2)  of  this  section,  transfers 
ownership,  possession,  or  control  of 
goods  to  a  commission  merchant, 
dealer,  or  broker,  it  automatically 
becomes  eligible  to  participate  in  the 
trust.  Participants  who  preserve  their 
rights  to  benefits  in  accordance  with 
paragraph  (f)  of  this  section  remain 
beneficiaries  imtil  they  are  paid  in  full. 

(2)  Any  licensee,  or  person  subject  to 
license,  who  has  a  fiduciary  duty  to 
collect  funds  resulting  firom  the  sale  or 
consignment  of  produce,  and  remit  such 
funds  to  its  principal,  also  has  the  duty 
to  preserve  its  principal’s  rights  to  trust 
benefits  in  accordance  with  para^ph 

(f)  of  this  section.  The  responsibility  for 
filing  the  notice  to  preserve  the 
principal’s  rights  is  obligatory  and 
cannot  be  avoided  by  the  agent  by 
means  of  a  contract  provision.  Persons 
acting  as  agents  also  have  the 
responsibility  to  negotiate  contracts 
which  entitle  their  principals  to  the 
protection  of  the  trust  provisions: 
Provided,  That  a  principal  may  elect  to 
waive  its  right  to  trust  protection.  To  be 
effective,  the  waiver  must  be  in  writing 
and  separate  and  distinct  fix>m  any 
agency  contract,  must  be  signed  by  the 
principal  prior  to  the  time  afiected 
transactions  occur,  must  clearly  state 
the  principal’s  intent  to  waive  its  right 
to  b^ome  a  trust  beneficiary  on  a  given 
transaction,  or  a  series  of  transactions, 
and  must  include  the  date  the  agent’s 
authority  to  act  on  the  principal’s  behalf 
expires.  In  the  event  an  agent  having  a 
fiduciary  duty  to  collect  funds  resulting 
fiom  the  sale  or  consignment  of  produce 
and  remit  such  funds  to  its  principal 
fails  to  perform  the  duty  of  preserving 
its  principal’s  rights  to  trust  benefits,  it 
may  be  held  liable  to  the  principal  for 
damages.  A  principal  employing  a 
collect  and  remit  agent  miist  preserve  its 
rights  to  trust  benefits  against  such 
agent  by  filing  appropriate  notices  with 
the  arant. 

(e)  Ihempt  payment  and  eligibility  for 
trust  benefits. 

A  A  A  A  A 

(2)  The  maximum  time  for  payment 
for  a  shipment  to  which  a  seller, 
supplier,  or  agent  can  agree  and  still 
qualify  for  coverage  under  the  trust  is  30 
days  after  receipt  and  acceptance  of  the 


commodities  as  defined  in  §  46.2(dd) 
and  paragraph  (a)(1)  of  this  section. 

A  A  A  A  A 

(0  Filing  notice  of  intent  to  preserve 
trust  benefits.  (1)  Notice  of  intent  to 
preserve  benefits  imder  the  trust  must 
be  in  writing,  must  include  the 
statement  that  it  is  a  notice  of  intent  to 
preserve  trust  benefits  and  must  include 
information  which  establishes  for  each 
shipment: 

(1)  The  names  and  addresses  of  the 
trust  beneficiary,  spller-supplier, 
commission  merchant,  or  agent  and  the 
debtor,  as  applicable. 

(ii)  The  date  of  the  transaction, 
commodity,  invoice  price,  and  terms  of  ^ 
payment  (if  appropriate), 

(iii)  The  date  of  receipt  of  notice  that 
a  payment  instrument  has  been 
dishonored  (if  appropriate),  and 

(iv)  The  amount  past  due  and  unpaid. 

(2)  Timely  filing  of  a  notice  of  intent 
to  preserve  benefits  imder  the  trust  will 
be  considered  to  have  been  made  if 
written  notice  is  given  to  the  debtor 
within  30  calendar  days: 

(i)  After  expiration  of  the  time 
prescribed  by  which  payment  must  be 
made  pursuant  to  regulation, 

(ii)  After  ebq)iration  of  such  other  time 
by  which  payment  must  be  made  as  the 
parties  have  expressly  agreed  to  in 
v\rriting  before  entering  into  the 
transaction,  but  not  longer  than  the  time 
prescribed  in  paragraph  (e)(2)  of  this 
section,  or  ^ 

(iii)  After  the  time  the  supplier,  seller 
or  agent  has  received  notice  that  a 
payment  instrument  promptly  presented 
for  payment  has  been  dishonored. 
Failures  to  pay  within  the  time  periods 
set  forth  in  paragraphs  (f)(2)(i)  and  (ii) 
of  this  section  constitute  defaults. 

(3)  Licensees  may  chose  an  alternate 
method  of  preserving  trust  benefits  ficm 
the  requirements  described  in 
paragraphs  (f)  (1)  and  (2)  of  this  section. 
Licensees  may  um  their  invoice  or  other 
billing  statement  to  preserve  trust 
benefits.  The  alternative  method 
requires  that  the  licensee’s  invoice  or 
other  billing  statement,  given  to  the 
debtor,  contain: 

(i)  The  statement:  ‘"The  perishable 
^ricultural  conunodities  fisted  on  this 
invoice  are  sold  subject  to  the  statutory 
trust  authorized  by  section  5(c)  of  the 
Perishable  Agricultural  Commodities 
Act,  1930  (7  U.S.C.  499e(c)).  The  seller 
of  these  commodities  retains  a  trust 
claim  over  these  commodities,  all 
inventories  of  food  or  other  products 
derived  from  these  commodities,  and 
any  receivables  or  proceeds  from  the 
sale  of  these  commodities  until  full 
payment  is  received.";'  and 
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(ii)  The  terms  of  payment  if  they  differ 
from  prompt  payment  set  out  in  section 
46.2(z)  and faa)  of  this  part,  and  the 
parties  have  expressly  agreed  to  such 
terms  in  writing  before  the  affected 
transactions  occur. 

10.  A  new  §46.49  is  added  to  read  as 
follows: 

§46.49  Written  notificiaions and 
complaints. 

(a)  Written  notification,  as  used  in 
section  6(b)  of  the  Act,  means: 

(1)  Any  written  statement  reporting  or 
complaining  of  a  PACA  violation(s) 
filed  by  any  officer  or  agency  of  any 
State  or  Territory  having  jurisdiction 
over  licensees  or  persons  subject  to 
license,  or  any  other  interest^  person 
who  has  knowledge  of  or  information 
regarding  a  possible  violation,  other 
thw  an  employee  of  an  agency  of  USDA 
administering  this  Act  or  a  person  filing 
a  complaint  under  Section  6(c): 

(2)  Any  written  notice  of  intent  to 
preserve  the  benefits  of  the  trust 
established  under  section  5  of  this  Act; 
or 

(3)  Any  official  certificate(s)  of  the 
United  States  Government  or  States  or 
Territories  of  the  United  States. 

(b)  Any  written  notification  may  be' 
filed  by  delivering  it  to  any  office  of 
USDA  or  any  official  thereof  responsible 
for  administering  the  Act.  A  written 
notification  which  is  so  filed,  or  any 
expansion  of  an  investigation  resulting 
fiem  any  indication  of  additional 
further  violations  of  the  Act  found  as  a 
consequence  ofen  investigation  based 
on  written  notification  or  complaint, 
shall  also  be  deemed  to  constitute  a 
complaint  imder  section  13(a)  of  this 
Act. 

(c)  Upon  becoming  aware  of  a 
complaint  under  Section  6(a)  or  6(b)  of 
this  Act,  the  Secretary  will  determine  if 
reasonable  groimds  exist  for  an 
investigation  of  such  complaint  for 
disciplinary  action.  If  the  investigation 
substantiates  the  existence  of  violations, 
a  formal  disciplinary  complaint  may  be 
filed  by  the  Secretary  as  described 
under  Section  6(c)(2)  of  the  Act. 

(d)  Whenever  an  investigation, 
initiated  as  a  result  of  a  written 
notification  or  complaint  imder  Section 
6(b)  of  the  Act,  is  commenced,  or 
expanded  to  include  new  violations, 
notice  shall  be  given  by  the  Secretary  to 
the  subject  of  the  investigation  within 
thirty  (30)  days  of  the  commencement  or 
expansion  of  the  investigation.  Within 
one  hundred  and  eighty  (180)  days  after 
giving  initial  notice,  the  Secretary  shall 
provide  the  subject  of  the  investigation 
with  notice  of  the  status  of  the 
investigation,  including  whether  the 
Secretary  intends  to  issue  a  complaint 


under  Section  6(c)(2)  of  this  Act, 
terminate  the  investigation,  or  continue 
or  expand  the  investigation.  Thereafter, 
the  subject  of  the  investigation  may 
request  in  writing,  no  more  frequently 
than  every  ninety  (90)  days,  a  status 
report  fitim  the  Chief  of  the  PACA 
Branch  who  shall  respond  thereto 
within  fourteen  (14)  ^ys  of  receiving 
the  request.  When  an  investigation  is 
terminated,  the  Secretary  sh^l,  within 
fourteen  (14)  days,  notify  the  subject  of 
the  investigation  of  the  termination.  In 
every  case  in  which  notice  or  response 
is  required  under  this  subsection  such 
notice  or  response  shall  be 
accomplished  by  personal  service  or  by 
posting  the  notice  or  response  by 
certifi^  mail  to  the  last  known  address 
of  the  subject  of  the  investigation. 

Dated:  March  21, 1997. 

Eric  M.  Fonnan, 

Acting  Director,  FruH  and  Vegetable  Division. 
[FR  Doc.  97-7807  Filed  3-28-97;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  620  and  630 

RIN3052-AB62 

Disclosure  to  Shareholders; 

Disclosure  to  Investors  in  Systemwide 
and  Consolidated  Bank  Debt 
Obligations  of  the  Farm  Credit  System; 
Quarterly  Report 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA  or  Agency)  adopts 
final  amendments  to  its  regulations 
governing  the  preparation,  filing,  and 
distribution  of  Farm  Credit  System  (FCS 
or  System)  bank  and  association  reports 
to  shareholders  and  investors.  The  rule 
implements  a  statutory  amendment  that 
supersedes  the  regulatory  requirement 
that  FCS  institutions  diswminate 
quarterly  reports  to  shareholders. 

The  rule  also  imposes  a  new  notice 
requirement  designed  to  improve 
sh^holder  access  to  timely 
information  and  disclosure  regarding 
adverse  events  affecting  their 
institutions.  Under  the  new  regulations, 
FCS  institutions  must  prepare  and 
distribute  a  notice  to  shareholders  when 
their  permanent  capital  falls  below  the 
regulatory  minimum  standard. 

To  facilitate  the  presentation  of 
financial  statements  by  FCS  institutions 
in  a  manner  that  conforms  with 
generally  accepted  accounting 
principles  (GAAP),  the  rule  removes  the 
requirement  that  banks  must  present 


their  financial  statements  on  a 
combined  basis  with  their  related 
associations. 

The  rule  also  makes  other  technical 
changes  to  FCA  regulations  governing 
disclosure  to  shareholders  and 
investors. 

DATES:  The  fiiud  rule  shall  become 
effective  upon  the  expiration  of  30  days 
after  this  publication  during  which 
either  or  both  Houses  of  Congress  are  in 
session.  Notice  of  the  effective  date  will 
be  published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  A.  Rea,  Policy  Analyst,  Policy 
Development  and  Risk  Control,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4498; 
or 

William  L.  Larsen,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  TDD 
(703)  883-4444. 

SUPPLeiENTARY  INFORMATION: 

L  Background 

On  August  28, 1996,  the  FCA 
proposed  amendments  to  its  regulations 
governing  disclosure  to  shareholders 
and  investors.'  The  rulemaking 
implements  section  211  of  the  Farm 
Credit  System  Reform  Act  of  1996  (1996 
Act),2  addresses  two  regulatory  petitions 
received  by  the  Agency,  and  tak^  other 
related  actions.  To  conform  with  the 
1996  Act,  the  FCA  proposed  amending 
subpart  C  of  part  620  to  eliminate 
existing  regulatory  requirements  for 
distribution  of  quarterly  reports  to 
shareholders.  To  improve  shareholder 
access  to  timely  information  and 
disclosure  regarding  adverse  events 
affecting  their  institutions,  the  FCA 
propos^  a  new  requirement  that 
System  institutions  provide  notice  to 
shareholders  in  the  event  of 
noncompliance  urith  regulatory 
permanent  capital  requirements, 
followed  by  subsequent  notices  in 
situations  of  continued  deterioration  in 
permanent  capital.  The  FCA  also 
responded  to  petitions  of  System 
institutions  by  proposing  to  remove  the 
requirement  ^t  banks  present  their 


■  See  61  FR  53331,  October  11. 1996. 

2  Pub.  L.  104-105, 110  Stat.  162  (Feb.  10. 1996). 
Section  211  of  the  1996  Act  providM  that  “the 
requirements  of  the  Farm  Credit  Administration 
governing  the  dissemination  to  stockholders  of 
quarterly  reports  of  System  institutions  may  not  be 
more  burdensome  or  costly  than  the  requirements 
applicable  to  national  banks.”  Section  211  applies 
only  to  dissemination  requirements  and  does  not 
affect  the  requirement  that  FCS  institutions 
continue  to  prepare  and  file  quarterly  reports  %vith 
the  FCA  in  accordance  with  the  quarterly  report 
filing  and  content  requirements  of  part  620. 
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financial  statements  on  a  combined 
basis  with  their  related  associations  and 
to  allow  incorporation  by  reference  of 
information  contained  in  offering 
documents  for  Farm  Credit  debt 
seciuities  into  the  Systemwide  financial 
reports  to  investors.’  The  FCA  also 
proposed  technical  changes  to  clarify 
the  reporting  requirements  of  related 
organizations  in  their  disclosure  to 
sfaiimholders  and  investors. 

The  FCA  received  two  comment 
letters  on  the  proposed  rule.  The  Farm 
Credit  Council  (FCC)  submitted  a  letter 
based  on  input  from  individual 
members  and  the  System’s  Accounting 
Standards  Wori^  Group.  The  Farm  Oe^t 
Services  of  the  Midlands,  PCA/FLCA 
(Midlands),  also  commented.  In  general, 
the  commenters  supported  the  F^’s 
proposal  to  implement  the  1996  Act, 
while  also  raising  specific  concerns  and 
suggestions  for  change.  As  set  fbrffi 
below,  the  final  regulations  retain  much 
of  the  content  of  the  proposed 
regulations,  but  clarify  and  ease  some 
proposed  requirements  in  response  to 
comments. 

n.  Final  Amamknents 

A.  Qfiarteriy  Reports 

The  commenters  supported  the  FCA’s 
proposal  to  implement  section  211  of 
the  1996  Act  regarding  dissemination  of 
quarterly  reports  to  sh^holders.  The 
FCA  adopts  as  final  the  amendmmits  to 
subpart  C  of  part  620  and  related 
provisions  *  as  proposed. 

Under  the  final  regulations,  routine 
distribution  of  qiiarterly  reports  by 
System  institutions  to  shareholders  is 
voluntary  rather  than  mandatory.  The 
FCA  emphasizes  that  PCS  institutions 
are  not  prohibited  by  the  1996  Act  or 
these  n^iulations  from  continuing  to 
publish  or  distribute  quarterly  reports  to 
their  shareholders.  Moreover,  each  PCS 
bank  and  direct  lender  association  is 
required  to  make  quarterly  reports 
available  to  shareholders  on  request  and 
must  continue  to  file  quarterly  reports 
with  the  FCA.  Associations  are  no 
longer  required  to  distribute  quarterly 
reports  along  with  their  information 
statements,  r^ardless  of  the  date  of 
their  annual  meetings. 

Midlands  commented  on  current 
S  615.5250(aK2)  of  this  chapter,  which 
'  requires  institutions  to  provide 

prospective  borrowers  with  a  copy  of 
the  institution’s  most  recent  quarterly 
report  (if  more  recent  than  the  annual 
report)  prior  to  loan  closing,  at  which 
time  the  borrower  must  purchase 
equities  as  a  condition  for  obtaining  a 


1  See  12  CFR  Part  630. 

•  Sections  620.1(o)  and  620.2(a),  (b)(3Xi).  (Q 
through  (i). 


loan.  Midlands  agreed  that  prospective 
borrowers  have  the  right  to  current 
association  financial  information,  but, 
citing  logistical  problems  in  supplying 
an  accurate  number  of  quarterly  reports 
to  its  branches,  suggested  that  ffie 
requirement  be  changed  to  require  only 
notice  of  availability  of  quarterly  reports 
to  prospective  borrowers.  The  FCA 
continues  to  believe  that  it  is  important 
to  provide  the  most  current  financial 
information  at  the  time  a  borrower  is 
required  to  purchase  the  institution’s 
equities.  Thus,  the  current  requirement 
is  unchanged.  Any  logistical  problems 
that  may  be  associated  with  providing  a 
copy  of  the  quarterly  report  to 
prospective  borrowers  will  have  to  be 
addressed  through  available  facilities 
such  as  fax,  copier,  and  electronic  or 
overnight  mail. 

B.  Notice  to  Shareholders 

The  FCA  proposed  that  notice  be 
provided  to  shareholders  when  an 
institution’s  capital  foils  below  the 
regulatory  minimum  permanent  capital 
standard.  Proposed  §  620.15(a)  woiild 
have  required  each  PCS  bank  and  direct 
lender  association  to  prepare,  file  with 
the  PCA,  and  distribute  to  shareholders, 
a  notice  within  20  days  following  the 
monthend  that  the  institution  initially 
determines  that  it  is  not  in  compliance 
with  the  minimum  permanent  capital 
standards  establish^  in  part  615  of  PCA 
regulations.  Under  certain 
circumstances,  reporting  institutions 
also  would  have  been  required  to 
prepare  and  distribute  a  subsequent 
notice  to  shareholders.  If  the  reporting 
institution’s  permanent  capital  ratio 
decreased  by  one-half  of  1  percent  or 
more  from  the  level  report^  in  a  notice, 
the  reporting  institution  would  be 
requii^  to  ^stribute  another  notice  to 
sh^holders  within  20  days  of  the  end 
of  the  current  month.  In  addition,  the 
PCA  proposed  minimum  content 
requirements  for  notices  imder  new 
§620.17. 

'The  PCC  raised  objections  to  the 
proposed  requirement  that  notice  be 
provided  to  shareholders  in  instances  of 
noncompliance  with  the  permanent 
capital  standard.  'The  PCC  asserted  that 
the  proposed  notice  requirement  in 
§  620.15(a)  is  unnecessary  and  could  be 
confusing  or  even  misleading  taken  out 
of  the  context  of  an  institution’s 
financial  statements  and  Management’s 
Discussion  and  Analysis  of  Pinancial 
Condition  and  Results  of  Operations. 
*1110  PCC  also  found  it  difficult  to 
reconcile  the  notice  requirement  with 
the  elimination  of  quarterly  report 
dissemination  by  the  1996  Act 

After  consideration  of  these 
comments,  the  PCA  continues  to  believe 


that  the  notice  requirement  will  benefit 
shareholders  and  impose  no  undue 
burdens  on  System  institutions.  Por  the 
reasons  set  forth  below  and  as  noted  in 
the  preamble  to  the  proposed  rule,  the 
FCA  issues  a  new  subpart  D  relating  to 
the  preparation  and  distribution  of  a 
notice  to  shareholders  substantially  as 
proposed. 

/U  discussed  above,  the  FCA  has 
deleted  the  quarterly  report 
dissemination  requirement  in 
accordance  with  foe  1996  Act.  The  FCA 
believes  that  the  limited  notice  to 
shareholders  is  necessary  to  provide 
shareholders  with  timely  notice  of 
important  information  that  affects  the 
ability  of  the  institution  to  distribute 
earnings  and  retire  stock.’  The  Farm 
Credit  Act  of  1971,  as  amended  (Act), 
encourages  borrower/shareholder 
participtation  in  management,  control, 
and  ownership  of  PCS  institutions.^  In 
the  Farm  Credit  Amendments  Act  of 
1985,''  Congress  expressly  authorized 
the  PCA  to  regulate  disclosure  to 
shareholders.  Unlike  shareholders  of 
companies  subject  to  Securities  and 
Exchange  Commission  (SEC)  disclosure 
requirements  who  have  access  to  an 
established  marketplace  for  financial 
information  based  on  SEC  filings,’ 
System  shareholders  rely  primarily  on 
PCS  institutions  to  provide  them  with 
current  information  regarding  their 
institutions.  The  FCA  believes  it  is 
critical  that  shareholders  receive  timely 
notice  of  material  changes  in  the  capit^ 
position  of  the  institutions  they  own  so 
that  they  are  equipped  to  exercise  their 
ownership  role. 

In  proposing  these  regulations,  the 
FCA  sought  to  balance  tiie  competing 
considerations  of  providing  adequate 


*  See  12  U.S.C  2154a(dKl).  which  states  that; 

“*  *  *  the  board  of  directors  of  a  System 
institution  may  not  reduce  the  permanent  capital  of 
the  institution  through  the  payment  of  patronage 
refunds  or  dividends  or  retirement  of  stock,  if  after 
or  due  to  such  action,  the  permanmit  capital  of  the 
institution  would  thereafter  £ul  to  amet  the 
minimum  capital  adequacy  standards  established 
under  section  2154a  of  this  title.*’  See  also  12  CFR 
615.5215. 

*  See  12  U.S.C  2001(b). 

'•  Pub.  L.  99-205, 99  SUt  1678  (Dsc.  23, 1965). 
See  section  S.19(bKl)  of  the  Act 

*  In  addition  to  annual  and  quarterly  filings, 
under  sections  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934,  registrants  are  required  to 
file  a  current  report  with  the  SEC  within  5-15  days 
(depending  on  the  event)  upon  detenninaticm  of  the 
occurrence  of  any  of  the  following  events:  (1) 
changes  in  control  of  registrant  (2)  sigmficant 
acquisition  or  dispoeition  of  assets,  (3)  bankruptcy 
or  teceivarahip,  (4)  changes  in  registrant’s  certifying 
accountant  (5)  other  events  that  the  registrant 
deems  of  significant  importance  to  security  hoidets, 
and  (6)  resignations  of  registrant’s  directors  because 
of  a  disagreement  with  the  registrant  on  any  matter 
relating  to  the  registrant’s  operation,  policies,  or 
practices.  The  SBC  does  not  require  current  reports 
to  be  distributed  to  shareholdan. 
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notice  to  shareholders  concCTning  their 
investments  and  minimizing  regulatory 
burden  on  FXZS  institutions.  FCS 
institutions  required  to  file  and 
distribute  a  notice  will  incur  costs 
associated  with  preparing  and 
distributing  the  materials.  However, 
since  notice  is  required  only  in  those 
extraordinary  circumstances  where  an 
institution  is  not  in  compliance  writh  the 
FCA’s  minimum  permanent  capital 
standard,^  the  FCA  does  not  expect  the 
regulations  will  significantly  increase 
r^ulatory  burden  on  System 
institutions.  In  the  limited  instances 
when  notice  is  required,  the  rule  will 
he4>  ensure  timely  and  adeqiute 
disclosure  to  shareholders/members 
who  have  investments  at  risk  and  rely 
on  the  dependable  credit  services  of  the 
FCS  institutions.  In  addition,  such 
notices  will  inform  shareholders  of  the 
effect  that  failure  to  meet  the  minimum 
capital  standard  has  on  their 
institution’s  ability  to  retire  stock  and 
distribute  earnings. 

The  FCC  also  expressed  concern  that 
both  the  time  period  for  calculating 
noncompliance  with  permanent  capital 
requirements  and  the  timefirame  allowed 
by  the  proposed  rule  for  distributii^  the 
notice  are  inadequate.  Under  proposed 
§  620.15(a),  each  Farm  Credit  bai^  and 
direct  lender  association  required  to 
prepare  a  notice  would  have  been 
required  to  distribute  the  notice  to 
sh^holders  within  20  days  following 
the  monthend  that  the  institution 
initially  determines  that  it  is  not  in 
compliance  with  the  minimum 
permanent  capital  standard  prescribed 
under  §  615.5205  of  this  chapter.  The 
FCC  noted  that  existing  regulations  only 
require  that  an  institution’s  permanent 
capital  ratio  (PCR)  be  report^  on  a 
quarterly  basis.  The  FCC  suggested  that 
die  FCA  substitute  the  phrase  “end  of 
the  fiscal  quarter’’  for  “monthend’’  in 
§  620.15(a)  and  “any  subsequent 
quarterend’’  for  “any  subsequent 
monthend’’  in  proposed  §  620.15(b). 

The  FCA  demines  to  adopt  a  quart^ly 
timefiame  for  the  initial  notice  of 
noncompliance  with  the  PCR  because  it 
would  undermine  the  goal  of 
disseminating  this  information  to 
shareholders  quickly.  Moreover,  there  is 
no  added  burden  on  FCS  institutions  in 
coimection  with  calculation  of  the  PCR. 
Although  FCS  institutions  are  only 
required  by  current  regulations  to  report 
their  PCR  on  a  quarterly  basis, 

§  615.5205(a)  of  this  chapter  requires 
that  each  PCS  institution  shall  at  all 
times  maintain  permanent  coital  at  a 


*  All  FXZS  institution*  wm  in  compUanco  urith 
tbs  regulatofy  minimum  psnnaiMBt  capital 
ttantiard  a*  erf  DaceaU)ar  31. 199e. 


level  of  at  least  7  percent  of  its  risk- 
adjusted  assets.  The  FCA  further  expects 
FCS  institutions  to  have  procedures  in 
place  that  permit  calculation  of  their 
PCR  on  any  given  date.'<) 

In  response  to  the  aiguraent  that 
monthly  notices  of  subsequent 
detetioratitm  would  be  biurdensome,  the 
FCA  accepts  the  suggestion  of  the  FCC 
to  modify  final  §  620.15(b)  to  require 
subsequent  notices  following  the  end  of 
any  subsequent  fiscal  quarter  instead  of 
the  end  of  any  subsequent  month  as 
proposed.  Tim  FC.A  does  not  believe 
that  this  change  seriously  disadvantages 
shareholders.  Once  alerted  by  the  initial 
notice,  concerned  sharehold^  may 
elect  to  follow  up  on  their  institution’s 
condition  m<»e  often  than  quarterly  if 
they  wish. 

The  FCC  also  commented  that  it  is 
lUmly  that  an  institution  required  to 
distribute  a  notice  of  noncompliance 
with  regulatory  minimum  capital 
standards  would  need  to  provide 
additional  supplemental  information  to 
make  the  information  more  meaningful. 
The  FCC  suggested  that  the  required 
timeframe  for  distributing  the  notice 
and  any  subsequent  notices  in  proposed 
§  620.15  (a)  and  (b)  be  changed  from  20 
days  to  45  days.  The  FCA  agrees  that 
additional  information  may  make  the 
disclosures  more  meaningful  to  . 
shareholders  and,  to  facilitate  such 
additional  disclosure,  has  decided  to 
increase  the  timefirame  for  preparation 
and  distribution  of  the  initial  notice  by 
10  days.  Final  §  620.15(a)  thus  requires 
distribution  of  the  notice  within  30  days 
following  the  monthend  that  the 
institution  initially  determines  that  it  is 
not  in  compliance  with  the  minimum 
permanent  capital  standards. 

The  FCA  adopts  the  suggestion  of  the 
FCC  to  permit  distribution  of  a 
subsequent  notice  to  shareholders 
within  45  days  following  the  end  of  any 
subsequent  quarter  at  wUch  the 
institution’s  PCR  decreases  by  one-half 
of  1  percent  or  more  from  the  level 
reported  in  the  most  recent  notice 
distributed  to  shareholders.  This 
timeframe  for  preparation  and 
distribution  of  subsequent  notices  to 
shareholders  under  §  620.15(b)  will 
coincide  with  the  time  allowed 
institutions  to  prepare  and  file  their 
quarterly  repo^  writh  the  FCA  under 
$620.2.  Final  §  620.15(c)  and  the 
content  requirements  for  the  notice  in 
$620.17  are  adopted  as  proposed. 

The  FCA  also  invited  comments  on 
the  use  of  the  total  surplus  to  risk- 


'"FCA  Booklettar  No.  25S-OFA.  Peraunent 

Ratio-Aver^  Daily  Balanca,  May  24. 1980. 


adjusted  assets  standard  "  to  determine 
the  point  at  whkdi  shareholders  would 
be  informed  that  their  institution  is 
experiencing  financial  difficulties.  Both 
cummenters  opposed  the  use  of  the  total 
surplus  ratio  as  ffw  trigger  ftu  the  notice 
requirement.  The  FCC  commented  that 
the  total  surplus  to  risk-adjusted  assets 
ratio  is  not  ^ways  an  indicator  of 
impaired  financial  condUtion  and  thus, 
such  notices  could  unnecessarily  alarm 
shareholders  wrhen  the  institution 
continues  to  have  a  reasonable  margin 
to  protect  its  investment  The  FCC  also 
argued  that  the  FCA  should  provide 
addhtional  notice  and  opportunity  for 
comment  before  adopting  a  notice 
requirement  triggered  Iqr  failure  to  meet 
the  total  surplus  standmd,  wrhich  was 
not  in  effect  at  the  time  the  notice 
requirement  was  proposed. 

The  FCA  believes  tnat  persuasive 
arguments  exist  fienr  adfopting  a  total 
surplus  trigger  for  the  notice  to 
shareholders,  as  eiqilmned  in  the 
proposed  and  final  capital  regulations.'^ 
However,  the  FCA  has  decid^  not  to 
adopt  a  total  surplus  standard  as  the 
triggering  point  fw  the  notice  at  this 
time.  Rather,  the  FCA  wrill  carefully 
monitor  implementation  of  the  new 
capital  standards  and  wrill  consider 
changing  the  notice  trigger  from  the  PCR 
to  the  total  surplus  ratio  as  FCS 
institutions  gain  expmience  with  the 
new  standards. 


m.  Condoned  Finanrial  Statement 
Presentation  Regtemanants 

The  FCA  proposed  removing  the 
requirement  that  banks  must  present  the 
financial  statements  of  the  bank  and  its 
related  associations  on  a  combined 
basis.  The  intent  of  the  proposal  was  to 
facilitate  the  presentation  of  financial 
statements  by  FCS  institutions  in  a 
manner  that  conforms  writh  GAAP. 
Under  the  proposed  regulations,  banks 
that  present  their  financial  statements 
on  a  stand-alone  basis  would  be 
required  to  present,  in  the  footnotes  to 
their  financial  statements,  a  condensed 
statement  of  condition  and  statement  of 
income  for  their  related  associations  on 
a  combined  basis.  The  FCA  adopts  the 
relations  substantially  as  proposed. 

m  its  comment  concurring  with  this 
proposhl,  the  FOC  requested  that  the 
FCA  clarify  the  language  of  $620.2(gK2) 
to  indicate  that  banks  presenting  their 
financial  statements  on  a  stand-alone 


"The  total  8uq>liM  lo  riak-adiusted  assets 
standard  is  part  the  new  capital  requireaients 
recently  ad^ed  by  the  FCA.  See  62  FR  4429, 
January  30, 1997. 

"  See  60  FR  38521 .  July  27, 1995.  See  also  “BasU 
for  Conclusions  and  Pontions  Taken  in  the  Final 
Capital  Adequacy  Regulatiens"  at  62  FR  4429. 4434, 
January  30. 1997. 
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basis  are  only  required  to  present  the 
supplemental  combined  statements  in 
the  footnotes  accompanying  their 
annual  reports.  The  final  regulations 
include  this  suggested  clarification. 
Further,  the  FtX  requested  that  the  FCA 
confirm  that  once  a  reporting  entity  is 
determined  under  GAAP  to  be  the 
preferred  reporting  entity,  it  would 
require  a  significant  change  in  facts  and 
circiunstances  to  change  the  reporting 
basis  of  such  entity.  The  FCA  agrees 
that,  under  GAAP,  it  would  require  a 
significant  change  in  facts  and 
circumstances  to  support  a  change  in  a 
reporting  entity’s  mediod  of  financial 
statement  presentation  (e.g.,  fiom 
reporting  on  a  combined  l^is  to 
reporting  on  a  stand-alone  basis). 

In  general,  the  FCA  believes  the 
relationship  between  a  bank  and  its 
related  associations  is  an  important  one 
that  wanwts  discussion  in  the  financial 
statements  to  achieve  full  and  complete 
disclosure  regardless  of  how  the  bank 
presents  its  financial  statements.  In 
adopting  the  regulations  substantially  as 
proposed,  the  FCA  reiterates  its  position 
that  presentation  of  combined  financial 
statements  conforms  with  GAAP  and  is 
the  most  appropriate  method  of 
disclosure  to  shareholders  of  FCBs  and 
their  related  associations.  Similarly, 
based  on  the  financial  and  operational 
interdependence  of  the  banks  and  their 
associations,  and  the  banks’  joint  and 
several  liability  for  Systemwide  debt 
securities,  the  FCA  believes  combined 
financial  statements  continue  to  provide 
the  most  meaningful  disclosure  under 
GAAP  for  purposes  of  the  System’s 
reports  to  investors. 

Under  final  §  620.4,  any  bank  that 
presents  its  financial  statements  on  a 
combined  basis  must  distribute  its 
annual  report  to  the  shareholders  of 
related  associations.  Where  bank 
preparation  of  bank-only  financial 
statements  is  supported  by  GAAP,  the 
regulation  does  not  require  that  the  bank 
distribute  its  annual  report  to  the 
shareholders  of  related  associations  in 
ordinary  circumstances.  However, 

§  620.4(b)(2)  provides  that  for  periods 
where  the  ba^  has  experienced  a 
significant  event  that  has  a  material 
effect  on  the  associations,  the  bank’s 
annual  report  miist  be  distributed  to  the 
related  associations’  shareholders. 

IV.  Technical  Changes  to  Part  620 

The  FCA  proposed  several  technical 
changes  to  part  620  to  clarify  the 
reporting  requirements  of  related 
organizations.  The  FCA  received  no 
comments  on  the  proposed  changes. 

The  amendments  are  adopted  as 
proposed. 


V.  Report  to  Investors 

Lastly,  the  FCA  proposed  to  add  new 
§  630.3(f),  which  would  permit  the 
Federal  Farm  Credit  Banks  Fimding 
Corporation  to  incorporate  by  reference 
information  contained  in  offering 
documents  for  Farm  Credit  debt 
securities  into  the  Systemwide  financial 
reports  to  investors.  The  FCA  received 
one  comment  in  support  of  the  new 
section  and  adopts  §  630.3(f)  as 
proposed. 

VI.  Regulatory  Impact 

The  FCA  has  determined  that  the  final 
regulations  will  not  have  a  significant 
e^ct  on  the  general  economy  and  are 
not  a  significant  regulatory  action  under 
Executive  Order  12866.  In  addition,  the 
final  regulations  pertain  only  to  FCS 
institutions  and,  therefore,  will  not 
conflict  with  the  rules  and  regulations 
of  other  financial  regulatory  agencies. 
Due  to  the  nature  of  the  regulations,  it 
is  unlikely  that  the  regulations  will  have 
any  material  impact  on  governmental 
entitlements,  grants,  user  fees,  or  loan 
programs. 

List  of  Sulqects 
12  CFR  Part  620 

Accounting,  Agriculture,  Banks, 
banking,-Reporting  and  recordkeeping 
requirements,  Rur^  areas. 

12  CFR  Part  630 

Accounting,  Agriculture,  Banks, 
banking.  Credit,  Organization  and 
functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  p>arts  620  and  630  of  chapter 
VI,  title  12  of  the  Code  of  Federal 
Regulations  ate  amended  to  read  as 
fellows: 

PART  620-OISCLOSURE  TO 
SHAREHOLDERS 

1.  The  authority  citation  for  p>art  620 
continues  to  read  as  follows: 

Authority:  Secs.  5.17,  5.19,  8.11  of  the 
Farm  Credit  Act  (12  U.S.C.  2252,  2254, 
2279aa-ll):  sec.  424  of  Pub.  L.  100-233, 101 
StaL  1568, 1656. 

Subpart  A— General 

2.  Section  620.1  is  amended  hy 
redesignating  paragraphs  (o),  (p),  and  (q) 
as  new  paragraphs  (p),  (q),  and  (r), 
respiectively,  and  addfog  new  paragraph 
(o)  to  read  as  follows: 

§620.1  Dafflnitions. 
***** 

(o)  Report  refers  to  the  anwiml  report, 
quarterly  report,  notice,  or  information 


statement  required  by  this  part  unless 
otherwise  specified. 

***** 

3.  Section  620.2  is  amended  by 
revising  paragraphs  (a),  (b)(3)(i),  and  (f) 
through  (i)  to  read  as  follows: 

§  620.2  Preparing  and  filing  the  reports. 
***** 

(a)  Three  copies  of  each  report 
required  hy  this  section,  including 
financial  statements  and  related 
schedules,  exhibits,  and  all  other  papers 
and  documents  that  are  part  of  the 
report  shall  be  filed  with  the  Chief 
Examiner,  Farm  Credit  Administration, 
McLean,  Virginia  22102-5090,  or  with 
such  other  Farm  Credit  Administration 
offices  as  the  Chief  Examiner  designates. 
The  Farm  Credit  Administration  must 
receive  the  report  within  the  period 
prescribed  under  applicable  subpart 
sections.  The  reports  shall  be  available 
for  public  inspection  at  ffie  issuing 
institution  and  the  Farm  Credit 
Administration  office  with  which  the 
reports  are  filed.  Bank  reports  shall  also 
be  available  for  public  inspection  at 
each  related  association  office. 

(b) *  *  * 

(3)(i)  For  each  quarterly  report  or 
notice  filed  under  this  section,  each 
member  of  the  board  or  one  of  the 
following  board  members  formally 
designated  by  action  of  the  board  to 
certify  reports  of  condition  and 
performance  on  behalf  of  the  individual 
board  members:  The  chairperson  of  the 
board;  the  chairperson  of  ffie  audit 
committee;  or  a  board  member 
designated  by  the  chairperson  of  the 
board. 

***** 

(f)  No  disclosure  required  by  subparts 
B  and  E  of  this  part  shall  be  deemed  to 
violate.any  regulation  of  the  Farm  Credit 
Administratiem. 

(g)  Each  Farm  Credit  institution  shall 
^  present  its  reports  in  accordance  with 

‘  generally  accepted  accoimting 
principles  and  in  a  manner  tlmt 
provides  the  most  meaningful 
disclosure  to  shareholders. 

(1)  Any  Farm  Credit  institutiem  that 
presents  its  annual  and  quarterly 
financial  statements  on  a  combined  or 
consolidated  basis  shall  also  include  in 
the  report  the  statement  of  condition 
and  statement  of  income  of  the 
institution  on  a  stand-alone  basis.  The 
stand-alone  statements  may  be  in 
summary  form  and  shall  disclose  the 
basis  of  presentation  if  different  from 
accounting  policies  of  the  combined  or 
consolidated  statements. 

(2)  Any  bank  that  prepares  its 
financial  statements  on  a  stand-alone 
basis  shall  provide  in  the  footnotes 
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accompanying  its  annual  report 
supplemental  information  containing  a 
condensed  statement  of  condition  and 
statement  of  income  for  the  bank’s 
related  associations  on  a  combined 
basis.  The  condensed  statements  may  be 
unaudited  and  shall  disclose  the  basis  of 
presentation  if  different  from  accoimting 
policies  of  the  bank-only  statements. 

(h) (1)  Each  annual  report  or  notice 
shall  include  a  statement  in  a  prominent 
location  within  the  report  or  notice  that 
the  institution’s  quarterly  reports  are 
available  free  of  charge  on  request.  The 
statement  shall  include  approximate 
dates  of  availability  of  the  quarterly 
reports  and  the  telephone  numbers  and 
addresses  where  shareholders  may 
obtain  a  copy  of  the  reports. 

(2)  Each  association  shall  include  a 
statement  in  a  prominent  location 
within  each  report  that  the 
shareholders’  investment  in  the 
association  may  be  materially  affected 
by  the  financial  condition  and  results  of 
operations  of  the  related  bank  and  (if 
not  otherwise  provided)  that  a  copy  of 
the  bank’s  financial  reports  to 
shareholders  will  be  made  available  free 
of  charge  on  request.  The  statement 
shall  also  include  the  telephone 
numbers  and  addresses  where 
shareholders  may  obtain  copies  of  the 
related  bank’s  financial  reports. 

(3)  Each  institution  shall,  after 
receiving  a  request  for  a  report,  mail  or 
otherwise  furnish  the  report  to  the 
requestor.  The  first  copy  of  the 
requested  report  shall  provided  to  the 
requestor  fiw  of  charge. 

(i)  Any  events  that  j^ve  affected  one 
or  more  related  organizations  of  the 
reporting  institution  that  are  likely  to 
have  a  material  effect  on  the  financial 
condition,  results  of  operations,  cost  of 
funds,  or  reliability  of  sources  of  funds 
of  the  reporting  institution  shall  be 
considered  significant  events  for  the 
reporting  institution  and  shall  be 
disclosed  in  the  reports.  Any  significant 
event  affecting  the  reporting  institution 
that  occurred  during  the  preceding 
fiscal  quarters  that  continues  to  have  a 
material  effect  on  the  reporting 
institution  shall  be  considered 
significant  events  of  the  current  fiscal 
quarter  and  shall  be  disclosed  in  the 
reports. 

Subpart  B^Anmial  Report  to 
Shareholders 

4.  Section  620.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§620.4  Preparing  and  distributing  the 
annual  report. 

*  *  *  *  •  .If  ry  ' 

(b)(1)  Any  ,  bank  that  presents  its 
financial  statements  on  a  combined 


basis  shall  distribute  its  annual  report  to 
the  shareholders  of  related  associations 
within  the  period  required  by  paragraph 
(a)  of  this  section.  Each  bank  shall 
coordinate  such  distribution  with  its 
related  associations. 

(2)  Any  bank  that  presents  its 
financial  statements  on  a  bank-only 
basis  shall  distribute  its  annual  report  to 
the  shareholders  of  related  associations 
within  the  period  required  by  paragraph 
(a)  of  this  section  in  ^1  instances  where 
the  bank  experiences  a  significant  event 
that  has  a  material  effect  on  the 
associations.  Each  bank  shall  coordinate 
such  distribution  with  its  related 
associations. 

***** 

5.  Section  620.5  is  amended  by 
revising  paragraph  (g)(2)(vi)  to  read  as 
follows: 

§620.5  Contents  of  the  annual  report  to 
shareholders. 

(g)*  *  * 

(2)*  *  * 

(vi)  Discuss  any  events  affecting  a 
related  organization  that  are  likely  (o 
have  n  material  effect  on  the  reporting 
institution’s  financial  condition,  results  ' 
of  operations,  cost  of  funds,  or 
reliability  of  sources  of  funds. 
***** 

Subpart  C— Quarterly  Report 

6.  The  heading  for  subpart  C  is 
revised  as  set  forth  above. 

7.  Section  620.10  is  revised  to  read  as 
follows: 

§620.10  Preparing  the  quarterly  report 

(a)  Each  Farm  Credit  bank  and  direct 
lender  association  shall  prepare  a 
quarterly  report  within  45  days  after  the 
end  of  each  fiscal  quarter,  except  that  no 
report  need  be  prepared  for  the  fiscal 
quarter  that  coincides  with  the  end  of 
the  fiscal  year  of  the  institution. 

(b)  The  report  shall  contain,  at  a 
minimum,  the  information  specified  in 
§620.11  and,  in  addition,  such  other 
material  information  (including 
significant  events)  as  is  necessary  to 
mij^e  the  required  disclosures,  in  light 
of  the  circumstances  under  which  they 
are  made,  not  misleading. 

8.  Part  620  is  amended  by 
redesignating  subparts  D,  E,  and  F  as 
new  subparts  E,  F,  and  C,  respectively, 
and  adding  a  new  subpart  D  to  read  u 
follows: 

Subpart  D— Notice  to  Shareholders 
§620.15  Notice. 

(a)  Each  Farm  Credit  bank  and  direct 
lender  association  shall  prepare,  file 
with  the  Farm  Credit  Admi^tiation, 
and  distributee  notice  to.shareholders. 


within  30  days  following  the  monthend 
that  the  institution  initi^ly  determines 
that  it  is  not  in  compliance  with  the 
minimum  permanent  capital  standard 
prescribed  imder  §  615.5205  of  this 
chapter. 

(b)  An  institution  that  has  given 
notice  to  shareholders  pursuant  to 
paragraph  (a)  of  this  section  or 
subsequent  notice  pursuant  to  this 
paragraph  shall  also  prepare,  file  with 
the  Farm  Credit  Administration,  and 
distribute  to  shareholders  a  notice 
within  45  days  following  the  end  of  any 
subsequent  quarter  at  which  the 
institution’s  permanent  capital  ratio 
decreases  by  one-half  of  1  percent  or 
more  from  the  level  reported  in  the  most 
recent  notice  distributed  to 
shareholders. 

(c)  Each  institution  required  to 
prepared  notice  imder  §  620.15  (a)  or  (b) 
shall  distribute  the  notice  to 
shareholders  by  mail  or  otherwise 
furnish  the  information  required  in  the 
notice  by  publishing  it  in  any 
publication  with  circulation  wide 
enough  to  be  reasonably  assured  that  all 
of  the  institution’s  shareholders  have 
access  to  the  information  in  a  timely 
manner. 

§620.17  Contents  of  the  notice. 

(a)  The  information  required  to  be 
included  in  a  notice  must  be 
conspicuous,  easily  understandable,  and 
not  misleading. 

(b)  A  notice,  at  a  minimum,  shall 
include: 

(1)  A  statement  that: 

(1)  Briefly  describes  the  regulatory 
minimum  permanent  capital  standard 
established  by  the  Farm  Credit 
Administration  and  the  notice 
requirement  of  §  620.15(a); ' 

(ii)  Indicates  the  institution’s  current 
level  of  permanent  capital;  and 

(iii)  Notifies  shareholders  that  the 
institution’s  permanent  capital  is  below 
the  Farm  Credit  Administration 
re^latory  minimum  standard. 

(2)  A  statement  of  the  effect  that 
noncompliance  has  had  on  the 
institution  and  its  shareholders, 
including  whether  the  institution  is 
currently  prohibited  by  statute  or 
regulation  finm  retiring  stock  or 
distributing  earnings  or  whether  the 
Farm  Credit  Administration  has  issued 
a  capital  directive  or  other  enforcement 
action  to  the  institution. 

(3)  A  complete  description  of  any 
event(s)  that  may  have  significantly 
contributed  to  the  institution’s 
noncompliance  with  the  minimum 
permanent  capital  standard. 

(4)  A  statement  that  the  institution  is 
required  by  regulation  to  distribute 
another  notice  to  shareholders  writhin  45 
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days  following  the  end  of  any 
subsequent  quarter  at  which  the 
institution’s  permanent  capital  ratio 
decreases  by  one  half  of  1  percent  or 
more  from  the  level  reported  in  the 
notice. 

Subpart  E— Association  Arniucri 
Meeting  Infonnation  Statement 

9.  Section  620.20  is  amended  by 
removing  paragraph  (c)  and  revising 
paragraph  (b)  to  read  as  follows: 

f 620.20  Praparing  and  distributing  the 
IntofmaSon  statement 
*  •  •  •  « 

(b)  The  statement  shall  incorporate  by 
reference  the  annual  report  to 
shareholders  required  by  subpart  B  of 
this  part  and  contain  the  information 
specified  in  §  620.21  and  such  other 
material  information  as  is  necessary  to 
make  the  required  statement,  in  li^t  of 
the  circumstances  under  which  it  is 
made,  not  misleading. 

PART  630— DISCLOSURE  TO 
INVESTORS  IN  SYSTEMWIDE  AND 
CONSOUDATED  BANK  DEBT 
OBLIGATIONS  OF  THE  FARM  CREDIT 
SYSTEM 

10.  The  authority  citation  for  part  630 
is  revised  to  read  as  follows: 

Anthority:  Secs.  5.17, 5.19  of  the  Farm 
Credit  Act  (12  U.S.C  2252,  225^^. 

Subpart  A— General 

11.  Section  630.3  is  amended  by 
redesignating  existing  paragraphs  (f)  and 
(g)  as  new  paragraphs  (g)  and  (h), 
resjpectively,  and  adding  new  paragraph 
(f)  to  read  as  follows: 

§630.3  Publishing  and  filing  the  report  to  ~ 
Invsetors. 

•  •  •  *  • 

(f)  Information  in  documents  prepared 
frv  investors  in  coimection  with  the 
offering  of  debt  securities  issued 
through  the  Federal  Farm  Credit  Banks 
Funding  Corporation  may  be 
incorporated  by  reference  in  the  annual 
and  quarteriy  reports  in  answer  or 
,  partial  answer  to  any  item  required  in 
the  reports  under  this  part  A  complete 
description  of  any  offcoing  documents 
incorporated  by  reference  must  be 
clearly  identified  in  the  report  (e.g.. 
Federal  Farm  Credit  Banks 
Consolidated  Systemwide  Bonds  and 
Discount  Note^— Offering  Circular 
issued  on  [insmt  date]).  Offering 
documents  incorporated  by  reference  in 
either  an  annual  or  quarterly  report 
prepared  under  this  part  must  be  filed 
with  the  Chief  Examiner,  Farm  Credit 
Administration,  McLean.  Virginia 
22102-5090,  either  prior  to  or  at  the 


time  of  submission  of  the  report  under 
paragraph  (h)  of  this  section.  Any 
offering  docrunent  incorporated  by 
reference  is  subject  to  the  delivery  and 
availability  requirements  set  forth  in 
§  630.4(a)  (5)  and  (6). 
***.** 

Dated;  March  20, 1997. 

Jeanette  Brinkley, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

(FR  Doc.  97-0000  Filed  3-20-97;  0:45  am] 
BILUNQ  CODE  STOS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Fedecal  Aviation  Adminiatration 
14  CFR  Part  39 

[Docket  No.  06  AME-34;  Amendment  30- 
0056;  AD  07-05-131 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  Aircraft  Engines  CT7  Series 
Turboprop  Engines 

AQBICY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
conunents. 

SUMMARY;  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Aircraft 
Engines  (GE)  CT7  series  turboprop 
engines.  This  action  requires  ^dy 
current  inspection  of  disk  holes  of  stage 
1  and  2  gas  generator  turbine  (GGT) 
disks  for  cracks,  and,  if  necessary, 
replacement  with  serviceable  parts.  This 
amendment  is  prompted  by  a  report  of 
a  stage  2  GGT  disk  failure.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  a  stage  1  or  2  GGT  disk  failure, 
which  could  result  in  an  uncontained 
engine  failmre  and  damage  to  the 
aircraft. 

DATES:  Effective  April  15, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  15, 
1997. 

Comments  for  inclusicm  in  the  Rules 
Docket  must  be  received  on  or  before 
May  30, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-ANE-34, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  QE 
Aircraft  Engines,  1000  Western  Ave., 


Lyim,  MA  01910;  telephone  (617)  594- 
3140,  fax  (617)  594-4805.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 

MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Keenan,  Aerospace  Engines, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7139, 
fax  (617)  23S-7199. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  a  report  of  a  General 
Electric  Aircraft  Engines  (GE)  CT7  series 
turboprop  engine,  installed  on  a  SAAB- 
SCANIA  SF340  aircraft,  that 
experienced  an  imcontained  stage  2  gas 
generator  turbine  (GGT)  failure  during 
takeoff.  The  investigation  revealed  that 
the  failure  was  caus^  by  a  crack  in  a 
disk  cooling  hole.  The  most  likely  cause 
of  the  cracl^g  was  machining  damage 
to  the  disk  cooling  hole  during 
manufacturing.  This  condition,  if  not 
corrected,  cordd  result  in  a  stage  1  or  2 
GGT  disk  failure,  which  could  result  in 
an  imcontained  engine  failurcand 
damage  to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  (CT7-TP 
Series)  Alert  Service  Bulletin  (SB)  A72- 
393,  dated  November  26, 1996,  that  lists 
by  serial  number  (S/N)  affected  stage  1 
and  2  GGT  disks,  and  (CT7-TP  Series) 

SB  72-390,  Revision  1,  dated  Decem^r 
11, 1996,  that  describes  the  procedures 
for  eddy  current  inspection  (ECU)  of  disk 
holes  for  cracks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  stage  1  or  2  GGT  disk  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
aircraft  This  AD  requires  a  one-time  EQ 
for  cracks  of  disk  holes  of  stage  1  and 
2  GGT  disks,  and,  if  necessary, 
replacement  with  serviceable  parts.  The 
inspection  compliance  time  is  at  the 
next  GGT  module  removal,  or  9  months 
after  the  effective  date  of  this  AD, 
whichever  occurs  first.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  SBs  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regnlation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
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cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
Eunended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  96-ANE-34.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866.  It 
hak  been  determined  further  that  this 
action  involves  an  emergency  regulation 


under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendnwnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-05-12  General  Electric  Aircraft  Engines: 
Amendment  39—9956.  Docket  96— ANE- 
34. 

Applicability:  General  Electric  Aircraft 
Engines  (GE)  Models  CT7-5A2,  -7A,  -9B. 
-9C  turboprop  engines,  installed  on  but  not 
limited  to  Construcciones  Aeronauticas,  SA 
(CASA)  CN-235  series  and  SAAB-SCANIA 
SF340  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  heen  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (1) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  stage  1  or  2  gas  generator 
turbine  (GGT)  disk  failure,  which  could 
result  in  an  uncontained  engine  fiulure  and 
damage  to  the  aircraft,  accomplish  the 
following: 

(a)  For  all  ^age  1  GGT  disk^.  Part  Number 
(P/N)  6064T06POi,  idedtified  in  T*le  1  of 


GE  (CT7-TP  Series)  SB  A72-393.  dated 
November  26, 1996,  that  have  accumulated 
7,000  or  more  cycles  since  new  (CSN)  on  the 
effective  date  of  this  AD,  perform  a  one  time 
eddy  current  inspection  (ECI)  for  cracks  in 
accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7-TP  Series)  SB  72- 
390,  Revision  1,  dated  December  11, 1996,  at 
the  next  GGT  module  removal,  or  not  to 
exceed  9  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first. 

(b)  For  all  stage  1  GGT  disks,  P/N 
6064T06P01,  identified  in  Table  1  of  GE 
(CT7-TP  Series)  SB  A72-393,  dated 
November  26, 1996,  that  have  accumulated 
less  than  7,000  CSN  on  the  effective  date  of 
this  AD,  perform  a  one  time  ECI  for  cracks 
in  accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7-TP  Series)  SB  72— 
390,  Revision  1,  dated  December  11, 1996,  at 
the  next  GGT  module  removal,  but  not  to 
exceed  9,000  CSN. 

(c)  For  all  stage  1  GGT  disks,  P/N 
6064T06P01,  identified  in  Table  2  of  GE 
(CT7-TP  Series)  SB  A72-393,  dated 
November  26, 1996,  that  have  accumulated 
10,000  or  more  CSN  on  the  effective  date  of 
this  AD,  perform  a  one  time  ECI  for  cracks 
in  accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7-TP  Series)  SB  72- 
390,  Revision  1,  dated  December  11, 1996,  at 
the  next  GGT  module  removal,  or  not  to 
exceed  9  months  after  the  effective  date  of 
this  AD,  whichever  ocxnirs  first 

(d)  For  all  stage  1  GGT  disks,  P/N 
6064T06P01,  identified  in  Table  2  of  GE 
(CT7-TP  Series)  SB  A72-393,  dated 
November  26, 1996,  that  have  accumulated 
less  than  10,000  CSN  on  the  effective  date  of 
this  AD,  perform  a  one  time  ECI  for  cracks 
in  accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7— TP  Series)  SB  72- 
390,  Revision  1,  dated  December  11, 1996,  at 
the  next  GGT  module  removal,  but  not  to 
exceed  12,000  CSN. 

(e)  For  all  stage  2  GGT  disks,  P/N 
6064T12P01,  identified  in  Table  3  of  GE 
(CT7-TP  Series)  SB  A72-393,  dated 
November  26, 1996,  that  have  accumulated 
7,000  or  more  CSN  on  the  effective  date  of 
this  AD,  perform  a  one  time  ECI  for  cracks 
in  accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7-TP  Series)  SB  72- 
390,  Revision  1,  dated  December  11, 1996,  at 
the  next  GGT  module  removal,  or  not  to 
exceed  9  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first. 

(f)  For  all  stage  2  GGT  disks.  P/N 
6064T12P01,  identified  in  Table  3  of  GE 
(CT7-TP  Series)  SB  A72-393,  dated 
November  26, 1996,  that  have  accumulated 
less  than  7,000  CSN  on  the  effective  date  of 
this  AD,  perform  a  one  time  EO  for  cracks 
in  accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7— TP  Series)  SB  72— 
390,  Revision  1,  dated  December  11, 1996,  at 
the  next  GGT  module  removal,  but  not  to 
exceed  9,000  CSN. 

(g)  For  all  stage  2  GGT  disks.  P/N 
6064T12P01.  identified  in  Table  4  of  GE 
(CT7-TP  Series)  SB  A72-393,  dated 
November  26, 1996,  that  have  accumulated 
10,000  or  more  CSN  on  the  effective  date  of 
this  AD,  perform  a  one  time  ECI  for  cracks 
in  accordance  With  the  Accomplishment 
Instructional  of  GE  {CT7-TP  Series)  SB  72— 
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390,  Revision  1,  dated  December  11, 1996,  at 
the  next  GGT  module  removal,  or  not  to 
exceed  9  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first. 

(h)  For  all  stage  2  GGT  disks,  P/N 
6064T12P01,  identified  in  Table  4  of  GE 
(CT7-TP  Swies)  SB  A72-393.  dated 
November  26, 1996,  that  have  accumulated 
less  than  10.000  CSN  on  the  effective  date  of 
this  AD,  perform  a  one  time  EQ  for  cracks 
in  accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7-TP  Series)  SB  72- 
390,  Revision  1,  dated  December  11, 1996,  at 
the  next  GGT  module  removal,  but  not  to 
exceed  12,000  CSN. 

(i)  For  all  stage  1  GGT  disks,  P/N 
6064T06P01,  and  all  stage  2  GGT  disks,  P/N 
6064T12P01,  not  identified  in  Tables  1 
through  4  of  GE  (CT7-TP  Series)  SB  A72— 
393,  dated  November  26, 1996,  that  have 
accumulated  7,000  or  more  CSN  on  the 
effective  date  of  this  AD,  perform  a  one  time 
EQ  for  cracks  in  accordance  with  the 


Accomplishment  Instructions  of  GE  (CT7-TP 
Series)  SB  72-390,  Revision  1,  dated 
December  11, 1996,  at  the  next  GGT  module 
removal,  or  not  to  exceed  9  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(j)  For  all  stage  1  GGT  disks,  P/N 
6064T06P01,  and  all  stage  2  GGT  disks,  P/N 
6064T12P01,  not  identified  in  Tables  1 
through  4  of  GE  (CT7-TP  Series)  SB  A72- 
393,  dated  November  26, 1996,  that  have 
accumulated  less  than  7,000  CSN  on  the 
effective  date  of  this  AD,  perform  a  one  time 
EQ  for  cracks  in  accordance  with  the 
Accomplishment  Instructions  of  GE  (CT7-TP 
Series)  SB  72-390,  Revision  1,  dated 
December  11, 1996,  at  the  next  GGT  module 
removal,  but  not  to  exceed  9,000  CSN. 

(k)  Prior  to  further  flight,  remove  fitim 
service  cracked  disks,  and  replace  with 
serviceable  parts. 

(l)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(m)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21,199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(n)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following  GE 
(CT7-TP  Series)  SBs: 


Document  No. 

Pages 

Revision 

Date 

1 

A72-393  . . . 

1-16 

Original . . . 

November  26,  1996. 

Total . 

72-390  . . 

16 

1-6 

1  . 

December  11, 1996. 

Total . 

6 

j 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Raster  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  GE  Aircraft  Engines.  1000  Western  Ave., 
Lynn,  MA  01910;  telephone  (617)  594-3140, 
(617)  594-4805.  Copies  may  be  inspected 
at  the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  ^imsel,  12  New  England 
Executive  Pari;,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(o)  This  amendment  becomes  effective  on 
April  15, 1997. 

Issued  in  Burlington,  Massachusetts,  on 
February  24, 1997. 

James  C  Jooes, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

(FR  Doa  97-7595  Filed  3-28-97;  8:45  am] 
BMXatG  CODE  4ei»-1»-U 

14  CFR  Part  39 

[Docket  No.  97-NM-22-AD;  Amendment 
39-9974;  AD  97-07-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Airtxis  Model 
A330  and  A340  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 


applicable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes.  This 
action  requires  the  deactivation  of  the 
avionics  ground  refrigeration  unit  (GRU) 
of  the  air  conditioning  system  until  a 
modification  of  avionics  ventilation 
circuit  and  the  GRU  is  accomplished. 
This  amendment  is  prompted  by  reports 
of  water  acctimulation  fotmd  in  the  Air 
Data/Inertial  Reference  Unit  (ADIRU) 
trays  of  the  avionics  rack;  the 
accumulation  is  the  result  of  operation 
of  the  GRU  in  high  ambient  hvunidity. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  water  accumulating 
in  this  area,  which  could  result  in  the 
failure  of  the  ADIRU  and  consequent 
loss  of  air  data  and  navigational 
information  to  the  flightcrew. 

DATES:  Effective  April  15, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  15, 
1997. 

Comments  for  inclusion  in  the  Rules 
.  Docket  must  be  received  on  or  before 
May  30. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
22-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 


Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  (Dedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTI«R  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I’Aviation  Qvile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  certain  Airbus  Model  A330  and 
A340  series  airplanes.  The  DGAC 
advises  that  there  have  been  reports  of 
water  accumulation  foimd  in  the  Air 
Data/Inertial  Reference  Unit  (ADIRU) 
trays  of  the  avionics  racks  on  in-service 
airplanes.  All  of  the  airplanes  on  which 
this  phenomenon  occurred  were 
equipped  with  a  ground  cooling  system, 
identified  as  Airbus  Modification  No. 
40063S10052.  ('fhis  is  an  optional 
modification  available  to  Model  A330 
and  A340  series  airplanes.) 

Investigation  revealed  that  water 
droplets  can  accumulate  on  the 
evaporator  cores  of  the  grovmd 
refrigeration  unit  (GRU)  as  a  result  of 
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high  ambient  humidity.  The  water 
droplets  are  then  carried  within  the 
airflow  and  accumulate  in  the  low 
points  of  the  avionics  ventilation 
ducting. 

In  at  least  two  cases,  this 
accumulation  of  water  resulted  in  the 
failure  of  one  or  two  ADIRU’s  dining 
flight.  In  one  of  these  incidents,  both 
inertial  reference  systems  on  one 
airplane  were  lost,  and  the  flight  crew 
was  compelled  to  execute  an  in-flight 
turn-back.  Upon  the  subsequent 
approach,  all  instrument  landing  system 
data  disappeared  horn  the  airplane’s 
primary  flight  displays. 

Failure  of  the  ADIRU(s)  during  flight, 
which  can  occur  as  a  result  of  the 
consequences  associated  with  water 
accumulation  in  the  relevant  avionics 
rack,  could  result  in  loss  of  air  data  and 
navigational  information  to  the 
flightcrew.  This  could  compromise  the 
ability  of  the  flight  crew  to  maintain  the 
safe  flight  and  landing  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  All  Operators  Telex 
(AOT)  21-01,'dated  March  28, 1995, 
which  describes  procedures  for 
deactivating  the  avionics  GRU,  if  one  is 
installed  on  the  airplane.  The  DGAC 
classified  this  AOT  as  mandatory  and 
issued  French  airworthiness  directives 
(CN)  95-C89-010(B)  (for  Model  A330 
series  airplanes)  and  95-093-020(B)  (for 
Model  A340  series  airplanes),  both 
dated  May  24, 1995,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

Airbus  also  has  issued  Service 
Bulletin  A330-21-3028,  Revision  2, 
dated  May  5, 1995  (for  Model  A330 
.series  airplanes),  and  Service  Bulletin 
A340-21-4046,  Revision  2,  dated  May 
5, 1995  (for  Model  A340  series 
airpltmes).  These  service  bulletins 
describe  procedures  for  modifying  the 
avionics  equipment  ventilation  system 
and  the  GRU  on  airplanes  equipped 
with  one.  The  modification  procedures  ' 
include: 

1.  Air  tappings  for  relocation  of 
ADIRU  ventilation  from  the  lower  to  the 
upper  side  of  the  ventilation  ducting; 

2.  Installing  water  drains  at  the  lower 
side  of  the  ventilation  ducting; 

3.  Drilling  a  hole  in  each  ADIRU  tray; 
and 

4.  On  airplanes  equipped  with  a  GRU, 
increasing  the  inner  diameter  of  the 
existing  GRU  drain  line. 

Accomplishment  of  this  modification 
will  prevent  water  from  accumulating  in 
the  ventilation  ducting  low  points  and 
subsequently  damaging  the  ADIRU’s. 
[This  modification  was  installed  during 
production  on  Model  A330  series 


airplanes  beginning  at  manufacturer’s 
serial  number  (MSN)  107,  and  on  Model 
A340  series  airplanes  beginning  at  MSN 
114.1 

The  E)GAC  has  classified  Revision  2  of 
Airbus  Service  Bulletins  A330-21-3028 
and  A340-21-4046  as  “recommended.” 

FAA’s  Conclusions 
This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  water  from  accumulating  in  the 
ADIRU  trays  of  the  avionics  racks, 
which  could  result  in  the  damage  to  or 
failure  of  the  ADIRU(s)  and  consequent 
loss  of  air  data  and  navigational 
information  to  the  flightcrew.  This  AD 
requires  the  deactivation  of  the  GRU  on 
those  airplanes  equipped  with  a  GRU. 
The  deactivation  must  be  accomplished 
in  accordance  with  the  Airbus  AOT 
described  previously. 

Should  an  operator  want  to  reactivate 
the  GRU,  it  must  first  modify  the 
avionics  equipment  ventilation  system 
in  accordance  with  the  procedures 
contained  in  the  Airbus  service  bulletin, 
described  previously. 

Cost  Impact 

None  of  the  Model  A3 30  and  A340 
series  airplanes  affected  by  this  action 
are  on  the  U.S.  Register.  All  airplanes 
included  in  the  applicability  of  this  rule 
currently  are  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  flie  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 

Register  in  the  future,  it  would  require 
approximately  1  work  hour  to 


accomplish  the  deactivation  of  the  GRU 
at  an  average  labor  charge  of  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  this  required  action 
would  be  $60  per  airplane. 

If  an  operator  elected  to  the  modify 
avionics  equipment  ventilation  system 
so  that  the  GRU  could  be  reactivated,  it 
would  take  4  work  hours  to  accomplish 
the  modification,  at  an  average  labor 
charge  of  $60  per  work  hour.  Required 
parts  would  be  provided  to  operators 
free  of  charge  by  the  manufacturer. 

Based  on  these  figures,  the  cost  impact 
of  this  optional  action  would  he  $240 
per  airplane. 

Determination  of  Rule’s  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
buMen  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  hy  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications  *■ 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  followring 
statement  is  made:  “Coimnents  to 
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Docket  Number  97-NM-22-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implicaticHis  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Exe^tive  Order  12866;  (2)  is  not  a 
“significant  rule”  imder  DOT 
Re^latory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-^IRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-07-01  Airbus:  Amendment  39-9974. 

Docket  97-NM-22-AD. 

Applicability:  Model  A330-301  series 
airplanes  having  manufacturer’s  serial 
number  (MSN)  1  through  106,  inclusive;  and 
Model  A340-211,  -212,  -311,  and  -312 
series  airplanes  having  MSN  1  through  113, 
inclusive;  on  which  Aiibus  Modification  No. 
40063S10052  (ground  cooling  system)  has 
been  installed;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  m^ified,  altered,  or  repaired  in 
^  the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  water  from  accumulating  in  the 
Air  Data/Inertial  Reference  Unit  (ADIRU) 


trays  of  the  avionics  racks,  which  could 
result  in  the  damage  to  or  failure  of  the 
ADIRU(s)  and  consequent  loss  of  air  data  and 
navigational  information  to  the  flightcrew, 
accomplish  the  following; 

(a)  Within  500  hours  time-in-service  after 
the  effective  date  of  this  AD,  deactivate  the 
avionics  ground  refrigeration  unit  (GRU)  in 
accordance  with  Airbus  All  Operators  Telex 
21-01,  dated  March  28, 1995. 

(b)  Modification  of  the  avionics  equipment 
ventilation  system  in  accordance  with  Airbus 
Service  Bulletin  A330-21-3028,  Revision  2, 
dated  May  5, 1995  (for  Model  A330  series 
airplanes);  or  Airbus  Service  Bulletin  A340- 
21-4046,  Revision  2,  dated  May  5. 1995  (for 
Model  A340  series  airplanes);  as  applicable; 
constitutes  terminating  action  for  ^e 
requirements  of  paragraph  (a)  of  this  AD. 
Once  the  modification  is  completed,  the 
avionics  GRU  may  be  reactivated. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  modification,  if  accomplished, 
shall  be  done  in  accordance  with  the 
following  Airbus  service  bulletins,  which 
contain  the  specified  list  of  effective  pages; 


Service  butetin  revision  and  dale 

Page  No. 

Revision  level  shown  on 
page 

Date  shown  on  page 

A33D-21-3028.  Revision  2.  May  5. 1995 . . 

1,3-6 

2 . 

May  5, 1995. 

2.  11,23,24,29-30 

1  . 

March  3.  1995. 

7-10,  12-22,  25-28 

Original  . . 

January  19. 1995. 

A340-21-4046.  Revision  2.  May  5. 1995  . 

1-4, 

2 . . 

May  5. 1995. 

5-12,  14-24,  27-30 

Original  • . 

January  19, 1995. 

13,25,26,  31,32 

M  . 

March  3,  1995. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Roister  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transpcxt  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Re^ster,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
Af^  15. 1997. 


Issued  in  Renbm,  Washington,  on  March 
19, 1997. 

OarreU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  97-7519  Filed  3-28-97;  8:45  am] 
eajjNQ  cooe  saio-is-u 
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ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
rule  3a-4  under  the  Investment 
Company  Act  of  1940  to  provide  a 
nonexclusive  safe  harbor  from  the 
definition  of  investment  company  for 
certain  programs  under  vidiich 
investment  advisory  services  are 
provided  on  a  discretionary  basis  to  a 
large  number  of  advisory  clients  having 
relatively  small  amounts  to  invest.  An 
investment  advisory  program  that  is 
organized  and  operated  In  accordance 
with  the  rule’s  provisions  is  not 
required  to  register  as  an  investment 
company  under  the  Investment 
Company  Act  of  1940,  or  to  comply 
with  the  Act’s  requirements.  In 
addition,  such  a  program  is  not  subject 
to  the  registration  requirement  under 
section  5  of  the  Securities  Act  of  1933. 
EFFECTIVE  DATE:  March  31, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Rochelle  Kauffinan  Plesset,  S^or 
Counsel,  (202)  942-0660,  Office  of  Chief 
Counsel,  Division  of  Investment 
Management,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 

SUPPLBIENTARV  INFORMATION:  The 
Securities  and  Exchange  Commission 
(“Commission”)  is  adopting  rule  3a-4 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l,  et  seq.] 
(“Investment  Company  Act”).  Rule 
3a-4  provides  a  nonexclusive  safe 
harbor  finm  the  definition  of  investment 
company  for  certain  programs  under 
which  investment  advisory  services  are 
provided  to  advisory  clients 
(“investment  advisory  programs”). 

Table  of  CoirtMrts 

Executive  Summary 

I.  Background 
n.  Discussion 

A.  Preliminary  Matters 

B.  Definitions 

1.  The  SponsOT 

2.  Investment  Advisory  Program 

C  Provisions  Designed  to  Eosure  that  Each 
Client  Receives  Individualized 
Treatment 

1.  Individualized  Management  of  Client 
Accounts 

2.  Initial  and  Ongoing  Client  Contact 

3.  Reasonable  Management  Restrictions 

4.  Quarterly  Accoimt  Statements 

5.  Minimum  Account  Size 

D.  Client  Retention  of  Ownerriiip  of 
Securities 

1.  Ability  to  Withdraw  and  Pledge 
Seciuities 

2.  Right  to  Vote  Securities  and  Receive 
Certain  Documents  as  Securityholders 

3.  Right  to  Receive  Trade  Confinnatioiu 

4.  Legal  Rights  as  Securityholders 

E.  Policies  and  Procedures  and  Form  N- 
3a4 


F.  Investment  Advisers  Act  Issues  Raised 
by  Investment  Advisory  Programs 
in.  Cart/Benefit  Anal3rsis 

IV.  Paperwork  Reduction  Act 

V.  Firud  Regulatory  Flexibility  Analysis 

VI.  Effective  Data 

Vn.  Statutory  Autiiority 
Text  of  Rule 

ExecnHw  SooMHury 

The  Commission  is  adopting  rule 
3a-4  under  the  Investment  Company 
Act  to  provide  a  nonexclusive 
hartmr  from  the  definition  of  investment 
company  for  certain  investment 
advisory  programs.  These  programs 
typically  are  designed  by  investment 
advisers  or  other  money  managms 
seeking  to  provide  the  same  or  similar 
professicmal  portfoiio  management 
services  on  a  discretionary  basis  to  a 
large  number  of  advisory  clients  having 
relatively  small  amounts  to  invest. 

Under  rule  3a-4,  any  investment 
advisory  program  orgmiized  and 
operated  in  acctudance  with  the  rule’s 
provisions  is  deemed  not  to  be  an 
investment  company  within  the 
meaning  of  the  Investment  Company 
Act.  In  addition,.a  preliminary  note  to 
rule  3a-4  states  that  there  is  no 
registration  requirement  under  section  5 
of  the  Securities  Act  of  1933 
(“Securities  Act”)  •  with  respect  to 
investment  advisory  programs  that  are 
organized  and  operate  in  compliance 
with  the  provisions  of  the  rule. 

The  rum  provides  that:  (i)  each 
client’s  account  must  be  managed  on  the 
basis  of  the  climt’s  financial  situation 
and  investment  objectives,  and  in 
accordance  with  any  reasonable 
restrictions  imposed  by  the  client  on  the 
management  of  die  account;  (ii)  the 
sponsor  of  the  program  must  obtain 
sufficient  information  from  each  client 
to  be  able  to  provide  individualized 
investment  advice  to  the  client;  (iii)  the 
sponsor  and  portfolio  manager  must  be 
reascmably  available  to  consult  with 
each  client;  (iv)  each  client  must  have 
the  ability  to  impose  reasonable 
restrictions  on  the  managmnent  of  the 
client’s  account;  (v)  each  client  must  be 
provided  udth  a  quarterly  account 
statement  omtaiiiing  a  description  of  all 
activity  in  the  client’s  account;  and  (vi) 
each  client  must  retain  certain  indicia  of 
ownership  of  all  securities  and  funds  in 
the  account  The  rule  is  intended  to  be 
a  nonexclusive  safe  harbor;  a  program 
thiR  is  not  organized  and  operated  in  a 
manner  consistent  with  the  rule  does 
not  necessarily  meet  the  Investment 
Company  Act’s  definition  of  investment 
company.  The  rule,  as  adopted,  does  not 
include  provisimis  regarding  wrritten 
policies  and  procedures,  the 


maintenance  of  records,  ot  the  filing  of 
a  form  with  the  Commission  that  were 
proposed  Cor  ccmunent  in  1995. 

I.  Beckgrond 

In  recent  years,  the  number  of 
investment  advisory  programs  that  are 
designed  to  provide  professional 
portfolio  management  services  on  a 
discretionary  basis  to  a  large  number  of 
clients  has  increased  greatly.  These 
programs  historically  have  been  offered 
typically  to  clients  who  are  investing 
amoimts  of  money  less  than  the 
minimmn  investments  for  individual 
accoimts  otherwise  required  by 
participating  investment  advisers,  but 
significantly  more  than  the  minimum 
accoimt  sizes  of  most  mutual  funds. 

These  investment  advisory  programs 
typically  are  organized  and 
administered  by  a  sponsor,  which 
provides,  or  arranges  fix'  the  provisiim 
of,  asset  allocation  advice  and 
administrative  services.^  In  some 
programs,  the  spimsor  car  its  empli^ees 
also  provide  portfolio  management 
services,  including  the  selection  of 
particular  securities,  to  the  program’s 
clients.  In  other  programs,  the  sponsor 
selects,  (X  provides  advice  to  clients 
regarding  the  selection  of,  another 
investment  adviser  (which  may  or  may 
not  be  affiliated  with  the  sponsor)  to  act 
as  the  client’s  pixtfolio  manager.’  In 
these  programs,  the  sponsor  generally  is 
responsible  for  the  ongoing  monitoring 
ef  the  management  of  the  account  by  the 
manager  at  managers  selected.  The 
sponsor,  rather  than  the  pixtfolio 
manager,  often  serves  as  the  {ximary 
contact  for  the  client  in  connection  with 
the  program.^  Sponsors  and  portfrilio 
managers  usually  meet  the  definition  of 
“investment  adviser”  under  the 
Investment  Advisers  Act  of  1940 


^Tbe  (poiuar  oftm  is  a  moaey  management  firm, 
a  broker-dealer,  a  mutual  fund  adviser  or,  in  some 
instances,  a  bank.  See.  e.g..  Wall  Street  Preferred 
Money  Managers,  Inc.  (pul^  avail.  Apr.  10. 1992) 
(brokM-dealar);  United  Missouri  Baiik  of  Kansas 
aty.  na.  (pub.  avail.  May  11. 1990,  as  modified  Jan. 
23. 1995)  (bank);  Strategic  Advisers  Inc  (pub.  av^ 
Dec  13, 19SS)  (mutual  fund  advisar).  The  sponsor 
or  one  of  its  affiliates  also  may  execute  scom  or  all 
of  the  transactions  far  client  accounts. 

^More  than  one  portfolio  martager  may  manage 
the  client’s  assets,  depending  on  the  program,  t^ 
client's  investment  obfectives,  and  the  size  of  the 
client’s  account  See.  e.g.,  Rauscher  Pierce  Refsnes, 
Inc  (pub.  avail.  Apr.  10, 1992);  Wall  Straet 
Prefarred  Money  Managers.  Inc.,  supra  note  2; 
Westfield  Consultants  Group  (pub.  avail  Dec  13. 
19911 

*Some  investment  adviaoty  prograttw,  however, 
are  marketed  by  the  sponsor  throui^  unaffiliatad 
investment  advisers,  such  as  finani^  planners.  In 
some  of  these  programs,  the  unaffiliated  investment 
adviaec  rather  tfau  the  sponsor,  may  serve  as  the 
primary  contact  for  its  clients  that  participate  in  the 
program.  See.  e.g.,  Westfield  Consultants  Group, 
supra  note  3. 


•15U.S.C77a.a(as«. 
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(“Advisers  Act”),*  and  may  be  required 
to  register  under  that  Act.^  Included 
among  investment  advisory  programs 
developed  in  the  recent  past  are  those 
commonly  referred  to  as  “wrap  fee 
programs.”  In  a  wrap  fee  program,  the 
client  typically  is  provide  with 
portfolio  management,  execution  of 
transactions,  asset  allocation,  and 
administrative  services  for  a  single  fee 
based  on  the  size  of  the  accoimt.^  At 
year-end  1995,  assets  in  wrap  fee 
programs  totaled  approximately  $101.6 
billion,  an  increase  of  over  30  percent  in 
one  year.* 

Under  wrap  fee  and  other  investment 
advisory  programs,  a  client’s  account 
typically  is  managed  on  a  discretionary 
l^is  in  accordance  with  pre-selected 
investment  objectives.  Clients  with 
similar  investment  objectives  often 
receive  the  same  investment  advice  and 


*  15  U.S.C  80b-l.  el  seq.  Section  202(a)(ll)  of  the 
Advisen  Act  (15  U.S.C  8()b-2(a)(ll))  defines 
“investment  adviser”  as  “any  person  who,  for 
compensation,  engages  in  the  business  of  advising 
othm,  either  direi^y  or  through  pubHcations  or 
tnitings,  as  to  the  value  of  securities  or  as  to  the 
advisability  of  investing  in,  purchasing,  or  selling 
securities,  or  who,  for  compensation  and  as  part  of 
a  regular  business,  issues  or  promulgates  analyses 
or  reports  concerning  securities  *  *  A  ba^ 
generally  is  excepted  from  the  definition  of 
investment  adviser  under  Section  202(aXllKA)  of 
the  Advisers  Act  A  broker-dealer  that  sponsors  an 
investment  advisory  program  generally  caimot  rely 
on  the  broker-dealer  exception  horn  the  definition 
of  investment  adviser  in  Section  202(aHllMC)  of  the 
Advisers  Act  See,  e.g..  Status  of  Investment 
Advisory  Programs  under  the  Investment  Company 
Act  Investment  Company  Act  Release  No.  21260 
(hily  27. 1995).  60  FR  39574  (Aug.  2. 1995)  (“July 
Rriease*’);  National  Regulatory  Services,  Inc.  (pub. 
avail  Dec.  2. 1992). 

*The  National  Securities  Markets  Improvement 
Act  of  1996  (Pub.  L.  No.  104-290)  amended  the 
Advisers  Act  to  provide  that  certain  investment 
advisers  will  be  subject  primarily  to  the  supervision 
of  the  Commission,  while  other  advisers  will  be 
subject  primarily  to  state  regulation.  Effective  April 
9, 1997,  if  an  investment  adviser  is  regulated  or 
required  to  be  regulated  as  an  investment  adviser 
in  the  state  in  n^ch  it  maintains  its  principal  office 
and  place  of  business,  it  may  not  register  with  the 
Commission  unless  (1)  it  has  assets  under 
management  of  S25  million  or  more,  or  (2)  it 
advises  a  rostered  investment  company.  Proposed 
rules  published  for  comment  by  the  Corrunission 
would  reallocate  regulatory  responsibilities  for 
investment  advisers  botwera  the  Commission  and 
the  states.  Rules  Implementing  Amandments  to  the 
Investnaent  Advisers  Act  of  1940,  Investment 
Advisers  Act  Release  No.  1601  (Dec.  18. 1996),  61 
FR  68480  (Dec.  27, 1996). 

^Sae  paragraph  (gX4)  of  rule  204-3  under  the 
Advisers  Act  (17  CFR  275.Z04-3(g)(4))  (defining 
wrap  foe  program  for  purposes  of  wrap  fee  brochure 
requirement). 

'Catulli  Assodates,  Inc.  and  Lippm’  Analytical 
Servicas.  Inc.,  The  Cerulli-Lipper  Analytical  Report: 
State  of  the  Wrap  Account  Industry  5  (1996).  These 
figures  include  assets  in  mutual  fimd  wrap 
programs,  also  called  mutual  fund  asset  allocation 
programs.  Unlike  traditionai  wrap  fee  programs, 
mutual  fund  wrap  programs  contemplate  that  a 
dieot’s  assets  are  located  only  among  specified 
mutual  funds.  Assets  in  mutual  fund  %vrap 
ptopams  represented  19%  of  total  assets  in  wrap 
fee  programs  at  year-end  1995.  Id.  at  7. 


may  hold  the  same  or  substantially  the 
same  securities  in  their  accounts.  In 
light  of  this  similarity  of  management, 
some  of  these  investment  advisory 
programs  may  meet  the  definition  of 
investment  company  under  the 
Investment  Company  Act.  and  may  be 
issuing  securities  for  purposes  of  the 
Securities  Act.’ 

In  1980,  the  Commission  sought  to 
address  certain  issues  presented  by 
investment  advisory  programs  by 
proposing  rule  3a-4  imder  the 
Investment  Company  Act,  which  would 
have  provided  a  safe  harbor  from  the 
definition  of  investment  company  for 
investment  advisory  programs  operating 
-  in  the  manner  described  in  the  ride.**’ 
Commenters  generally  opposed  the 
proposed  rule,  and  it  was  never 
adopted."  After  this  proposal,  however, 
the  dUimmission’s  Division  of 
Investment  Management  (“Division”) 
received  numerous  requests  for 
assurance  that  it  would  not  recommend 
enforcement  action  with  respect  to 
investment  advisory  programs  if  they 
operated  without  registering  imder  the 
Investment  Company  Act.  In  response  to 
these  requests,  the  staff  issued  a  series 
of  no-action  letters  describing 
investment  advisory  programs  that 
would  not  be  deemed  investment 
companies  for  purposes  of  the 
Investment  Company  Act.‘3  Many,  if  not 


*For  a  detailed  discuMton  of  why  an  investment 
advisory  program  nuy  meet  the  definition  of 
investment  company  and  may  be  deemed  to  be 
issuing  securities,  see  July  Release,  supra  note  5,  at 
Section  I.  See  also  In  the  Matter  of  Clarke  Lanzen 
Skalla  Investment  Firm,  Inc.,  Investment  Company 
Act  Release  No.  21140  (June  16, 1995);  SBC  v.  First 
National  Qty  Bank,  Litigation  Release  No.  4534 
(1969-1970  Transit  Binder]  Fed.  Sec.  L.  Rep. 

(OCH)  1  92,592  (Feb.  6, 1970). 

■0  Individualized  Investment  Management 
Services,  Investment  Company  Act  Release  No. 
11391  (OcL  10. 1980),  45  FR  69479  (OcL  21, 1960) 
(“1980  Release”).  The  1980  Release  also  stated  that 
the  Commission’s  Division  of  Corporation  Finance 
had  indicated  that  if  rule  3a-4  were  adopted,  that 
Divisitm  would  not  recommend  that  the 
Commission  take  enfiHcemenl  action  if  interests  in 
an  investment  advisory  program  operated  in 
accordance  with  the  propoe^  rule’s  requirements 
were  not  registered  under  the  Securities  Act.  Id.  at 
n.15. 

' '  See  July  Release,  supra  note  5.  at  n.20  and 
accompanying  text. 

'*See.  e.g.,  Benson  White  ft  Company  (pub.  avail. 
June  14. 1995);  Wall  Street  Preferred  Money 
Managers,  Inc.,  supra  note  2;  Rauscher  PieiM 
Refsnes,  Inc.,  supra  note  3;  Westfield  Consultants 
Group,  supra  note  3;  WestAmerican  Investment 
Company  (pub.  avail.  Nov.  26, 1991);  Rushmore 
Investmant  Advisers,  Ltd.  (pub.  avail.  Feb.  1, 1991); 
Qualivest  Capital  Management,  Inc.  (pub.  avaiL  July 
30, 1990);  United  Missouri  Bank  of  Kansas  Qty, 
n.a.,  supra  note  2;  Manning  ft  Napier  Advisors.  Inc. 
(pub.  avaiL  Apr.  24, 1990);  Jeffiies  ft  Company  (pub. 
avail.  June  16, 1989);  Strategic  Advisers.  Inc.,  supra 
note  2;  Scudder  Fund  Management  Service  (pub. 
avail.  Aug.  17, 1988);  Sheerson/ American  E;q>ress. 
Inc.  (pub.  avail.  July  13, 1983);  Paley  ft  Ganz,  Inc. 
(pid>.  avail.  Dec.  6, 1982). 


most,  of  the  programs  described  in  the 
no-action  letters  met  the  terms  specified 
in  the  proposed  rule. 

On  July  27, 1995,  the  Commission  . 
proposed  for  comment  a  revised  version 
of  rule  3a-4  (“revised  proposed  rule  3a- 
4”  or  “revised  proposed  rule,”  proposed 
for  comment  in  the  “July  Release”).** 
The  objective  of  the  revised  proposed 
rule  was  to  clarify  the  Commission’s 
views  regarding  the  status  of  investment 
advisory  programs  tmder  the  federal 
securities  laws  by  describing  certain 
basic  attributes  df  an  investment 
advisory  program  that  differ  from  those 
of  an  investment  company  that  is 
required  to  register  under  the 
Inve.stment  Company  Act.*'*  The  revised 
proposed  rule  was  b^ed  largely  on  the 
provisions  of  the  rule  as  originally 
proposed,  as  modified  and  explained  in 
the  subsequent  no-action  letters,  but 
also  requii^  the  creation  and 
maintenance  of  certain  documents  and 
records.  Like  the  original  proposal, 
revised  proposed  rule  3a-4  would  have 
provided  a  nonexclusive  safe  harbor 
from  the  definition  of  investment 
company  for  investment  advisory 
programs  that  are  organized  and 
operated  in  the  marmer  described  in  the 
rile.'*  . 

The  Commission  received  comments 
on  the  revised  proposed  rule  from  28 
commenters,  including  three  law  firms, 
eight  professional  and  trade 
associations,  and  17  financial  firms  (j.e., 
iHokers,  banks,  investment  advisers  and 
others).'*  Ck>mmenters  generally 
expressed  support  for  the  (Commission’s 
goal  of  providing  a  nonexclusive  safe 
harbor  from  the  definition  of  investment 
company  for  certain  investment 
advisory  programs.  A  number  of 
commenters,  however,  raised  concerns 
about  particular  aspects  of  the  rule. 
Many  of  these  comments  are  discussed 
in  more  detail  below.''^ 

n.  Discussion 

The  (Commission  is  adopting  rule  3a- 
4  under  the  Investment  Company  Act 
Like  the  proposed  and  revised  proposed 
rules,  rule  3a-4  provides  a  nonexclusive 
safe  harbor  from  the  definition  of 
investment  company  for  investment 
advisory  programs  that  are  organized 


'^July  Release,  supra  note  5. 

July  Release,  supra  note  5,  at  Secticm  I. 

'^Tbe  Note  to  the  rerised  propoaed  rule  stated 
that  interests  in  investment  advisory  programs 
organized  and  operated  in  compliance  with  the  rule 
would  not  he  required  to  be  registered  under  the 
Securities  Act.  See  July  Release,  supra  note  5,  at 
n.26  and  accompanying  text;  Note  to  revised 
propoaed  rule  3a-4. 

■SThe  comment  letters  and  a  summary  of  the 
comments  prepared  by  the  Corrunission  staff  are 
included  in  File  No.  57-24-95. 

See  infra  Section  ILE. 
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and  operated  in  the  manner  described  in 
the  rule.  The  rule’s  provisions  haye  the 
effect  of  ensuring  that  clients  in  a 
program  relying  on  the  rule  receive 
individualized  treatment,  including  the 
opportunity  to  place  investment 
restrictions  on  the  management  of  their 
accounts  and  the  right  to  receive 
disclosure  documents  in  connection 
with  securities  held  in  their  accounts. 
Moreover,  if  an  advisory  program  were 
operated  by  an  investment  adviser 
registered  under  the  Advisers  Act, 
clients  of  the  program  would  receive  the 
protections  of  that  Act.  The  safe  harbor 
thus  is  designed  to  provide  an 
exemption  for  certain  investment 
advisory  programs  without  undermining 
the  protection  of  investors  who 
participate  in  those  programs. 

A.  Preliminary  Matters 

Several  conunenters  supporting  the 
goals  underlying  rule  3a— 4  asked  the 
Commission  to  clarify  the  scope  of  the 
rule.  Two  conunenters,  for  example, 
asked  the  Commission  to  clcuify  that 
investment  advisory  programs  that 
contemplate  advisers  not  having 
investment  discretion  over  their  clients’ 
assets  generally  do  not  need  the  safe 
harbor  to  avoid  investment  company 
status.  The  Commission  notes  that  rule 
3a-4  is  intended  to  provide  a  safe 
harbor  for  discretionary  investment 
advisory  programs.  A  nondiscretionary 
program  [i.e.,  one  in  which  the  investor 
has  the  authority  to  accept  or  reject  each 
recommendation  to  purchase  or  sell  a 
security  made  by  the  portfolio  manager, 
and  exercises  judgment  with  respect  to 
such  recommendations),  generally  will 
not  meet  the  deffnition  of  investment 
comptmy  imder  the  Investment 
Company  Act  or  issue  securities  that  are 
required  to  be  registered  under  Section 
5  of  the  Securities  Act,  regardless  of 
whether  the  program  is  operated  in 
accordance  with  the  provisions  of  rule 
3a-4.'* 

One  commenter  asked  the 
Commission  to  clarify  that  a  program’s 
failure  to  operate  in  a  manner  consistent 
with  every  provision  of  the  rule  would 
not  preclude  the  program  from  relying 
on  the  safe  harbor.  The  rule  sets  forth 
circumstances  under  which  an 
investment  advisory  program  will  not  be 
considered  an  investment  company,  and 
a  program  that  is  not  organized  and 
operated  in  accordance  with  the  rule’s 
provisions  cannot  rely  on  the  safe 
harbor.  The  safe  harbor  provided  by  the 


'■Whether  a  program  ia  nondiacretionary  ia 
inherently  a  factual  determination.  A  program 
deaignated  as  “nondiacretionary”  in  whi^  the 
client  follows  each  and  every  recommendation  of 
the  adviser  may  raise  a  question  whether  the 
program  in  fact  is  nondiscretionary." 


rule,  however,  is  designed  to  be 
nonexclusive.  Failure  to  operate  in  the 
manner  described  in  rule  3a-4  does  not 
necessarily  indicate  that  a  program  is  an 
investment  company.  Whether  a 
program  that  operates  outside  of  rule 
3a-4  is  an  investment  company  is  a 
factual  determination  and  depends  on 
whether  the  program  is  an  issuer  of 
securities  under  the  Investment 
Company  Act  and  the  Secririties  Act.*^ 

Conunenters  suggested  that,  rather 
than  addressing  the  status  of  investment 
advisory  prognuns  under  the  Securities 
Act  in  a  note  to  rule  3a— 4,  the  rule  itself 
should  provide  that  interests  in  the 
programs  do  not  constitute  “securities” 
within  the  meaning  of  the  Securities 
Act.^  While  the  Commission  has  not 
revised  the  rule  in  this  regard,  it  has 
revised  the  Note  so  that  it  does  not 
imply  that  investment  advisory 
programs  organized  and  operated  in 
accordance  with  the  rule  may  result  in 
the  issuance  of  securities  under  the 
Securities  Act.*' 

The  Commission  noted  in  the  July 
Release  that  the  adoption  of  rule  3a— 4 
would  not  affect  the  status  of  no-action 
letters  previously  issued  by  the  Division 
with  respect  to  investment  advisory 
programs.  Therefore,  investment 
advisory  programs  operated  in  a  maimer 
consistent  with  those  letters  would 
continue  not  to  be  required  to  register 
imder  the  Investment  Company  Act,  and 
interests  in  the  programs  would  not  be 
required  to  be  registered  as  securities 
under  the  Securities  Act.  The 
Commission  also  stated  in  the  July 
Release  that  the  Division,  as  a  general 


■’In  the  July  Releare,  the  Comminion  noted  that 
an  investment  advisory  program  could  be 
considered  to  be  an  issuer  because  the  client 
accounts  in  the  program,  taken  together,  could  be 
considered  to  be  an  organized  group  of  persons.  See 
July  Release,  supra  note  5,  at  nn.ll-lS  and 
accompanying  text;  see  also  Advisory  Committee 
on  Investment  Management  Services  for  individual 
Investors:  Small  Accoqnt  Investment  Management 
Services  at  23  ()an.  1973).  (“An  investment  service 
which  is  operated  on  a  discretionary  basis  and  does 
not  afford  investors  individual  attention  would 
appear  to  be  offering  an  investment  contract  or 
security,  if  substantially  the  same  investment 
advice  is  given  to  all  clients  or  to  discernible  groups 
of  clients.  *  *  *”) 

■"In  letters  issued  by  the  Division  of  Investment 
Management  granting  no-action  assurances  to 
investment  advisory  programs,  the  Division  of 
Corporation  Finance  also  gave  assurances  that  it 
would  not  recommend  enforcement  action  to  the 
Commission  if  the  requestor  relied  on  an  opinion 
of  counsel  stating  that  interests  in  the  investment 
advisory  program  were  not  “securities”  within  the 
meaning  of  the  Securities  Act.  See,  e.g.,  Morgan 
Keegan  ft  Company,  Inc.,  supra  note  12;  Westfield 
Crmsultants  Group,  supra  note  3;  Rauscher  Pierce 
Refsnes.  Inc.,  supra  note  3. 

The  Note  to  rule  3a-4  states,  in  part,  that  thme 
is  no  registradon  requirement  under  section  5  of  the 
Securities  Act  with  respect  to  programs  that  are 
organized  and  operated  in  the  manner  described  in 
the  rule. 


matter,  would  not  consider  requests  for 
no-action  or  exemptive  relief  with 
respect  to  programs  that  do  not  rely  on 
the  rule.22  in  making  this  statement,  the 
Commission  sought  to  indicate  that  in 
the  future,  the  st^  ordinarily  will  not 
respond  to  no-action  requests  or  support 
applications  for  exemptive  relief 
regarding  investment  advisory  programs 
that  are  similar  to  those  programs  that 
have  been  the  subject  of  the  no-action 
letters  issued  by  the  Division,  but  that 
are  not  operated  in  accordance  with  all 
the  provisions  of  rule  3a-4.  The  staff, 
however,  will  in  the  future  consider 
requests  raising  interpretive  issues 
under  rule  3a-4,  and  will  continue  to 
entertain  no-action  requests  with 
respect  to  programs  that  raise  unique  or 
novel  issues,23 

B.  Definitions 
1.  The  Sponsor 

A  number  of  the  terms  of  the  revised  ' 
proposed  rule  provided  that  the 
“sponsor”  of  a  program  or  another 
person  designated  by  the  sponsor  must 
perfonn  the  duties  and  responsibilities 
set  forth  in  the  rule.  Under  paragraph  (b) 
of  revised  proposed  rule  3a-4, 

“sponsor”  would  have  been  defined  as 
any  i>erson  who  receives  compensation 
for  sponsoring,  organizing  or 
administering  the  program,  or  for 
selecting,  or  providing  advice  to  clients 
regarding  the  selection  of,  persons 
responsible  for  managing  the  client’s 
account  in  the  program.  Revised 
proposed  rule  3a— 4  would  have 
provided  that,  if  a  program  had  more 
than  one  sponsor,  one  person  would 
need  to  be  designated  as  the  principal 
sponsor,  and  that  person  would  be 
responsible  for  carrying  out  the 
sponsor’s  duties  and  responsibilities 
imder  the  rule.^^  The  July  Release  noted 
that  this  definition  and  approach  was 
the  same  as  that  used  in  paragraph  (f)  of 
rule  204-3  under  the  Advisers  Act, 
which  sets  forth  a  separate  brochure 
requirement  for  sponsors  of  wrap  fee 

programs.23 


■■July  Release,  supra  note  5,  at  n.27. 

■■The  staff  previously  has  indicated  that  it  will 
no  longer  entertain  requests  for  no-action  relief 
regarding  investment  advisory  programs  unless  they 
present  novel  or  unusual  issues.  See,  e.g..  Wall 
Street  Preferred  Money  Managers,  Inc.,  supra  note 
2. 

■*|uly  Release,  supra  note  5,  at  Section  n.A.1. 

■■The  sponsor  of  an  investment  advisory  program 
usually  is  an  investment  adviser  under  Section 
202(aMll)  of  the  Advisers  Act,  and  may  be  required 
to  register  under  the  Act.  See  July  Release,  supra 
note  5,  at  nn.5-8  and  accompanying  text  and  note 
6  of  this  Release.  Nonetheless,  t^  rule  is  availtdile 
to  any  investment  advisory  program,  regardless  of 
whether  the  sponsor  is  excepted  fiom  the  definition 
of  investaoentedvisar  (e.g.,  a  bank),  or  is  required 
to  be  registered  under  the  Act 
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Some  commenters  were  critical  of  the 
broad  scope  of  the  proposed  definition 
of  sponsor,  noting  that  a  program  could 
have  multiple  sponsors  under  the 
definition,  and  asserting  that  the 
existence  of  multiple  sponsors  would 
serve  no  piupose  in  assuring  that  clients 
in  a  program  receive  individualized 
management  services  or  that  the 
program  operates  in  die  manner 
specified  in  the  rule.  One  commenter 
suggested  that  the  definition  should  be 
modified  to  reach  only  the  manager  that 
sponscHS  the  program  and  participates 
in  the  management  of  the  client’s 
investment  portfolio  (or  selects  another 
person  designated  to  perform  such 
management  services).  The  Commission 
notes  that  the  structure  of  programs  may 
vary  widely,  and  that  the  broad 
definition  of  the  term  sponsor  is 
intended  to  anticipate  such  variations 
and  to  provide  persons  involved  in  a 
program  with  the  flexibility  to  designate 
the  person  in  the  best  position  to  fulfill 
the  rule’s  provisions.  The  Commission 
thus  has  determined  to  adopt  the 
definition  as  proposed  in  o^er  to 
preserve  this  flexibility.^ 

2.  Investment  Advisory  Program 

The  safe  harbor  described  in  revised 
proposed  rule  3a-4  would  have  been 
available  to  a  “program  imder  which 
investment  advisory  services  are 
provided  to  clients.”  The  revised 
proposed  rule,  however,  did  not 
specifically  define  the  term  “program.” 
Certain  commenters  requested  that  the 
Commission  provide  further  guidance  as 
to  what  constitutes  a  program.  The 
Commission  notes  that  the  use  of  the 
term  “program”  in  the  rule  is  intended 
to  describe  the  types  of  advisory 
services  that  potentially  could  be 
subject  to  the  Investment  Company  Act 
and  the  Securities  Act  The  Commission 
does  not  believe  that  it  is  necessary  or 
advisable  to  include  a  definition  of 
program  in  the  rule,  because  such  a 
definition  could  result  inadvertently  in 
the  exclusion  fium  the  scope  of  the  rule 
of  an  entity  that  otherwise  would  be 
entitled  to  rely  on  it 

C.  Provisions  Designed  To  Ensure  That 
Each  Client  Receives  Individualized 
Treatment 

Revised  proposed  rule  3a-4  contained 
four  provisions  relating  to  the 
individualized  treatment  received  by 
clients  in  investment  advisory  programs 
covered  by  the  rule.  The  July  Release 
stated  that  these  provisions  were  based 
on  the  terms  of  rule  3a— 4  as  originally 
proposed,  as  those  provisions  were 


MParagiaph  (b)  of  rule  3*-4,  at  adopted. 


applied  in  the  no-action  letters.^^  The 
rule  as  adopted  includes  these  four 
provisions,  with  certain  modifications 
discussed  below. 

1.  Individualized  Management  of  Client 
Accotmts 

Paragraph  (a)(1)  of  the  revised 
proposed  rule  provided  that  a  client’s 
account  must  be  managed  on  the  basis 
of  the  client’s  financial  situation, 
investment  objectives  and  instructions. 
The  July  Release  noted  that  this 
provision  was  designed  to  delineate  a 
key  difference  between  clients  of 
investment  advisers  and  investors  in 
investment  companies.  A.  client  of  an 
investment  adviser  typically  is  provided 
with  individualized  advice  that  is  bfised 
on  the  client’s  financial  situation  and 
investment  objectives.  In  contrast,  the 
investment  adviser  of  an  investment 
company  need  not  consider  the 
individual  needs  of  the  company’s 
shareholders  when  making  investment 
decisions,  and  thus  has  no  obligation  to 
ensfire  that  each  security  purchased  for 
the  company’s  portfolio  is  an 
appropriate  investment  for  each 
sh^holder.28  The  Conunisskm  is 
adopting  paragraph  (a)(1)  without 
substantive  modification.^ 

In  the  July  Release,  the  Commission 
noted  that  clients  of  an  investment 
advisory  program  with  similar 
investment  objectives  may  hold 
substantially  the  same  securities  in  their 
accoimts  in  accordance  with  a  portfolio 
managn’’s  model,  and  that  this  does  not 
neceraarily  indicate  that  clients  in  the 
program  have  not  received 
individualized  treatment  for  purposes  of 
the  rule.^  The  Commission  is 
reaffirming  this  position  in  connection 
%vith  the  adopted  rule.’* 


”July  ReleMe,  supra  note  5.  at  Section  □.A.2. 

"July  Releaae,  supra  note  S,  at  Section  n.A.2.i. 

"  Aa  noted  d>ove,  paragraph  (a)(1)  of  the  revised 
proposed  rule  provided  that  a  client’s  account  must 
be  managed  on  the  basis  of  the  client’s  financial 
situation,  investment  objectives  and  instructions 
(emphasis  added).  Hie  Commission  has  determined 
that  individualized  treatment  does  not  require  that 
the  client  be  entitled  to  give  instructions  to  the 
adviser  with  respect  to  the  management  of  the 
account  other  than  those  reasonahle  restrictions 
referenced  in  paragraph  (aH3).  Therefore,  the 
Commission  has  clarified  the  rule  text  by  replacing 
the  word  ’’instructims”  with  the  word 
’’restrictions.’*  Nonetheless,  the  rule  contemplates 
that  a  client’s  investment  objective  will  be 
formulated  with  appropriate  input  fiom  the  client 
regarding  the  client’s  fiiumcial  goals  and  risk 
toleraitce. 

"July  Release,  supra  note  5,  at  n.34  and 
accompanying  text 

As  indicated  in  the  July  Release,  this  position 
is  consistent  with  no-ection  letters  issued 
concerning  programs  that  allocate  client  assets  in 
accordance  with  computerized  investment  models. 
July  Releaae,  supra  note  5,  at  n.34  and 
accompanjring  text;  see,  e.g.,  Qualivest  Capital 
Management  Ii>c.,  supra  note  12  (sponsor  proposed 


The  Ckimmission  also  stated  in  the 
July  Release  that  it  would  not  be 
necessary  imder  the  rule  for  a  portfolio 
manager  to  make  separate 
determinations  regarding  the 
appropriateness  of  each  transaction  for 
each  dient  prior  to  effecting  the 
transaction.  One  commenter  supporting 
the  Commission’s  position  with  respect 
to  model  portfolios  nonetheless  urged 
the  Ckimmission  to  require  the  sponsor 
or  program  manager  specifically  to 
evduate  the  suitability  of  each 
transaction  for  each  client.  This 
commenter  maintained  that,  without 
such  individualized  determinations, 
clients  of  ah  investment  advisory 
program  would  not  receive 
individualized  advice. 

Investment  advisers  under  the 
Advisers  Act  owe  their  clients  the  duty 
to  provide  only  suitable  investment 
advice,  whether  or  not  the  advice  is 
provided  to  clients  through  an 
investment  advisory  program. *^0 
fulfill  this  suitahility  obligation,  an 
investment  advisw  must  make  a 
reasonable  determination  that  the 
investment  advice  provided  is  suitable 
for  the  client  based  cm  the  climit’s 
financial  situation  and  investment 
objectives.  The  adviser’s  use  of  a  model 
to  manage  client  accounts  would  not 
alter  this  obligation  in  any  way. 

2.  Initial  and  Ongoing  Client  Contact 

Paragraph  (aH2)  of  revised  proposed 
rule  3a-4  reflects  the  view  that 
providing  individualized  investment 
advice  contemplates  an  adviser  having 
sufficient  contact  with  a  client  to  elicit 
the  information  necessary  to  provide  the 
advice.  In  particular,  under  paragraph 
(a)(2),  a  program  relying  on  the  rule 
must  provide  that  the  sponsor  or  a, 
person  designated  by  the  sponsor 
(“designated  person”)  contact  and 
solicit  information  from  the  client.  Sucdi 
a  program  also  must  provide  for  the 
sponsor  and  the  portfolio  manager  to  be 
reasonably  available  to  consult  with  the 
client  concerning  the  management  of 
the  client’s  account. 

Under  paragraph  (a)(2)  of  the  revised 
proposed  rule,  an  advisory  program 
intended  to  qualify  for  the  ^e  harbor 


to  use  computerized  investmmt  alkx»tion  model  to 
allocate  client  assets  among  money  managers). 

"  See  Suitability  of  investment  Advice  Provided 
by  Investment  Advisers;  Custodial  Account 
Statements  for  Certain  Advisory  Clients,  Investment 
Advisers  Act  Release  No.  1406  (Mar.  16, 1994),  59 
FR 13464  (Mar.  22, 1994)  at  nn.2-5  and 
accompanying  text  (“Investment  advisers  are 
fiduciaries  who  owe  their  clients  a  series  of  duties, 
one  of  which  is  the  duty  to  provide  only  suitable 
investment  advice.  ’This  duty  is  enforceri>le  under 
the  antifiaud  provisions  of  the  Advisers  Act.  section 
206,  and  the  Commission  has  sanctioned  advisers 
for  violating  this  duty.”). 
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set  out  in  the  rule  would  have  needed 
to  require  that  the  sponsor  or  a 
designated  person:  (1)  obtain 
information  horn  the  client  concerning 
the  client’s  financial  situation  and 
investment  objectives  (including  any 
restrictions  that  the  client  may  wish  to 
impose  regarding  the  management  of  the 
accoimt)  at  the  time  the  client  opens  the 
account;  (2)  contact  the  client  at  least 
annually  to  determine  whether  there 
have  been  any  changes  in  the  client’s 
financial  situation  or  investment 
objectives,  or  whether  the  client  wishes 
to  impose  any  reasonable  restrictions  on 
the  management  of  the  account  or 
modify  an  existing  restriction  in  a 
reasonable  manner;  and  (3)  notify  the 
client  in  writing  at  least  quarterly  that 
the  sponsor  or  designated  person  should 
be  contacted  if  there  have  been  any 
changes  in  the  client’s  financial 
situation  or  investment  objectives,  or  if 
the  client  wishes  to  impose  or  modify 
any  restrictions  on  the  management  of 
the  account.  The  Commission  is 
adopting  these  three  provisions  as 
proposed,  with  minor  modifications  to 
clarifv  their  meaning.^ 

In  tlie  July  Release,  the  Commission 
noted  that  the  provision  regarding 
annual  client  contact  was  designed  to 
ensure  that  sponsors  have  current 
information  about  clients  in  the 
program,  which,  in  the  Commission’s 
view,  is  critical  to  the  provision  of 
individually  tailored  advice. Like  the 
revised  proposed  rule,  the  rule  as 
adopted  does  not  dictate  the  manner  in 
which  a  sponsor  contacts  its  clients 
annually.^  Contact  can  be  made,  for 

A  sponsor  or  designated  person  seeking  to  reiy 
on  the  rule  as  adopted  could  obtain  this  information 
through  interviews  (either  in  person  or  by 
telephone)  and/or  through  questionnaires  that 
clients  must  complete  and  return  prior  to  the 
opening  of  the  account.  This  position  is  consistent 
with  no-action  letters  previously  issued  by  the  staff. 
See,  e.g.,  Rauscher  Pierce  Refsnes,  Inc.,  supra  note 
3  (prospective  client  will  be  interviewed  over  the 
telephone);  Manning  k  Napier  Advisors,  Inc.,  supra 
note  12  (prospective  client  initially  submits  written 
questionnaire  and  later  is  interviewed  by 
telephone). 

^Paragraphs  (a)(2)(i),  (a)(2)(ii)  and  (a)(2)(iii)  of 
rule  3a— 4,  as  adopted. 

>^)uly  Release,  supra  note  S,  at  Section  II.A.2.ii. 

3*  Paragraph  (a)(2)(ii)  of  rule  3a— 4,  as  adopted. 
One  commenter  asked  whether  the  rule  permits  a 
sponsor  or  designated  person  to  contact  a  client  by 
electronic  mail.  Under  appropriate  circumstances, 
an  electronic  mail  message  requesting  information 
from  clients  in  the  program  would  constitute 
annual  client  contact  within  the  meaning  of  rule 
3a-4.  See  Use  of  Electronic  Media  by  Broker- 
Dealers,  Transfer  Agents,  and  Investment  Advisers 
for  Delivery  of  Information;  Additional  Examples 
under  the  Securities  Act  of  1933,  Securities 
Exchange  Act  of  1934,  and  Investment  Company 
Act  of  1940,  Securities  Exchange  Act  Release  No. 
37182  (May  9;  1996),  61  FR  24644  (May  15, 1996) 
(interpretive  release  in  which  the  Commission, 
among  Other  things,  provided  general  guidance  to 
investment  advisers  that  contamplste  using 


example,  in  person,  by  telephone,  or  by 
letter  or  electronic  mail  that  includes  a 
questionnaire  requesting  the  client  to 
provide  or  update  relevant 
information.^^ 

The  rule,  as  adopted,  provides  that 
the  sponsor  or  a  designated  person 
seeking  to  rely  on  the  rule  must  notify 
the  client  in  writing  at  least  quarterly 
that  the  sponsor  or  designated  person 
should  be  contacted  if  there  have  been 
any  changes  in  the  client’s  financial 
situation  or  investment  objectives,  or  if 
the  client  wishes  to  impose  or  modify 
restrictions  concerning  the  management 
of  the  account.^  This  provision 
contemplates  only  that  notice  will  be 
given  to  an  investor,  while  the  annual 
contact  provision  described  above 
contemplates  that  the  sponsor  (or  the 
designated  person)  will  actively  attempt 
to  contact  the  client  to  obtain 
information  in  order  to  be  covered  by 
the  rule.” 

In  the  July  Release,  the  Commission 
noted  that,  if  the  sponsor  did  not 
provide  the  portfolio  manager  with 
information  obtained  finm  the  client, 
the  manager  might  be  unable  to  manage 
the  client’s  account  on  the  basis  of  the 
client’s  financial  situation  and 
investment  objectives  and  in  accordance 
with  any  reasonable  restrictions 
imposed  by  the  client.  The  Commission 
requested  comment  whether  the  rule 
should  state  explicitly  that  the  sponsor 
or  designated  person  must  convey  to  the 
portfolio  manager  the  information 
obtained  hum  the  client.^  Some 
commenters  stated  that  the  rule  should 
contain  an  explicit  provision  to  that 
effect,  while  others  suggested  that  such 
a  provision  was  unnecessary.  It  would 
appear  unlikely  that  the  provision  of 
paragraph  (a)(1)  providing  that  the 
account  be  managed  based  on  the 
client’s  financial  situation  and 
investment  objectives  and  in  accordance 

electronic  media  to  fulfill  their  disclosure 
obligations  under  the  Advisers  Act). 

^This  provision  of  the  rule  contemplates  a 
reasonable  attempt  by  the  sponsor  or  designated 
person  to  reach  and  obtain  information  horn  the 
client.  A  sponsor  or  designated  person  that  is 
imable  to  obtain  information  from  a  client  after 
pursuing  all  reasonable  means  to  contact  the  client 
would  not  be  precluded  bom  relying  on  the  safe 
harbor. 

M  Paragraph  (aH2)(iii)  of  rule  3a-4,  as  adopted. 
This  notice  could  be  included  as  part  of  or  with 
another  mailing  sent  to  the  client.  For  example,  the 
notification  could  be  included  as  part  of  the 
quarterly  accoimt  statement  described  in  paragraph 
(a)(4)  of  the  rule.  For  a  discussion  of  the  provisions 
of  rule  3a-4  stating  that  quarterly  account 
statements  must  be  sent  to  investment  advisory 
clients,  see  infra  Section  n.C4. 

^For  this  reason,  the  Ckunmission  disagrees  with 
those  commenlMS  who  asserted  that  the  annual 
contact  and  quarterly  notification  provisions  are 
duplicative.'  /•. 

4a  July  Release,  supra  note  5,  at  Section  U.A.2.ii. 


with  reasonable  restrictions  imposed  by 
the  client  could  be  satisfied  if  the 
sponsor  failed  to  transmit  the  client’s 
financial  information  to  the  portfolio 
manager.  The  Commission  therefore  has 
determined  not  to  include  in  rule  3a-4 
an  explicit  requirement  that  the 
information  must  be  provided  to  the 
portfolio  manager. 

Paragraph  (a)(2)  of  the  revised 
proposed  rule  would  have  provided  that 
the  sponsor  and  persons  authorized  to 
make  investment  decisions  for  the 
client’s  account  be  reasonably  available 
to  consult  with  the  client  concerning  the 
management  of  the  account.  In  the  July 
Release,  the  Commission  indicated  that 
this  provision  contemplated  a  client’s 
having  reasonable  access  to  the  sponsor 
and  the  portfolio  manager  to  ask 
questions  or  to  seek  additional 
information  about  the  investment 
advisory  program  or  the  client’s 
account.^'  The  Commission  recognizes 
that  a  program’s  sponsor  may  serve  as 
the  primary  contact  for  clients  in  the 
program,  and  that  direct  client  contact 
with  the  portfolio  manager  may  not 
occur  until  after  the  sponsor  and  others 
have  attempted  to  address  the  client’s 
questions  or  concerns.  Nonetheless,  in 
the  Commission’s  view,  a  program 
seeking  to  rely  on  the  rule  must  provide 
a  proc^ure  by  which  each  client  has 
reasonable  access  to  personnel  of  the 
manager  who  are  knowledgeable  about 
the  management  of  the  client’s  account, 
as  necessary  to  respond  to  the  client’s 
inquiry.^2  Therefore,  the  Commission  is 
adopting  this  provision  of  the  revised 
proposed  rule  with  the  modification 
discussed  below. 

Several  commenters  suggested  that 
the  rule  should  permit  delegation  of  the 
client  consultation  responsibilities  to  an 
employee  of  the  advisory  firm  managing 
the  client’s  account  who  is 

*'/d. 

42  This  view  is  reflected  in  staff  no-action  letters. 
See,  e.g.,  Rauscher  Pierce  Refrnes,  Inc.,  supra  note 
3  (the  portfolio  manager,  when  necessary,  will  be 
available  to  discuss  more  complex  questions 
regarding  the  client’s  account);  Westfield 
Consultants  Group,  supra  note  3  (client  will  be 
furnished  the  name  and  direct  telephone  number  of 
manager,  who  will  be  reasonably  available  during 
business  hours).  In  one  no-action  request,  a 
representation  was  made  that  the  client  would  be 
able  to  contact  his  or  her  financial  planner  or  the 
portfolio  manager  to  obtain  information  or 
assistance  during  normal  business  hours,  but  the 
client  might  be  charged  hourly  fees  whenever  the 
client  requested  that  certain  investment  officers  of 
the  portfolio  manager  answer  specific  questions 
regarding  investment  strategies  with  respect  to  the 
client’s  account.  Manning  k  Napier  Advisors,  Inc.. 
supra  note  12.  Rule  3a-4  does  not  preclude  a 
spotrsor  from  charging  reasonable  fees  for  this  or 
other  services.  However,  such  fees  must  be 
adequately  disclosed  to  the  client.  See  Item  7(f)  of 
Sch^ule  H  of  Form  ADV  (requiring  disclosure  of 
any  fees  in  addition  to  the  wrap  fee  that  a  client 
in  a  wrap  fee  program  may  pay). 
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knowledgeable  about  investment  and 
other  matters  relevant  to  the  account. 

The  rule  has  been  revised  to  state  that 
“the  sponsor  and  personnel  of  the 
manager  of  the  client’s  account  who  are 
knowledgeable  about  the  account  and 
its  management”  must  be  reasonably 
available  to  the  client  for  consultation.'*^ 
In  accordance  with  this  provision,  the 
contact  person  need  not  be  the 
individual  primarily  responsible  for 
managing  the  accoimt,  but  must  be 
sufficiently  knowledgeable  to  discuss 
and  explain  investment  decisions  that 
were  made. 

3.  Reasonable  Management  Restrictions 

The  Commission  stated  in  the  July 
Release  that  the  ability  of  a  client  in  an 
investment  advisory  program  to  place 
reasonable  restrictions  on  the 
management  of  his  or  her  account  is  a 
critical  factor  in  determining  whether 
individualized  treatment  is  provided 
under  the  program.**  Paragraph  (a)(3)  of 
the  revised  proposed  rvde,  therefore, 
would  have  provided  that  a  program 
relying  on  the  rule  must  include  a 
requirement  that  each  client  have  the 
ability  to  impose  reasonable  restrictions 
on  the  management  of  his  or  her 
account.  Such  restrictions  were 
described  to  include,  for  example, 
prohibitions  with  respect  to  the 
purchase  of  particular  securities  or 
types  of  securities.  This  provision  of  the 
rule  is  being  adopted  as  reproposed, 
except  that  language  has  b^n  added  to 
the  provision  to  clarify  that  a  program 
relying  on  rule  3a— 4  need  not  provide 
clients  with  the  right  to  direct  the 
manager  to  purchase  specific  securities 
or  types  of  securities.*^ 

Some  of  the  commenters  addressing 
this  aspect  of  the  proposal  asked  the 
Commission  to  provide  additional 
guidance  as  to  what  constitutes  a 
reasonable  management  restriction.  As 
noted  in  the  July  Release,  whether  a 
particular  restriction  would  be 
reasonable  depends  on  an  analysis  of 
the  relevant  &cts  and  circumstances.*^ 

In  general,  a  restriction  would  be 
unreasonable  if  it  is  clearly  inconsistent 
with  the  portfolio  manager’s  stated 
investment  strategy  or  philosophy  or  the 
client’s  stated  investment  objective,'*'  or 

'•3  Paragraph  (aM2Miv)  of  rule  3a-4.  as  adopted. 
'**)uly  Release,  supra  note  5.  at  Section  Il.A.2.iii. 

Paragraph  (aK3)  of  rule  3a-4,  as  adopted. 

^luly  Release,  supra  note  S.  at  Section  n.A.2.iii. 
*’  luly  Release,  supra  note  5,  at  Section  Il.A.2.iii. 
The  exdusion  of  in^vidual  stocks  or  stocks  from 
a  particular  country,  for  example,  would  appear  to 
be  a  reasonable  restriction  under  ordinary  facts  and 
circumstances.  A  general  restriction  on  the 
purchase  of  the  securities  of  foreign  issuers  may  be 
unreasonable,  however,  if  the  manager’s  investment 
strategy  is  to  invest  exclusively  or  primarily  in 
foreign  securities.  Under  those  circumstances,  it 


is  fundamentally  inconsistent  with  the 
nature  or  operation  of  the  program.** 
Other  factors  that  bear  on  whether  a 
particular  restriction  is  reasonable  are 
the  difficulty  in  complying  with  the 
restriction,*®  the  specificity  of  the 
restriction  and  the  number  of  other 
restrictions  imposed  by  the  client.^o  A 
restriction  would  not  be  imreasonable, 
however,  simply  because  it  placed 
administrative  burdens  on  the  manager, 
or  could  affect  the  performance  of  the 
accoimt. 

The  Commission  stated  in  the  July 
Release  that  if  the  sponsor  or  portfolio 
manager  of  a  program  concluded  that  a 
particular  restriction  sought  to  be 
imposed  by  a  client  was  unreasonable, 
the  client  should  be  notified  and  given 
an  opportunity  to  restate  the  restriction 
more  reasonably.  The  Commission  also 
noted  that  if  a  client  was  unaUe  or 
unwilling  to  modify  an  imreasonable 
restriction,  then  the  client  could  be 
removed  fiem  the  program  without 
jeopardizing  reliance  on  the  safe 
haibor.^*  The  Commission  is  also  of  the 
view  that  if  a  sponsor  or  portfolio 
manager  is  informed  in  advance  that  a 
client  wants  to  impose  a  restriction  the 
sponsor  or  portfolio  mzmager  deems 
unreasonable,  and  the  client  refuses  to 
modify  the  restriction,  then  the  sponsor 
or  portfolio  manager  may  refuse  to 

may  be  necessary  for  the  client  and  the  sponsor  to 
reassess  the  choice  of  manager  or  the  client’s 
investment  objective  or  strategy. 

^July  Relea.se,  supra  note  5,  at  Section  lI.A.2.iii. 
While  rule  3a— 4  generally  contemplates  that  clients 
in  mutual  fund  asset  allocation  programs  should 
have  the  ability  to  exclude  specific  funds  from  their 
accounts,  under  some  circumstances  a  restriction 
on  the  purchase  of  a  fund  included  in  the  program 
may  be  inconsistent  with  the  operation  of  the 
program.  This  could  be  the  case,  for  example,  when 
there  is  only  a  single  fund  with  a  specified 
investment  objective  available  in  the  program,  and 
that  fund  plays  a  necessary  role  in  the  overall 
investment  strategy  determined  to  be  appropriate 
for  the  client.  See  Benson  White  &  Company,  supra 
note  12  (program  under  which  client  assets  are 
allocated  among  four  mutual  funds  based  upon  the 
client’s  age  need  not  give  clients  the  opportunity  to 
place  restrictions  on  the  purchase  of  any  of  the 
funds). 

**ln  the  context  of  a  mutual  fund  asset  allocation 
program,  for  example,  compliance  with  restrictions 
based  on  the  securities  held  by  a  fund  in  which 
program  assets  are  invested  (i.e.,  a  restriction  that 
would  require  a  manager  to  monitor  the  fund’s 
portfolio  seciuities)  may  be  so  burdensome  as  to  be 
uiueasonable. 

3°The  restrictions  that  a  clieitt  seeks  to  impose  on 
his  or  her  account  could  be  unreasonable  when 
considered  in  the  aggregate,  even  though  each 
restriction  may  be  reasonable  when  considered 
separately,  or  if  the  client  alters  them  or  imposes 
new  restrictions  with  excessive  frequency. 
Paragraph  (aH2)(iii)  of  the  rule,  which  contemplates 
that  a  sponsor  notify  each  client  at  least  quarterly 
to  contact  the  sponsor  if  the  client  wishes  to  modify 
restrictions  concerning  the  nmnagement  of  the 
account,  is  not  intended  to  imply  that  it  necessarily 
would  be  reasonable  for  a  client  to  change  his  or 
her  investment  restrictions  on  a  quarterly  basis. 

3'  July  Release,  supra  note  5.  at  Section  n.A.2.iii. 


accept  the  client.  The  Commission, 
however,  does  not  agree  with  the 
suggestion  of  some  commenters  that  a 
sponsor  or  portfolio  manager  should  be 
permitted  to  refuse  to  accept  a  client 
without  giving  the  client  an  opportunity 
to  modify  or  withdraw  the  restriction. 

4.  Quarterly  Account  Statements 

Paragraph  (a)(4)  of  the  revised 
proposed  rule  stated  that  each  client  in 
a  program  covered  by  the  rule  must  be 
provided  quarterly  with  a  statement 
describing  all  activity  in  the  client’s 
account  during  the  preceding  quarter, 
including  alj  transactions  made  on 
behalf  of  the  account,  all  contributions 
and  withdrawals  made  by  the  client, 
and  all  fees  and  expenses  charged  to  the 
account.  The  statement  also  would  have 
included  the  value  of  the  account  at 
both  the  beginning  and  end  of  the 
quarter.  Some  commenters  asserted  that 
the  rule  should  not  specify  the  contents 
of  quarterly  statements.  The 
Commission  is  not  persuaded  by  this 
argument.  This  provision,  which  is 
consistent  with  several  no-action  letters 
that  had  specified  the  contents  of  the 
quarterly  reports, *2  reflects  the  view  that 
a  key  element  of  individualized 
advisory  services  is  an  individualized 
report  about  a  client’s  account.  The 
Commission  therefore  is  adopting  this 
provision  substantially  as  proposed, 
with  one  modification  clarifying  that 
statements  may  be  sent  more  often  than 
quarterly.53 

5.  Minimum  Account  Size 

The  revised  proposed  rule  would  not 
have  specified  a  minimum  size  for 
client  accounts  in  a  program.’*  While 
the  Commission  acknowledged  in  the 
July  Release  that  providing 
individualized  advice  to  a  large  number 
of  relatively  small  accounts  may  be  so 
costly  and  time-consuming  as  to  render 
individualized  treatment  impracticable, 
it  noted  that  the  provisions  of  the 
revised  proposed  rule  should  be 
sufficient  to  ensure  individualized 
treatment,  and  that  innovations  in 
computer  technology  may  allow 
portfolio  managers  to  render 
individualized  treatment  to  relatively 
small  accounts  on  a  cost-effective 

32  See  Westfreld  Consultants  Group,  supra  note  3 
(quarterly  statements  will  contain  a  review  and 
analysis  of  client  account);  Strategic  Advisers,  Inc., 
supra  note  2  (quarterly  statements  will  contain  a 
description  of  investments). 

33  Paragraph  (a)(4)  of  rule  3a-4.  as  adopted. 

34  The  Division  has  granted  no-action  relief  to 
investment  advisory  programs  with  varying 
minimum  account  sizes.  See,  e.g.,  Qualivest  Capital 
Management,  Inc.,  supra  note  12  ($5  million);  Wall 
Street  Preferred  Money  Managers,  Inc.,  supra  note 
2  ($100,000);  Strategic  Advisers,  Inc.,  supra  note  2 
($50,000). 
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basis.^^  Nonetheless,  the  Commission 
requested  comment  whether  the  rule 
should  include  a  provision  specifying  a 
minimum  account  size. 

Ail  but  one  of  the  commenters 
responding  to  the  request  for  comment 
opposed  the  inclusion  of  a  minimiun 
account  size  provision  in  rule  3a-4. 
These  commenters  asserted  that  the 
sponsor  and  the  portfolio  manager  are  in 
the  best  position  to  determine  the 
appropriate  minimum  account  size  for  a 
program  based  upon  the  nature  of  the 
program.  The  Commission  has 
concluded  that  a  particular  account  size 
is  not  a  necessary  element  to  ensure  that 
clients  are  provided  with  individualized 
investment  management  services.  The 
Commission  recognizes,  however,  that 
the  smaller  the  minimum  accoimt  size 
of  an  investment  advisory  program,  the 
more  likely  that  clients  would  not  have 
the  ability  to  demand  and  receive 
individualized  treatment  in  the 
program.  In  assessing  the  status  under 
the  Investment  Company  Act  of  a 
program  that  does  not  qualify  for  the 
safe  harbor  under  rule  3a-4,  therefore, 
the  Commission  will  consider  a 
relatively  large  minimum  account  size 
as  evidence  that  individualized 
treatment  is  being  provided  to  clients  of 
the  program. 

D.  Client  Retention  of  Ownership  of 
Securities 

Under  paragraph  (a)(5)  of  the  revised 
proposed  rule,  a  program  covered  by  the 
rule  would  have  been  characterized  by 
each  client  retaining  certain  specified 
indicia  of  ownership  of  all  securities 
and  funds  in  that  client’s  account.^  The 
Commission  stated  in  the  July  Release 
that  the  indicia  of  ownership  specified 
in  revised  proposed  rule  3a^  are  those 
that  provide  clients  with  the  ability  to 
act  as  owners  of  the  securities  in  their 
accoimts.” 

A  number  of  commenters  addressing 
this  aspect  of  the  revised  proposed  rule 
noted  circmnstances  in  which  the 


July  Release,  supra  note  5,  at  Section  U.A.2.V. 

^Rule  3a-4,  as  originally  proposed,  would  have 
provided  that  clients  maintain  to  the  extent 
reasonably  practicable  all  indicia  of  o«vnership  of 
the  funds  in  their  accounts,  and  specified  certain 
requisite  attributes  of  ownership.  1980  Release, 
supra  note  10;  paragraph  (c)  of  rule  3a-4  as 
originally  proposed. 

^  Like  the  revised  proposed  rule,  rule  3a-4  as 
adopted  does  not  provide  that  the  client  be  the 
record  owner  of  the  securities  held  in  its  account. 
The  Division  has  taken  the  position  that  an 
investment  advisory  program  would  not  be  deemed 
to  be  an  investment  company  solely  because 
securities  of  clients  participating  in  the  program  are 
held  in  nominee  or  street  name.  United  Missouri 
^ank  of  Kansas  Qty,  n.a.,  supra  note  2  (investment 
company  securities  held  in  nominee  name).  See, 
e.g..  Maiming  &  Napier  Advisors,  Inc.,  supra  note 
12  (non-investment  company  securities  held  in 
nominee  name). 


client’s  ability  to  exercise  ownership 
rights  over  securities  in  his  or  her 
account  could  be  restricted  for  reasons 
external  to  the  program.  One  commenter 
pointed  out,  for  example,  that  the  assets 
in  the  account  of  a  self-directed 
retirement  plan  may  be  subject  to 
restrictions  imposed  by  the  terms  of  the 
plan  or  by  federal  tax  law.**  These 
commenters  were  concerned  that  such 
restrictions  may  preclude  the  program 
from  relying  on  the  safe  harbor. 

Paragraph  (a)(5)  of  rule  3a-4 
contemplates  only  that  the  program 
does  not  impose  additional  restrictions 
or  limitations  on  client  ownership  of 
securities  held  in  program  accounts,  and 
that  a  client’s  participation  in  the 
program  will  not  alter  his  or  her  ability 
to  exercise  the  ownership  rights 
enumerated  in  the  rule.^  The  language 
of  the  rule  has  been  modified  to  clarify 
this  standard  .60 

1.  Ability  to  Withdraw  and  Pledge 
Sectuities 

The  revised  proposed  rule  would 
have  provided  that  clients  be  able  to 
withdraw  securities  or  cash  from  their 
accoimts.  In  addition,  revised  proposed 
rule  3a-4  also  would  have  specified  that 
clients  be  able  to  pledge  the  securities 
in  their  accounts.  The  July  Release 
stated  that  investment  advisory 
programs  relying  on  the  safe  harbor 
could  require  a  client  to  withdraw 
securities  from  his  or  her  account  before 
using  them  as  collateral.^* 

A  number  of  commenters  maintained 
that  the  retention  by  clients  of  the  right 
to  pledge  securities  should  be 
eliminated  from  the  final  rule.  One  of 


^This  commenter  suggested  that  providing  the 
right  to  pledge  securities  in  the  account  of  a 
retirement  plan  could  cause  the  plan  to  lose  its 
status  as  a  qualified  plan  under  the  Internal 
Revenue  Code.  In  general,  a  qualified  plan  must 
provide  that  benefits  under  the  plan  may  not  be 
anticipated,  assigned,  alienated,  or  subject  to 
attachment,  garnishment,  levy,  execution,  or  other 
legal  process.  See  Internal  Revenue  Code  (“IRC’) 
Section  401(aKl3)  (26  U.S.C  401(aMl3)];  Trees.  Reg. 
§  1.401(a)-13  (as  amended  by  T.O.  8219,  .*>3  FR 
31837  (Aug.  22, 1988)).  In  addition,  the  IRC 
imposes  an  additional  tax  of  10%  on  early 
distributions  horn  a  qualified  retirement  plan.  See 
IRC  Section  72(tKl)  (26  U.S.C.  72(t)(l)]. 

9*  Similarly,  paragraph  (aKS)  would  not  prohibit 
a  client  iiom  being  charged  reasonable  fees  for 
services  in  connection  with  the  ownership  of 
securities  held  in  the  program,  provided  such  fees 
could  be  charged  if  the  client  held  the  securities 
outside  the  program.  Of  course,  all  fees  must  be 
permissible  under  applicable  state  and  federal  law 
and  must  be  adequately  disclosed.  See  Item  7  of 
Schedule  H  of  Form  ADV. 

Paragraph  (aMS)  of  rule  3a-4,  as  adopted.  The 
rule’s  text  also  has  been  changed  to  clarify  that  the 
rule  provides  for  the  retention  of  only  the  rights  of 
ownership  specified  in  the  rule.  Of  course,  ndthing 
in  the  rule  is  intended  to  prevent  clients  from 
retaining  other  rights  of  ownmship,  if  permitted  by 
the  program. 

*■  July  Release,  supra  note  5,  at  Section  n-A-Si. 


these  commenters  asserted  that,  because 
clients  may  be  forced  to  withdraw  their 
securities  before  pledging  them,  the 
provision  of  the  revised  proposed  rule 
regarding  the  right  to  pl^ge  sectirities 
is  unnecessary  if  the  client  has  the  right 
to  withdraw  them.  The  Commission 
agrees,  and  has  modified  the  rule  text  to 
remove  this  provision.® 

2.  Right  to  Vote  Securities  and  Receive 
Certain  Documents  as  Securityholders 

The  revised  proposed  rule  would 
have  provided  that  the  client  have  the 
right  to  vote  the  securities  in  his  or  her 
accovmt  This  provision  would  have 
permitted  clients  to  delegate  the 
authority  to  vote  securities  to  another 
person,  such  as  the  piortfolio  manager  or 
other  fiduciary,  so  long  as  the  client 
retained  the  right  to  revoke  the 
delegation  at  any  time.  The  Commission 
indicated  that  the  right  to  vote  proxies 
implied  that  the  client  would  receive 
proxy  materials  in  sufficient  time  to 
permit  the  client  to  consider  how  to 
vote  and  to  submit  the  proxies.®  The 
Commission  is  clarifying  that,  if  a  client 
delegates  voting  rights  to  another 
person,  the  proxies,  proxy  materials, 
and,  if  applicable,  annual  reports,  need 
be  furnished  only  to  the  party  exercising 
the  delegated  voting  authority.® 


"The  Commission  regards  a  client's  ability  to 
pledge  securities  in  his  or  her  account  directly 
without  first  withdrawing  them  as  an  additional 
attribute  of  the  client’s  oivneiship  of  the  securities, 
while  the  absence  of  a  right  to  pledge  would  not 
cause  a  program  to  fell  outside  of  rule  3a-4.  a 
client’s  right  to  pledge  securities  may  be  relevant 
to  determining  whether  a  progiam  that  is  not 
relying  on  the  safe  harbor  would  be  considered  to 
be  an  investment  company. 

"July  Release,  supra  note  5,  at  Section  n.A.3.ii. 

**S^  infra  Section  II.D.3.  Rule  3a-4.  as  adopted, 
is  in  no  way  intended  to  indicate  the  instances 
under  whi(^  a  client’s  right  to  vote  proxies  may  be 
delegated  to  another  person.  Whether  the  right  can 
be  delegated  depends  on  applicable  state  and 
federal  law.  An  employee  benefit  plan  subject  to  the 
Employee  Retirement  Income  Security  Act  of  1974 
(“ERISA”),  for  example,  may  provide  that  the  plan’s 
named  fiduciary  may  delegate  asset  management, 
including  the  authority  to  vote  proxies,  to  an 
“investment  manager”  for  the  plan,  as  that  term  is 
defined  in  Section  3(38)  of  ERISA.  See,  e.g.. 

Sections  402-405  of  ERISA  (29  U.S.C  $$1102- 
1105);  Letter  from  Alan  D.  Lebowitz,  Deputy 
Assistant  Secretary  for  Program  Operations,  U.S. 
Department  of  Labor,  to  Robmt  A.G.  Monks. 
Institutional  Shareholder  Services,  Inc.  (Jan.  23, 
1990),  1990  ERISA  LEXIS  66.  Certain  provisions  of 
the  federal  securities  laws  also  contemplate  that 
clients  can  delegate  their  right  to  vote  proxies. 

Under  the  (Commission’s  proxy  rules,  the  term 
“beneficial  owner,”  the  person  who  must  receive 
proxy  materials,  include*  an  investment  adviser 
that  has  the  power  to  vote,  or  to  direct  the  voting 
of,  a  security  pursuant  to  an  agreement  with  the 
client.  See  Securities  Exchange  Ac:t  Rule  14b-2(a)(2) 
(17  CFR  $  240.14b-2|.  Rules  adopted  by  the  New 
York  Stoidi  Exchange  ("NYSE”),  the  National 
Association  of  Secnirities  Dealers,  Inc.  (“NASD”) 
and  the  American  Stock  Exchange,  Inc.  (“AMEX”) 
penhit  a  securityholder  to  designate  a  registered 

Ctetinued 
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Revised  proposed  rule  3a-4 
contemplated  that  the  client  (or  the 
client’s  agent)  would  be  provided  with 
documents  that  the  client  (or  {^ent) 
would  have  received  had  the  same 
securities  been  owned  by  the  client 
outside  the  program.  These  documents 
may  include  prospectuses,  periodic 
sht^holder  reports,  proxy  materials, 
and  any  other  information  and 
disclosure  required  by  applicable  laws 
or  regulations. 

Some  commenters  suggested  that 
clients  be  permitted  to  waive  receipt  of 
the  documents  generally  required  to  be 
provided  to  secvuityholders,  as  they 
could  have  waived  receipt  of  imm^iate 
confirmations  imder  the  revised 
proposed  rule.^  Rule  3a-4  does  not 
limit  a  client’s  right  to  waive  receipt  of 
these  documents.  Nor  does  rule  3a^ 
prohibit  a  client  firom  making  an 
informed  designation  of  anodier  person, 
including  a  financial  planner  or 
registered  broker-dealer,  to  receive  such 
documents  on  the  client’s  behalf.^ 
Whether  a  client  in  an  investment 
advisory  program  may  waive  receipt  of 
doctunents  or  designate  another  person 
to  receive  documents  depends  upon 
whether  the  client  would  have  bmn  able 
to  do  so  under  applicable  federal  or 
state  law  if  the  securities  were  owned 
directly. 

3.  Right  to  Receive  Trade  Confirmations 

The  revised  proposed  rule  contained 
a  provision  under  which  a  client  would 
have  the  right  to  receive  in  a  timely 
manner  confirmations  of  securities 
transactions  of  the  type  required  by  rule 
lOb-10  imder  the  S^iuities  Exchange 
Act  of  1934.*'^  Two  commenters  objected 
to  the  provision  of  the  rule  that  the 
confirmations  be  “of  the  type  required 
by  rule  lOb-10.’’  These  commenters 
asserted  that  this  provision  was 
burdensome,  particularly  with  respect 
to  banks  and  trust  companies  that  are 
not  subject  to  rule  lOb-10.  The 
Commission  has  decided  that  the 

investment  adviser  who  has  discretion  over  the 
management  of  the  client’s  account  to  receive  and 
vote  proxies  on  his  or  her  behalf.  See  NYSE  Guide, 
Rules  of  Board,  Rules  450, 451,  452  and  465:  NASD 
Conduct  Rules,  Rule  2260;  Rules  575,  576, 

577  and  585. 

See  infra  Section  n.D.3. 

«*(n  the  revised  proposed  rule,  the  paragraph 
regarding  receipt  of  documents  specifically  referred 
to  receipt  by  the  client's  agent.  Paragraph  (aK5Hiv) 
of  revis^  proposed  rule  3a-4;  July  Release,  supra 
note  5,  at  Section  ILA.3.iii.  In  cormection  with 
modifying  the  rule  text  to  effect  the  changes 
discuMed  above,  supra  Section  ILD,  the  reference 
to  the  client's  agent  has  been  deleted  as  a 
conforming  change.  These  changes  in  the  rule  tsjct 
are  not  intended  to  indicate  that  a  client  in  an 
investment  advisory  program  may  not  designate 
another  person  to  receive  documents  that  must  be 
provided  to  securityholders  by  law. 
«17CFR240.10b-10. 


confirmation  provision,  like  the  other 
indicia  of  ownership  specified  in  the 
rule,  should  apply  only  to  the  extent 
that  the  client  would  have  a  right  to 
receive  confirmations  firom  the  person 
executing  the  transaction  if  he  or  she 
traded  the  securities  through  that  person 
outside  the  program.  Therefore,  the 
Commission  has  revised  the  provision 
of  the  rule  addressing  confirmations  to 
delete  the  reference  to  rule  lOb-10.  As 
revised,  this  provision  would  state  that 
a  client  in  an  investment  advisory 
program  must  receive  confirmations  that 
the  person  executing  the  transaction  is 
required  to  send  under  the  laws 
regulating  that  person’s  activities.  This 
provision  of  the  rule  also  provides  that 
the  confirmations  must  include  the 
information  specified  by  the  applicable 
law  governing  such  content^ 

As  discussed  in  the  July  Release,  rule 
lOb-lO  permits  customers  of  registered 
broker-dealers  to  waive  receipt  of 
individual  confirmations  in  certain 
circumstances.^  A  client  in  an 
investment  advisory  program  whose 
transactions  are  executed  by  a  registered 
broker-dealer  effectively  has  the  option 
to  receive  either  individual 
confirmations  for  each  transaction  or 
periodic  statements,  delivered  no  less 
firequently  than  quarterly,  that  include 
the  information  required  by  rule  lOb-10 
with  respect  to  all  transactions  that 
occurred  within  the  period  covered  by 
the  statement.'^  Two  commenters 
suggested  that  the  Commission  clarify 
that  an  entity  that  is  not  required  to  be 
registered  with  the  Commission  as  a 
broker-dealer  could  rely  on  the  safe 
harbor  if  it  sent  quarterly  statements  to 
clients  who  waived  their  rights  to 
receive  individual  confirmations.  As 

«•  Paragraph  (a)(6)  of  rule  3a-4,  as  adopted.  Banks 
that  execute  securities  transactions  for  customers 
generally  are  subject  to  confirmation  requirements 
under  the  banking  laws.  See,  e.g.,  12  CFR  12.4-12.5 
(Office  of  the  Comptroller  of  the  Currency  (“OGC”) 
confirmation  requirements  for  national  banks).  The 
OCC  recently  proposed  amendments  to  these  rules 
that  would  make  their  confirmation  requirements 
more  closely  reflect  the  requirements  of  rule  10b- 
10.  OGC,  RKordkeeping  and  Confirmation 
Requirements  for  Securities  Transactions  (Dec.  7. 

1995) ,  60  FR  66517  (Dec.  22. 1995).  In  addiUon,  the 
Federal  Deposit  Insurance  Ccnpnration  (“FDIC”) 
recently  considered  when  and  how  to  amend  its 
regulations  governing  recordkeeping  and 
confirmation  requirements  for  securities 
transactions  by  state  nonmember  banks  (12  CFR 
part  344).  FDIC,  Recordkeeping  and  Confirmation 
Requirements  for  Securities  Transactions  (May  14, 

1996) ,  61  FR  26135  (May  24. 1996). 

*’)uly  Release,  supra  note  5,  at  n.60  and 

accompanying  text,  citing  Securities  Exchange  Act 
Release  No.  34962  (Nov.  10, 1994),  59  FR  59612 
(Nov.  17. 1994)  ("Exchange  Act  Release  34962”). 

'">  Although  a  client  may  waive  his  or  her  right  to 
receive  the  immediate  confirmation,  the  client  may 
not  waive  his  or  her  right  to  receive  the  periodic 
statement.  Exchange  Act  Release  34962.  supra  note 
68.  at  im.34-36  and  accompanying  text. 


discussed  above,  the  confirmation 
provision  in  rule  3a— 4  applies  only  to 
the  extent  that  the  client  would  have  a 
right  to  receive  confirmations  if  he  or 
she  traded  the  securities  outside  the 
program.  A  client’s  ability  to  waive 
receipt  of  confirmations  will  not  be 
altered  because  securities  are  held  in  a 
program  account.  Whether  a  client 
whose  transactions  are  not  executed  by 
a  registered  broker-dealer  may  waive 
receipt  of  confirmations  or  other 
transaction  notifications  must  be 
determined  by  reference  to  the  laws  that 
govern  the  relationship.'^' 

4.  Legal  Rights  as  Securityholders 

Revised  proposed  rule  3a-4  would 
have  provided  that  the  client  retain  the 
right  to  proceed  directly  against  an 
issuer  of  securities  in  a  client’s  account 
without  joining  any  other  person 
involved  in  the  program.  The  July 
Release  indicated  that  underlying  this 
provision  (which  was  based  on 
representations  made  in  several  no¬ 
action  letters)  was  the  view  that  a  key 
element  of  providing  individualized 
advisory  services  is  that  a  client  have 
the  same  rights  as  a  person  holding  the 
securities  outside  an  investment 
advisory  program. 

Clertain  commenters  suggested  that 
this  provision  of  the  revised  proposed 
rule  may  be  problematic  with  respect  to 
client  securities  that  are  held  in 
nominee  or  street  name,  or  by  a  trustee. 
These  commenters  stated  that  the 
nominee  or  trustee  might  be  considered 
an  indispensa'ule  party  in  any  action 
against  the  issuer,  and  that  nominal 
joinder  of  the  nominee  or  trustee  might 
be  required.  These  comments  have  l^n 
addressed  by  the  revision  discussed 
•  above  regarding  restrictions  on  the 
exercise  of  ownership  rights  that  are 

One  ronunenter  observed  that  a  person 
executing  transactions  on  behalf  of  a  client.^hose 
shares  are  held  in  nominee  name  may  not  know  the 
identity  of  the  client,  and  asked  the  ^mmission  to 
clarify  how  a  program  relying  on  the  safe  harbor 
could  comply  with  the  confirmation  provision  with 
respect  to  such  a  client.  In  the  case  of  transactions 
effected  by  a  registered  broker-dealer,  the  Division 
of  Market  Regulation  has  expressed  the  view  that 
a  good  faith  effort  should  be  made  in  these 
circumstances  to  obtain  the  information  necessary 
to  send  the  confirmation  required  by  rule  lOb-10 
directly  to  the  client.  If  these  efforts  are  not 
successful,  then  the  confirmation  should  be  sent,  in 
accordance  with  certain  procedures,  to  the  client’s 
custodian  or  a  fiduciary  authorized  to  manage  the 
account  See  Letter  from  Catherine  McGuire,  Chief 
Counsel,  Division  of  Market  Regulation,  U.S. 
Securities  and  Exchange  Commission,  to  George  P. 
Miller,  Vice  President  and  Associate  Genwal 
Ckiunsel,  Public  Securities  Association  (Sept.  29, 
1995). 

^  See,  e.g.,  Westfield  (Consultants  Group,  supra 
note  3;  Maqning  &  Napier  Advisors.  Inc.,  supra  note 
12;  Jeffries  ft  (Company,  supra  note  12;  Rausdier 
Pierce  Refsnes,  Inc.,  supra  note  3. 
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external  to  the  program.'^  Otherwise, 
the  Commission  is  adopting  this 
provision  as  proposed.''^ 

B.  Policies  and  Procedures  and  Form  N- 
3a4 

Paragraph  (aK6)  of  revised  proposed 
rule  3a-4  contemplated  the 
establishment  by  a  program’s  sponsor  of 
written  procedures  and  agreements 
governing  the  operation  of  the  program, 
and  the  maintenance  of  records  relating 
to  the  program.  Paragraph  (a)(6)  would 
have  provided  that  the  sponsor  must:  (1) 
Establish  and  effect  written  policies  ^md 
procedures  that  are  reasonably  designed 
to  ensure  that  each  of  the  provisions  of 
the  rule  are  implemented;  (2)  maintain 
and  preserve  all  vnritten  policies, 
procedures  and  certain  other  documents 
relating  to  the  program  for  specified 
periods  of  time;  (3)  enter  into  written 
agreements  with  other  persons  that  the 
sponsor  designates  to  retain  records 
pertaining  to  the  program;  and  (4) 
furnish  to  the  Commission  upon 
demand  copies  of  the  policies, 
procedures  and  other  documents 
created  pvirsuant  to  these  policies  and 
procedures.  Paragraph  (a)(7)  of  the 
revised  proposed  rule  would  have 
provided  that  the  sponsor  of  an 
investment  advisory  program  intending 
to  rely  on  the  safe  harbor  file  Form  N— 
3a4  with  the  Commission. 

In  the  July  Release,  the  Commission 
specifically  requested  comment  whether 
any  of  the  provisions  under  paragraph 
(a)(8)  of  the  rule  could  be  “eliminated, 
consolidated,  or  otherwise  made  less 
burdensome  without  compromising 
investor  protection.”  Most 
conunenters  addressing  this  aspect  of 
the  revised  proposed  rule  viewed  the 
provisions  as  unnecessary,  unduly 
burdensome,  irrelevant  to  determining 
whether  an  investment  advisory 
program  is  an  investment  company 
imder  the  Investment  Company  Act,  or 
as  an  improper  attempt  by  the 
Commission  to  regulate  entities — 
principcdly  banks — ^that  are  excepted 
hum  the  definition  of  investment 
adviser  under  the  Advisers  Act.  A  few 
conunenters  also  suggested  that 
provisions  setting  forth  written  policies 
and  procedures  would  discoiuage 
sponsors  from  relying  on  the  safe 
harbor.  For  similar  reasons,  most 
conunenters  also  opposed  any  filing 
provision  under  the  rule. 

Although  the  Commission  does  not 
agree  with  many  of  the  comments 
pertaining  to  the  proposed 
recordkeeping  and  other  operational 

73  See  supra  Section  n.D. 

74  Paragraph  (a)(5)(iv)  of  rule  3a-4,  as  adopted. 

73  July  Release,  supra  note  5,  at  Section  □.A.4. 


provisions,  the  Conunissiqn  has 
reevaluated  these  provisions  and 
determined  not  to  adopt  them  for  a 
numbra  of  reasons.  First,  the 
Commission  agrees  that  compliance 
with  these  types  of  formal  procedural 
provisions  generally  should  not  be 
determinative  of  an  entity’s  status  under 
the  Investment  Company  Act.  As  one 
commenter  noted,  none  of  the  other 
rules  under  the  Investment  Company 
Act  exempting  certain  entities  from 
investment  company  regulation  contain 
similar  jHrocedu^  provisions.'^^ 

Second,  with  respect  to  programs 
sponsored  by  registered  investment 
advisers,  the  recordkeeping 
requirements  under  the  Advisers  Act 
and  the  Commission’s  authority  to 
examine  registered  investment  advisers 
should  be  sufficient  to  enable  the 
Commission  to  detect  violations  of  the 
Investment  Company  Act.  Most,  if  not 
all,  of  the  records  that  would  have  been 
covered  by  the  revised  proposed  rule 
currently  are  required  to  be  maintained 
under  rule  204-2  under  the  Advisers 
Act^ 

With  respect  to  those  investment 
advisory  programs  sponsored  by  banks 
that  are  not  subject  to  the  Advisers  Act, 
the  Commission  staff  intends  to  consult 
and  work  closely  with  the  relevant 
banking  agencies  so  that  these  programs 
will  be  subject  to  oversight  designed  to 
determine  whether  the  programs  are 
being  operated  as  unregistered 
investment  companies.  Further,  to  the 
extent  these  programs  include  registered 
investment  companies  as  investment 
vehicles  for  their  clients,  or  that 
registered  investment  advisers  serve  as 
subadvisers  in  a  program  sponsored  by 
a  bank,  the  Commission  will  have 
access  to  certain  records  relating  to  the 
programs  through  its  authority  to 
examine  such  registered  entities. 

Despite  its  determination  not  to 
include  in  rule  3a-4  a  provision 
pertaining  to  written  policies  and 
procedvuBS,  the  Commission  continues 
to  believe  that  it  is  important  for  the 
sponsor  of  an  investment  advisory 

74  See  rule  3e-l  (certaia  prima  fade  invesbnent 
companies);  rule  3a-2  (transient  investment 
companies);  rule  3a-3  (certain  investment 
companies  owned  by  companies  that  are  not 
investment  companies);  rule  3a-5  (exemption  for 
subsidiaries  organized  to  finance  the  operations  of 
domestic  or  foreign  companies);  rule  3a-6  (foreign 
banks  and  foreign  insurance  companies);  and  rule 
3a-7  (issuers  of  asset-becked  securities). 

77  For  instance,  paragraph  (aX7)  of  rule  204-2  (17 
CFR  275.204-2(aM7))  generally  reqtiires  a  registered 
adviser  to  maintain  originals  of  all  %vritten 
communications  recei>^  and  copies  of  all  written 
communication  s«it  by  the  adviser  relating  to  the 
adviser’s  advice  or  recommendations.  Under 
section  204  of  the  Advisers  Act,  records  maintained 
under  rule  204-2  must  be  made  available  to 
Commission  examiners. 


program  to  monitor  the  program’s 
compliance  with  the  rule.  Erch  person 
relying  on  rule  3a— 4  is  responsible  for 
demonstrating  its  compliance  with  the 
rule’s  provisions.  A  sponsor  that 
establishes  and  implements  written 
policies  and  procedures  designed  to 
ensure  adherence  to  the  provisions  of 
rule  3a— 4  would  greatly  reduce  the 
chance  that  the  program  will  fail  to 
operate  in  the  maimer  specified  in  the 
rule.  Moreover,  the  implementation  of 
such  procedures  by  an  investment 
adviser  may  serve  to  protect  the  adviser 
in  certain  instances  ^m  liability  for 
violating,  or  aiding  and  abetting 
violations  of,  the  Investment  Company 
Act  and/or  the  Securities  Act,  or  ^ling 
to  supervise  a  person  under  the 
adviser’s  supervision  who  violates  those 
Acts.^  The  (Commission,  therefore, 
strongly  recommends  that  a  sponsor  of 
an  advisory  program  seeking  to  rely  on 
rule  3a-4  establish  and  implement 
written  policies  and  procedures,  and  a 
system  for  applying  such  procedures, 
that  are  reasonably  designed  to  ensure 
that  the  program  operates  in  the  manner 
contenmlat^  by  the  rule. 

The  Commission  also  believes  that  it 
would  be  advisable  for  a  person  seeking 
to  rely  on  rule  3a-4  to  maintain  the 
record  necessary  to  evidence 
compliance  with  the  rule,  even  if  the 
person  is  not  subject  to  rule  204-2 
imder  the  Advisers  Act  or  certain  of  the 
records  are  not  required  by  that  rule.  As 
noted  above,  a  person  seeking  to  rely  on 
rule  3a-4  must  be  able  to  establish 
compliance  with  each  of  the  rule’s 
provisions.  (Compliance  with  many  of 
these  provisions,  including  those 
relating  to  client  contact,  the  delivery  of 
documents  to  clients,  and  the 
opportunity  of  clients  to  place 
reasonable  restrictions  on  the 
management  of  their  accounts,  would  be 
difficult,  if  not  impossible,  to 
demonstrate  without  contemporaneous 
recordkeeping. 

F.  Investment  Advisers  Act  Issues 
Raised  by  Investment  Advisory 
Programs 

The  (Commission  noted  in  the  July 
Release  that  wrap  fee  and  other 
investment  advisory  programs  raise,  in 
addition  to  the  Investment  Company 

7*  Section  203(eX5)  of  the  Adviaers  Act  (15  U.S.(1 
80b-3(eX5)]  provides  that  no  person  will  be  deemed 
to  have  foiled  to  supervise  another  pwson  subject 
to  his  or  her  supervUion  if:  (1)  the  pmson  has 
established  procedures  that  would  reasonahly  be 
expected  to  prevent  or  detect  the  other  person’s 
violation,  and  a  system  for  appljring  su^ 
procedures;  and  (2)  the  supervisor  reasonahly 
discharged  his  or  her  duties  under  the  procedures 
and  system  and  did  not  have  reasonable  cause  to 
believe  that  such  procedures  were  not  being 
complied  with. 
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Act  issues  addressed  in  the  release,  a 
number  of  issues  under  the  Advisers 
Act.  The  Commission  requested 
comment  on  certain  of  these  issues  and 
indicated  the  possible  publication  of  an 
interpretive  release  that  would  address 
them.  The  Commission  received  few 
comments  in  response  to  this  request, 
and  the  comments  that  were  received 
suggested  that  investment  advisory 
programs  did  not  raise  unique  issues 
imder  the  Advisers  Act,  but  simply 
presented  issues  under  the  Act  in  a 
specihc  factual  context.  The 
Commission,  therefore,  has  decided  not 
to  publish  an  interpretive  release  at  this 
time.  The  staff  of  the  Division  will 
entertain  requests  for  no-action  or 
interpretive  guidance  with  respect  to  the 
application  of  the  Advisers  Act  in  the 
context  of  investment  advisory 
programs. 

m.  Cost/Bene6t  Analysis 

Rule  3a— 4  under  the  Investment 
Company  Act  provides  a  nonexclusive 
safe  harbor  horn  the  definition  of 
investment  company  for  investment 
advisory  programs.  Programs  that  are 
organized  and  operated  in  the  manner 
described  in  the  rule  are  not  required  to 
register  under  the  Investment  Company 
Act  or  to  comply  with  the  Act’s 
substantive  provisions.  The  rule  is 
intended  to  provide  guidance  to  persons 
operating  investment  advisory  programs 
regarding  the  status  of  these  programs 
under  the  Investment  Company  Act,  and 
help  to  ensure  that  such  programs  do 
not  operate  as  investment  companies 
without  clients  of  the  programs 
benefitting  hem  the  Act’s  protections. 

The  Commission  anticipates  that  the 
cost  of  compliance  with  rule  3a-4  will 
be  small.  In  addition,  the  Commission 
does  not  believe  that  compliance  with 
any  of  the  provisions  will  be  imduly 
burdensome.  Furthermore,  because  the 
rule  is  based  principally  on  long¬ 
standing  staff  positions,  the  Commission 
believes  that  it  will  not  substantially 
alter  current  industry  practice  or  the 
costs  associated  therewith. 

Section  2(c)  of  the  Investment 
Company  Act  provides  that  whenever 
the  Commission  is  engaged  in 
rulemaking  under  the  Investment 
Company  Act  and  is  required  to 
consider  or  determine  whether  an  action 
is  consistent  with  the  public  interest, 
the  Commission  also  must  consider,  in 
addition  to  the  protection  of  investors, 
whether  the  action  will  promote 
efficiency,  competition,  and  capital 
formation.  The  Commission  has 
considered  rule  3a— 4  in  light  of  these 
standards  and  believes  that,  by 
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removing  uncertainty  with  respect  to 
the  status  of  certain  investment  advisory 
programs  under  the  Investment 
Company  Act,  the  rule  is  consistent 
with  the  public  interest,  and  will 
promote  efficiency  and  the  competition 
among  sponsors  of  such  programs.  In 
addition,  the  rule  will  have  no  adverse 
effect  on  capital  formation,  nor  be 
unduly  burdensome  to  those  sponsors 
wishing  to  comply  with  the  rule. 

IV.  Paperwork  Reduction  Act 

An  investment  advisory  program 
structured  to  take  advantage  of  the  safe 
harbor  contained  in  rule  3a— 4  will 
provide  for  each  client  in  the  program 
receiving  a  statement  quarterly 
describing  all  activities  in  the  client’s 
account  during  the  preceding  quarter. 
Such  a  provision  constitutes  a 
“collection  of  information’’  requirement 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq.),  because  providing  the 
quarterly  statements  is  necessary  to 
meet  the  provisions  of  the  safe  harbor. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  without 
display  of  a  valid  OMB  control  number. 
Accordingly,  the  Commission  submitted 
the  revised  proposed  rule  to  the  Office 
of  Management  and  Budget  (“OMB”) 
pursuant  to  44  U.S.C.  3507  and  received 
approval  of  the  rule’s  “collection  of 
information”  requirement  (OMB  control 
number  3235-0459).  Because  the 
collection  of  information  requires 
disclosure  to  third  parties  (the  client 
accountholders),  assurance  of 
confidentiality  is  not  an  issue. 

As  noted  ahove,  the  Commission  has 
determined  not  to  adopt  the  other 
collection  of  information  requirements 
it  proposed,  including  the  establishment 
of  written  procedures  and  agreements 
governing  the  operation  of  the  program, 
the  maintenance  of  records  relating  to 
the  program,  and  the  filing  of  Form  N- 
3a4  with  the  Commission.^'  Due  to  this 
decision,  as  well  as  a  revision  to  the 
Commission’s  estimate  of  the  amount  of 
assets  presently  in  investment  advisory 
programs,  the  Commission  has  revised 
its  estimate  of  the  paperwork  burden. 
The  total  aggregate  estimated  annual 
reporting  burden  associated  with  the 
rule’s  requirements  has  been  reduced  by 
152,724.5  hours.  The  potential 
respondents  are  the  approximately  53 
sponsors  of  investment  advisory 
programs.  The  Commission  now 
estimates  that  there  are  1,016,000  clients 
of  investment  advisory  programs,  and 
the  reporting  burden  imposed  by  rule 


*‘See  supra  Section  n.C4. 
*'  See  supra  Section  n.E. 


3a— 4  is  one  hour  per  client,  for  a  total 
aggregate  annual  reporting  burden  of 
1,016,000  hours.  On  average,  the  annual 
reporting  burden  for  each  respondent  is 
estimated  to  he  19,169.8  hours.  The 
Commission  notes  that  mwy  sponsors 
already  may  provide  quarterly 
statements  to  clients  and  the  burden 
tmder  paragraph  (a)(4)  of  rule  3a— 4  is 
likely  to  be  less  for  such  sponsors. 

V.  Final  Regulatory  Flexibility  Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysis  regarding  revised 
proposed  rule  3a— 4  was  published  in 
the  July  Release.  No  comments  were 
received  on  the  Initial  Regulatory 
Flexibility  Analysis,  and  no  conunents 
were  received  with  respect  to  the  effect 
of  the  rule  on  small  entities.  The 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  604  regarding 
rule  3a— 4. 

The  analysis  states  that  the  rule  is 
intended  to  provide  a  nonexclusive  safe 
harbor  from  the  definition  of  investment 
company  for  certain  programs  under 
which  investment  advisory  services  are 
provided  to  clients.  The  analysis  notes 
that  the  objective  of  rule  3a— 4  is  to  help 
ensure  that  investment  advisory 
programs  do  not  operate  as  de  facto 
investment  companies  by  clarifying  the 
Commission’s  views  regarding  the  status 
of  investment  advisory  programs  under 
the  federal  securities  laws.  The 
conditions  of  the  rule  are  designed  to 
describe  certain  basic  attributes  that  can 
difierentiate  an  investment  advisory 
program  frnm  an  investment  company. 
As  discussed  more  fully  in  the  analysis, 
because  the  rule  is  a  nonexclusive  safe 
harbor,  no  entity,  either  large  or  small, 
is  required  to  operate  in  accordance 
with  its  terms,  and  notes  that  a  program 
that  is  a  small  entity  and  that  does  not 
operate  in  the  manner  contemplated  by 
the  rule  is  not  presumed  to  be  an 
investment  company. 

As  discussed  in  the  analysis,  the 
Commission  estimates  that  of  the  53 
sponsors  offering  investment  advisory 
programs  in  1995,  approximately  6 
programs  met  the  Commission’s 
definition  cf  small  entity  for  purposes  of 
the  Investment  Company  Act  (i.e.,  an 
investment  company  with  net  assets  of 
$50  million  or  less  as  of  its  most  recent 
fiscal  year  [17  CFR  270,0-10)). 

The  analysis  states  that  the  rule  does 
not  impose  any  reporting  or 
recordkeeping  requirements  with  the 
exception  of  one  condition  which 
requires  programs  relying  on  the  rule  to 
furnish  its  clients  a  statement,  at  least 
quarterly,  describing  activity  in  the 
client’s  account.  This  condition  reflects 
representations  in  several  no-action 
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letters  and  is  consistent  with  industry 
practice.  In  addition,  the  analysis  notes 
that  the  Commission  has  attempted  to 
minimize  the  rule’s  biirden  on  all 
persons,  not  just  small  entities, 
particularly  by  eliminating  provisions 
included  in  the  Revised  Proposed  Rule 
relating  to  the  creation  and  maintenance 
of  boo^  and  records  to  facilitate  and 
support  a  program’s  reliance  on  the  rule, 
and  to  the  filing  of  a  form  with  the 
Commission.  'The  analysis  also  notes 
that  alternatives  for  providing  different 
means  of  compliance  for  small  entities 
were  consider^,  but  that  the  rule  is 
crafted  in  a  manner  designed  to  permit 
program  sponsors  considerable 
flexibility  as  to  how  they  comply  with 
the  safe  harbor’s  conditions. 
Furthermore,  the  analysis  states  that 
exempting  small  entities  from  the 
conditions  of  the  rule  would  be 
inconsistent  with  the  Commission’s 
statutory  authority  to  protect  investors. 
Cost/benefit  information  reflected  in  the 
“Cost/Benefit  Analysis”  section  of  this 
Release  also  is  reflected  in  the  analysis. 

A  copy  of  the  Final  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  Rochelle  Kauffinan  Plesset, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Mail  Stop  10-6, 
Washington,  D.C.  20549. 

VI.  Eflfective  Date 

Rule  3a-4  is  effective  upon 
puldication  in  the  Fedovl  Register. 
Pursuant  to  5  U.S.C.  553(d)(1), 
immediate  effectiveness  is  appropriate 
because  rule  3a-4  is  purely  exemptive 
in  nature.  It  provides  a  nonexcliisive 
safe  harbor  ^m  the  definition  of 
investmMit  company  for  certain 
programs  imder  which  investment 
advisory  services  are  provided  to 
advisory  clients.  Under  the  rule, 
programs  that  are  organized  and 
operated  in  the  manner  described  in  the 
rule  are  not  required  to  register  under 
the  Investment  Company  Act  or  to 
comply  with  the  Act’s  requirements. 

The  benefits  of  the  rule  should  be 
available  at  the  earliest  possible  time. 

Vn.  Statutory  Authority 

The  Commission  is  adopting  rule 
3a-4  pursuant  to  the  authority  set  forth 
in  sections  6(c)  and  38(a)  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-6(c).  -37(a)]. 

Text  of  Rule 

List  of  Sulqecta  in  17  CFR  Parts  270  and 
274 

Investment  companies,  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  II  of  the  Code 


of  Federal  Regulations  is  amended  as 
follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 

Anthoritjr:  15  U.S.C  80a-l  et  seq.,  80a-37, 
80a-39  unless  otherwise  noted; 

***** 

2.  By  adding  §  270.3a-4  to  read  as 
follows: 

f270.3a-4  Status  of  investment  advisory 
programs. 

Note:  This  section  is  a  nonexclusive  safe 
harbor  from  the  definition  of  investment 
company  for  programs  that  provide 
discretionaiy  investment  advisory  services  to 
clients.  There  is  no  registration  requirement 
imder  section  5  of  the  Securities  Act  of  1933 
(15  U.S.C.  77e]  with  respect  to  programs  that 
are  (»ganized  and  operated  in  the  manner 
described  in  §  270.3a-4.  The  section  is  not 
intended,  however,  to  create  any 
{Mresumption  about  a  fnogram  that  is  not 
organized  and  r^ierat^  in  the  maimer 
contemplated  by  the  section. 

(a)  Any  program  under  which 
discretionary  investment  advisory 
services  are  provided  to  clients  t^t  has 
the  following  chwacteristics  will  not  be 
deemed  to  be  an  investment  company 
within  the  meaning  of  the  Act  [15  U.S.C. 
80a,  et  seq.]: 

(1)  Each  client’s  account  in  the 
program  is  managed  on  the  basis  of  the 
client’s  financial  situation  and 
investment  o^ectives  and  in  acccKdance 
with  any  reasonable  restrictions 
imposed  by  the  client  on  the 
management  of  the  account. 

(2) (i)  At  the  opening  of  the  account, 
the  sponsor  or  another  person 
designated  by  the  sponsor  obtains 
information  from  the  client  regarding 
the  client’s  financial  situation  and 
investment  objectives,  and  gives  the 
client  the  opportunity  to  impose 
reasonable  restrictions  on  the 
management  of  the  account; 

(ii)  At  least  annually,  the  sponsor  or 
another  person  designated  by  the 
sponsor  contacts  the  client  to  determine 
whether  there  have  been  any  changes  in 
the  client’s  financial  situation  or 
investment  objectives,  and  whether  the 
client  wishes  to  impose  any  reasonable 
restrictions  on  the  management  of  the 
account  or  reasonably  modify  existing 
restrictions; 

(iii)  At  least  quarterly,  the  sponsor  or 
another  person  designated  by  the 
sponsor  notifies  the  client  in  writing  to 
contact  the  sponsor  or  such  other  person 
if  there  have  been  any  changes  in  the 
client’s  financial  situation  or  investment 
objectives,  or  if  the  client  wishes  to 


impose  any  reasonable  restrictions  on 
the  management  of  the  client’s  account 
or  reasonably  modify  existing 
restrictions,  and  provides  the  client 
with  a  means  through  which  such 
contact  may  be  made;  and 

(iv)  The  sponsor  and  personnel  of  the 
manager  of  the  client’s  account  who  are 
knowledgeable  about  the  account  and 
its  management  are  reasonably  available 
to  the  client  for  consultation. 

(3)  Each  client  has  the  ability  to 
impose  reasonable  restrictions  on  the 
management  of  the  client’s  account, 
including  the  designation  of  particular 
securities  or  types  of  securities  that 
should  not  be  purchased  for  the 
account,  or  that  should  be  sold  if  held 
in  the  account;  Provided,  however,  that 
nothing  in  this  section  requires  that  a 
client  have  the  ability  to  require  that 
particular  securities  or  types  of 
securities  be  purchased  for  the  account. 

(4)  The  sponsor  or  person  designated 
by  the  sponsor  provides  each  client  with 
a  statement,  at  least  quarterly, 
containing  a  description  of  ^  activity 
in  the  client’s  account  during  the 
preceding  period,  including  all 
trmisactions  made  on  behalf  of  the  . 
accoimt,  all  contributions  and 
withdrawals  made  by  the  client,  all  fees 
and  expenses  charged  to  the  account, 
and  the  value  of  the  account  at  the 
beginning  and  end  of  the  period. 

fs)  Eada  client  retains,  with  respect  to 
all  securities  and  funds  in  the  account, 
to  the  same  extent  as  ii  the  client  held 
the  securities  and  funds  outside  the 
program,  the  right  to: 

(i  1  Withdraw  securities  or  cash; 

(ii)  Vote  securities,  or  delegate  the 
authority  to  vote  securities  to  another 
pwson; 

(iii)  Be  provided  in  a  timely  manner 
wdth  a  written  confirmation  or  other 
notification  of  each  securities 
transaction,  and  all  other  documents 
required  by  law  to  be  provided  to 
securify  holders;  and 

(iv)  Proceed  directly  as  a  security 
holder  against  the  issuer  of  any  security 
in  the  client’s  account  and  not  be 
obligated  to  join  any  person  involved  in 
the  operation  of  the  program,  or  any 
other  client  of  the  program,  as  a 
condition  precedent  to  initiating  such 
proceeding. 

(b)  As  used  in  this  section,  the  term 
sponsor  refers  to  any  person  who 
receives  compensation  for  sponsoring, 
organizing  or  administering  the 
program,  or  for  selecting,  or  providing 
advice  to  clients  regarding  the  election 
of.  persons  responsible  for  managing  the 
client’s  account  in  the  program.  If  a 
program  has  more  than  one  sponsor,  one 
person  shall  be  designated  the  principal 
sponsor,  and  such  person  shall  be 
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considered  the  sponsor  of  the  program 
under  this  section. 

By  the  Commission. 

Dated:  March  24, 1997. 

Margaret  H.  McFarlMid, 

Deputy  Secretary. 

(FR  Doc.  97-8075  Filed  3-28-97;  8:45  am] 
aaiMQ  ooof  saia-ei-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlidatration 

21  CFR  Parts  5, 184, 529,  and  610 

Food  and  Drugs;  Technical 
Amendments 

AQCNCV:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  correct  certain 
typographical  and  other  inadvertent 
errors.  This  action  is  being  taken  to 
clarify  and  improve  the  accuracy  of  the 
regul^ons. 

EFFECTIVE  DATE:  April  1, 1997. 

FOR  FURTHER  RIFORMATION  CONTACT: 
LaJuaiiA  D.  Caldwell,  Office  of  Policy 
[W-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-2994. 

8UPPLBKNTARV  RIFORMATION:  FDA  has 
discovered  certain  nonsubstantive  errors 
that  have  been  incorporated  into  the 
agenf:y’s  codified  regulations.  FDA  is 
correcting  these  ent»s.  The  errors  in  the 
regulations  are  as  follows; 

1.  In  21  CFR  5.89(bKl)  “x-reay”  is 
corrected  to  read  “x-ray”. 

2.  In  21  CTR  184.1(a)  the  phrase  “of 
this  chapter  of’  in  tlm  third  sentence  is 
corrected  to  read  “of  this  chapter  or”. 

3.  In  21  CFR  529.50(cK2)  ‘‘Klebsiella 
ssp.”  is  corrected  to  read  “Klebsiella 
spp.”. 

4.  In  21  CFR  610.53(c),  in  the  table, 
in  the  entry  for  “Rubella  Virus  Vaccine 
Live,”  in  the  third  colunm,  under  the 
heading  “Manufacturer’s  storage  period 
0  *C  or  colder  (unless  otherwise 
stated),”  “"C”  is  corrected  to  read  “do”. 

Publication  of  this  document 
constitutes  final  action  on  these  changes 
under  the  Administrative  Procedure  Act 
(5  U.S.C  553).  Notice  and  public 
procedure  are  unnecessary  because  FDA 
is  merely  correcting  nonsubstantive 
errors. 


List  of  Sidbjects 
21  CFR  Part  5 

Authority  delegations  (Government 
agencies),  imports.  Organization  and 
fimctions  (GovMTunent  agencies). 

21  CFR  Part  184 
Food  ingredients. 

21  CFR  Part  529 
Animal  drugs. 

21  CFR  Part  610 

Biologies,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  5, 184, 
529,  and  610  are  amended  as  follows: 

PART  S— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

AedMffity:  5  U.S.C  504, 552,  App.  2;  7 
U.S.C  138a,  2271;  15  U.S.C  638, 1261-1282, 
3701-3711a;  secs.  2-12  of  the  Fair  Packi^ng 
and  Labeling  Act  (15  U.S.C  1451-1461);  21 
U.S.C  41-50,  61-63, 141-149, 467f,  679(b), 
801-886, 1031-1309;  secs.  201-903  of  the 
Federal  Food,  Drug,  and  Connetic  Act  (21 
U.S.C  321-394);  35  U.S.C  156;  secs.  301, 

302,  303,  307,  310,  311,  351,  352.  361,  362, 
1701-1706,  2101  of  the  Public  HmIBi  Service 
Act  (42  U.S.C  241, 242, 242a,  2421,  242n. 

243,  262,  263, 264, 265,  300u-300u-5, 
300aa-l);  42  U.S.C  1395y.  3246b,  4332, 
4831(a),  10007-10008;  E.0. 11490, 11921, 
and  12591. 

§5A9  (Amended] 

2.  Section  5.89  Notification  of  defects 
in,  and  repair  or  replacement  of, 
electronic  products  is  amended  in 
paragraph  (b)(1)  by  removing  “x-reay” 
and  adoing  in  its  place  “x-ray”. 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

3.  The  authority  citation  for  21  C^FR 
part  184  continues  to  read  as  follows; 

Authority:  Secs.  201, 402, 409,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  371). 

f  184.1  [Amended] 

4.  Section  184.1  Substances  added 
directly  to  human  food  affirmed  as 
generally  recoffiized  as  safe  (GRAS)  is 
amended  in  the  third  sentence  in 
paragraph  (a)  by  removing  the  phrase 
“of  this  chapter  of’  and  adding  in  its 
place  the  p^se  “of  this  chapter  or”. 

PART  529— CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

5.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Ck>smetic  Act  (21  U.S.C  360b). 


SS29.S0  [Amended] 

6.  Section  529.50  Amikacin  sulfate 
intrauterine  solution  is  amended  in 
paragraph  (c)(2)  by  removing  “Klebsiella 
ssp.”  and  adding  in  its  place  “Klebsiella 
spp.” 

PART  61(X-GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

7.  The  authority  citation  for  21  CFR 
part  610  continues  to  read  as  follows: 

AuAori^:  Secs.  201, 501,  502, 503,  505, 
510, 701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321, 351,  352,  353, 
355,  360,  371);  secs.  215,  351, 352,  353, 361 
of  the  Public  Health  Service  Act  (42  U.S.C 
216,  262,  263,  263a,  264). 

f  810.53  [Amended] 

8.  $610.53  Dating  periods  for  licensed 
biological  products  is  amended  in  the 
table  in  paragraph  (c),  in  the  entry  for 
“Rubella  Virus  Vaccine  Live,”  in  the 
third  column,  under  the  heaffing 
“Manufactiuer’s  storage  period  0  *C  or 
colder  (unless  otherwise  stated),”  by 
removing  “*C”  and  adding  in  its  place 
“do”. 

Dated:  March  25, 1997. 

William  B.  Schidlz, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  97-7971  Filed  3-28-97;  8;45  am] 
BM.1JNQ  coot  4isa-ei-F 


21  CFR  Part  310 

[Docket  Noe.  01P-0186  and  93P-030e] 

Iron-Containing  Supplamants  and 
Druga:  Label  Warning  Statements  and 
Unit-Dose  Packaging  Requirements; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  January  15, 1997  (62  FR 
2218).  The  final  rule  amended  the 
regulations  to  require  label  warning 
statements  on  piquets  taken  in  solid 
oral  dosage  form  to  supplement  the 
dietary  intake  of  iron  or  to  provide  iron 
for  therapeutic  purposes  and  to  require 
unit  dose  packaging  for  iron-containing 
products  ^t  contain  30  milligrams  or 
more  of  iron  per  dosage  imit.  ^e  final 
rule  was  published  with  some 
typograpffical  errors.  This  document 
corrects  those  errors. 

DATES:  Effective  July  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  S.  Kahl,  (Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Dmg  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3101. 
SUPPLEMENTARY  INFORMATION: 
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In  FR  Doc.  97-947,  beginning  on  page 
2218  in  the  Federal  Register  of  January 
15, 1997,  the  following  corrections  are 
made  in  §  310.518  Drug  products 
containing  iron  or  iron  salts: 

§310.518  [Corrected] 

1.  On  page  2250,  in  the  second 
column,  in  paragraph  (h)(2),  beginning 
in  the  fourth  line,  the  phrase  “the 
provisions  of  §  111.50(a)  of  this  chapter” 
is  corrected  to  read  “the  provisions  of 
paragraph  (a)  of  this  section”. 

2.  On  page  2250,  in  the  third  column, 
in  paragraph  (c)(5),  in  the  second  line, 
the  phrase  “paragraph  (b)(1)  of  this 
section”  is  corrected  to  read  “paragraph 
(c)(1)  of  this  section”. 

Dated:  March  25, 1997. 

William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  97-7970  Filed  3-28-97;  8:45  am) 
BILUNG  CODE  416IM>1-F^ 


21  CFR  Parts  520  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ronnel;  Technical 
Amendment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  that 
portion  of  the  regulations  reflecting 
approval  of  new  animal  drug 
applications  (NADA’s)  held  by 
Moorman  Manufacturing  Co.  and 
Pitman-Moore,  Inc.,  that  provide  for  the 
use  of  ronnel  oral  dosage  forms  and 
ronnel  Type  A  medicated  article.  The 
approval  of  these  NADA’s  were 
previously  withdrawn.  This  action  is 
necessary  to  ensure  the  accuracy  and 
consistency  of  the  regulations. 

EFFECTIVE  DATE:  March  31, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Gordon,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  301-594-1737. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
discovered  that  certain  errors  have  been 
incorporated  into  the  agency’s  codified 
regulations  on  animal  d^gs.  The  errors 
in  the  regulations  addressed  in  this 
document  follow. 

In  a  notice  published  in  the  Federal 
Register  of  July  19, 1989  (54  FR  30268), 
the  agency  announced  that  Pitman- 
Moore,  Inc.,  had  r^uested  that  FDA 
withdraw  NADA’8  12T-3M,aud  .1^-361,,  .^ 


In  a  final  rule  published  in  that  same 
issue  of  the  Federal  Register  (54  FR 
30205),  the  agency  inadvertently 
omitted  an  amendment  to  the 
regulations  to  remove  §  520.2080  (21 
CFR  520.2080). 

In  a  notice  published  in  the  Federal 
Register  of  June  18, 1990  (55  FR  24646), 
the  agency  announced  that  Moorman 
Manufacturing  Co.  had  requested  that 
FDA  withdraw  NADA  13—450.  In  a  final 
rule  published  in  that  same  issue  of  the 
Federal  Register  (55  FR  24556),  the 
agency  inadvertently  omitted  an 
amendment  to  the  regulations  to  remove 
§558.525  (21  CFR  558.525). 

At  this  time,  the  agency  is  correcting 
these  errors.  Accordingly,  §§  520.2080 
and  558.525  are  removed  tiecause  the 
sections  no  longer  represent  approved 
products. 

List  of  Subjects 

21  CFR  Part  520 

Animal  drugs. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  520  and  558  are  amended  as 
follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Ckismetic  Act  (21  U.S.C.  360b). 

§520.2080  [Removed] 

2.  Section  520.2080  Ronnel  oral 
dosage  forms  is  removed. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Secs.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 

§  558.525  [Removed] 

4.  Section  558.525  Ronnel  is  removed. 
Dated:  March  4. 1997. 

Linda  ToUe&on, 

Director,  Office  of  Surveillance  and 
Compliance.  Center  for  Veterinary  Medicine. 
(FR  Doc.  97-8048  Filed  3-28-97;  8:45  am] 
BILLING  CODE  4ia0-01-F 


21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Tylosin;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  December  24, 1996  (61  FR 
67713).  The  document  amended  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Elanco  Animal  Health,  Division  of  Eli 
Lilly  and  Co.  The  approved  use  level  of 
tylosin  Type  C  medicated  swine  feed 
was  inadvertently  omitted  from  the 
document.  The  document  also 
contained  certain  editorial  errors.  This 
document  corrects  those  errors. 
EFFECTIVE  DATE:  December  24, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  K.  Haibel,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1644. 

In  FR  Doc.  96-32549,  appearing  on 
page  67713  in  the  Federal  Register  of 
Tuesday,  December  24, 1996,  the 
following  correction  is  made: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Secs.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 

§558.825  [Corrected] 

2:  On  page  67713,  in  the  second 
column,  §  558.625  is  amended  by 
revising  paragraph  (f)(l)(vi)(e)  to  read  as 
follows: 

§558.625  Tylosin. 
***** 

(f)*  *  * 

(!)•*• 

(vi)  •  *  * 

(e)  Amount  per  ton.  Tylosin  100 
grams. 

(1)  Indications  for  use.  Prevention 
and/or  control  of  porcine  proliferative 
enteropathies  (ileitis)  associated  with 
Lawsonia  intracellularis. 

[2]  Limitations.  As  tylosin  phosphate, 
administer  for  21  days. 

Dated:  February  6, 1997.  * 

Robert  C  Uvingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  97-8049  Filed  3-28-97;  8:45  am] 
BILLING  CODE  4ia(M»1-f 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  756 

[HO-004-FOR] 

Hopi  Tribe  Abandoned  Mine  Land 
Reciamation  Pian 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving  a  proposed  amendment  to  the 
Hopi  Trite  atendonod  mine  land 
reclamation  (AMLR)  plan  (hereinafter, 
the  “Hopi  plan”)  under  the  Siuface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  Hopi  Trite 
proposed  to  revise,  add,  or  delete  plan 
provisions  pertaining  to  the  preface  to 
amended  reclamation  plan;  purpose  of 
the  Hopi  plan;  eligible  lands  and  water 
subsequent  to  certification;  land 
acquisition,  management,  and  disposal; 
rights  of  entry;  Hopi  Department  of 
Natural  Resources  policy  on  public  , 
participation;  organization  of  the  Hopi 
Trite;  a  description  of  aesthetic,  cultural 
and  recreational  conditions  on  the  Hopi 
Reservation;  and  a  description  of  the 
flora  and  fauna  found  on  the  Hopi 
Reservation.  The  amendment  revised 
the  Hopi  plan  to  meet  the  requirements 
of  the  corresponding  Federal 
Regulations  and  to  be  consistent  with 
SMCRA;  to  incorporate  the  additional 
flexibility  afforded  by  the  revised 
Federal  regulations  and  SMCRA,  as 
amended;  to  clarify  ambiguities;  and  to 
improve  operational  efficiency. 
EFFECTIVE  DATE:  March  31, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Guy  Padgett,  Telephone:  (505)  248- 
5070,  Internet  address: 
GPADGETT0CWYGW.OSMRE.GOV. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Hopi  Plan 

On  June  28, 1988,  the  Secretary  of  the 
Interior  approved  the  Hopi  plan. 

General  background  information  on  the 
Hopi  plan,  including  the  Secretary’s 
findings  and  the  disposition  of 
comments,  can  be  found  in  the  June  28, 
1988,  Federal  Register  (53  FR  24262). 
Subsequent  actions  concerning  the  Hopi 
Tribe’s  plan  add  plan  amendments  can 
be  found  at  30  CFR  756.17  and  756.18. 

IL  Proposed  Amendment 

By  letter  dated  September  23, 1996, 
the  Hopi  Trite  subinitted  a  proposed 


amendment  to  its  plan  (administrative 
record  No.  HO-156)  pursuant  to 
SMCRA  (30  U.S.C.  1201  et  seq.].  The 
Hopi  Trite  submitted  the  proposed 
amendment  at  its  own  initiative  and  in 
response  to  the  required  plan 
amendments  at  30  CFR  756.18  (a) 
through  (h).  The  provisions  of  the  Hopi 
plan  that  the  Hopi  Trite  proposed  to 
revise,  add,  or  delete  were:  I^face  to 
amended  reclamation  plan;  section  I,  A, 
purpose  of  the  Hopi  plan;  section  II, 

A(l),  coal  reclamation  after  certification, 
and  section  11,  A(l)(i),  limited  liability 
(coal  reclamation);  sections  11,  B(l)(d) 
and  (d)(ii),  noncoal  reclamation  after 
certification  and  the  construction  of 
public  facilities,  and  sections  H,  B(l)  (h), 
(i),  and  (j),  limited  liability,  contractor 
responsibility,  and  reports  (noncoal 
reclamation);  section  IV,  A(l),  land 
acquisition,  and  section  IV,  B, 
management  of  required  land;  sections 
VI,  A(l)  and  B(l),  consent  to  entry  and 
public  notice;  section  XII,  description  of 
aesthetic,  cultural  and  recreational 
conditions  of  the  Hopi  Reservation;  and 
section  XIV,  flora  and  fauna  of  the  Hopi 
Reservation. 

OSM  annoimced  receipt  of  the 
proposed  amendment  in  the  October  16, 
1996,  Federal  Register  (61  FR  53884), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  HO-159).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  November  15, 1996. 

in.  Director’s  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  C^ 
884.14  and  884.15,  finds  that  the 
proposed  plan  amendment  submitted  by 
the  Hopi  Trite  on  September  23, 1996, 
meets  the  requirements  of  the 
corresponding  Federal  regulations  and 
is  consistent  with  SMCRA.  Thus,  the 
Director  approves  the  proposed 
amendment. 

1.  Nonsubstantive  Revisions  to  the  Hopi 
Plan  Provisions 

The  Hopi  Trite  proposed  revisions  to 
the  following  previously-approved  plan 
provisions  that  are  nonstubstantive  in 
nature  and  consist  of  minor  editorial, 
punctuation,  grammatical,  and 
recodification  changes  (corresponding 
SMCRA  provisions  and  Federal 
reg^ations  are  listed  in  parentheses): 

ne&ce  to  amend  reclamation  plan, 
(sections  411(e)  and  (f)  of  SMCRA  and 
30  CFR  875.15),  eligible  projects; 

Section  D,  A(l)(aT^  (30  CFR' 
874.12)(c)),  eligible  coal  lan^  and 
water. 


Section  11,  A(l)(g),  (30  CFR'874.16), 
contractor  responsibility  (coal 
reclamation); 

Section  ff,  B(l)(d),  (30  CFR  874.15(b)), 
noncoal  reclamation  after  certification; 

Deletion  of  sections  II,  E,  F,  and  G,  (30 
CFR  874.15  and  .16,  875,19  and  .20,  and 
886.23(b)),  limited  liability,  contractor 
responsibility,  and  reports; 

Section  11,  E,  (sections  411(e)  and  (f) 
of  SMCRA  and  30  CFR  875.15(d)  and  (e) 
and  884.13(c)(2)),  description  of  needs, 
proposed  consthiction  and  activities; 

Section  VII,  B(8),  (30  CFR 
884.13(c)(7)),  public  participation; 

Section  Vm,  (30  CFR  884.13(d)(1)), 
organization  of  the  Hopi  Trite;  and 

Section  XIV,  (30  CFR  884.13(f)),  flora 
and  faima. 

Because  the  proposed  revisions  to 
these  previously-approved  Hopi  plan 
provisions  are  nonsubstantive  in  nature, 
the  Director  finds  that'they  are 
consistent  with  the  corresponding 
provisions  of  SMCRA  and  meet  the 
requimments  of  the  Federal  regulations. 
Therefore,  the  Director  approves  the 
proposed  revisions  to  these  plan 
provisions. 

2.  Substantive  Revisions  to  the  Hopi 
Plan  Provisions  That  Are  Substantively 
Identical  to  the  Corresponding 
Provisions  of  SMCRA  and  the  Federal 
Regulations 

The  Hopi  Trite  proposed  revisions  to 
the  following  plan  provisions  that  are 
substantive  in  nature  and  contain 
language  that  is  substantively  identical 
to  the  requirements  of  the 
corresponding  provisions  of  SMCRA 
and  the  Federal  regulations  (listed  in 
parentheses): 

Preface  to  amended  reclamation  plan, 
(title  IV  of  SMCRA  and  30  CFR 
subchapter  R),  introductory  paragraph; 

Section  ff,  A(l)(i),  (30  CFR  874.15), 
limited  liability  (coal  reclamation); 

Section  11,  B(l)(h),  (30  CFR  875.19), 
limited  liability  (noncoal  reclamation); 

Section  11,  B(l)(i),  (30  CFR  875.20), 
contractor  responsibility  (noncoal 
reclamation);  and 

Section  11,  B(l)(j),  (30  CFR  886.23(b)), 
reports  (noncoal  reclamation); 

Because  these  proposed  revisions  to 
the  Hopi  plan  provisions  are 
substantively  identical  to  the 
corresponding  provisions  of  SMCRA 
and  the  Federal  regulations,  the  Director 
finds  that  they  are  consistent  with  the 
corresponding  provisions  of  SMCRA 
and  meet  the  requirements  of  the 
Federal  regulations.  Therefore,  the 
Director  approves  the  proposed 
revisions  to  these  plan  provisions. 
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3.  Revisions  to  the  Hopi  Plan  Provisions 
Submitted  in  Response  to  Required 
Amendments 

In  response  to  the  required  plan 
amendments  at  30  CFR  756.18(d) 
through  (h)  (April  23, 1996,  61  FR 
17833, 17836-38,  finding  Nos.  5,  6,  7, 
and  9),  the  Hopi  Tribe  proposed  to 
revise  its  plan  provisions  at  section  11, 
A(l),  concerning  coal  reclamation  after 
certification;  section  II,  B(l)(d)(ii), 
concerning  noncoal  reclamation  after 
certification;  section  IV,  A(l), 
concerning  land  acquisition;  section  IV, 
B(l),  concerning  management  of 
acquired  lands;  and  section  XII, 
concerning  descriptipn  of  aesthetic, 
cultural  and  recreational  conditions  of 
the  Hopi  Reservation. 

Section  n.  A(l).—OSM  at  30  CFR 
756.18(d)  (finding  No.  5(b),  61  FR 
17833, 17836)  required  ^e  Hopi  Tribe 
to  revise  section  n,  A(l)  to  require  that 
any  coal  reclamation  activities 
subsequent  to  certification  of  coal 
reclamation  are  subject  to  the  provisions 
of  sections  401  through  410  of  SMCRA. 

In  response  to  the  required 
amendment,  the  Hopi  Tribe  proposed  to 
add  such  language  to  its  plan  at  section 
n,  A(l)  to  provide  for  co^  reclamation 
after  certification.  In  addition,  the  Hopi 
Tribe  corrected  a  reference  in  this 
section  to  the  effective  date  of  the  Hopi 
Tribe’s  certification  that  all  known 
abandoned  coid  mine  problems  had 
been  addressed.  For  the  reasons 
discussed  in  the  April  23, 1996,  Federal  • 
Register,  the  Director  finds  that  the 
proposed  revisions  at  section  II,  A(l)  of 
the  Hopi  plan  meet  the  requirements  of 
the  Federal  regulations  at  30  CFR 
875.13(b)  and  875.14(b)).  Accordingly, 
the  Director  approves  the  proposed 
revisions  to  section  11,  A(l)  and  removes 
the  required  amendment  at  30  CFR 
756.18(d). 

Section  n,  B(l)(dXii)- — OSM  at  30 
CFR  756.18(e)  (finding  No.  6(a),  61  FR 
17833, 17836)  requir^  the  Hopi  Tribe 
to  revise  section  fi,  B(l)(d)(ii)  to  delete 
the  word  “propmty”  for  priority  two 
noncoal  redamation. 

In  response  to  the  required 
amendment,  the  Hopi  Tribe  revised 
section  11,  B(l)(dKii)  to  provide  for  the 
protection  of  public  he^th,  safety,  and 
general  welfare  from  the  adverse  effects 
of  mineral  mining  and  processing 
practices.  For  the  reasons  discussed  in 
the  April  23, 1996,  Federal  Register,  the 
Director  finds  that  the  proposed  revision 
at  section  n,  B(l)(d)(ii)  of  the  Hopi  plan 
meets  the  requirements  of  the  Federal 
regulations  at  30  CFR  875.15(b)(2). 
Accordingly,  the  Director  approves  the 
proposed  revision  to  section  11, 


B(l)(d)(ii)  and  removes  the  required 
amendment  at  30  CFR  756.18(e). 

Section  IV,  A(l). — OSM  at  30  CFR 
756.18(f)  (finding  No.  7(a),  61  FR  17833, 
17837)  required  the  Hopi  Tribe  to  revise 
section  IV,  A(l)  to  delete  the  word 
“coal”  from  the  phrase  “coal  refuse 
thereon”  to  ensure  that  lands  eligible  for 
acquisition  included  those  on  which 
refuse  from  both  coal  and  noncoal 
mining  practices  are  located. 

In  response  to  the  required 
amendment,  the  Hopi  Tribe  revised 
section  IV,  A(l)  to  provide  that  noncoal 
lands  and  water  may  be  acquired  in  the 
same  manner  as  coed  lands  and  water. 

For  the  reasons  discussed  in  the  April 
23, 1996,  Federal  Register,  the  Director 
finds  that  the  proposed  revision  at 
section  IV,  A(l)  of  the  Hopi  plan  meets 
the  requirements  of  the  Federal 
regulations  at  30  CFR  875.17  and 
879.11(a).  Accordingly,  the  Director 
approves  the  proposed  revision  to 
section  FV,  A(l)  and  removes  the 
required  amendment  at  30  CFR 
756.18(f). 

Section  IV.  OSM  at  30  CFR 
756.18(g)  (finding  No.  7(c),  61  FR  17833, 
17837)  required  the  Hopi  Tribe  to  revise 
section  FV,  B(l)  to  reinstate  the  phrase 
“may  be  used  pending”  to  its  provisions 
concerning  the  management  of  acquired 
lands. 

In  response  to  the  required 
amendment,  the  Hopi  Tribe  revised 
section  IV,  B(l)  to  provide  that  land 
acquired  rmder  rules  of  the  Hopi  plan 
may  be  used  pending  concurrence  of  the 
Hopi  AMLR  program  and  Tribal  Council 
for  any  lawful  purpose  that  is  not 
inconsistent  with  the  reclamation 
activities  and  post  reclamation  uses  for 
which  it  was  acquired.  For  the  reasojos 
discussed  in  the  April  23, 1996,  Federal 
Register,  the  Director  finds  that  the 
proposed  revision  at  section  FV,  B(l)  of 
the  Hopi  plan  meets  the  requirements  of 
the  Fedei^  regulations  at  30  CFR 
879.14.  Accordingly,  the  Director 
approves  the  proposed  revision  to 
section  IV,  B(l)  and  removes  the 
required  amendment  at  30  CFR 
756.18(g). 

Section  Xn. — OSM  at  30  CFR 
756.18(h)  (finding  No.  9,  61  FR  17833, 
17838)  required  the  Hopi  Tribe  to  revise 
its  plan  to  include  information 
concerning  significant  aesthetic,  historic 
or  ciiltural,  and  recreational  values. 

In  response  to  the  required 
amendment,  the  Hopi  Tribe  added 
section  Xn  to  provide  a  description  of 
aesthetic,  cultural  and  recreational 
conditions  of  the  Hopi  Reservation.  For 
the  reasons  discussed  in  the  April  23. 
1996,  Federal  Register,  the  Director 
finds  that  the  proposed  addition  at 
section  Xn  of  the  Hopi  plan  meets  the 


requirements  of  the  Federal  regulations 
at  30  CFR  884.13(f)(2).  Accordingly,  the 
Director  approves  the  proposed  revision 
to  section  IV,  B(l)  and  removes  the 
required  amendment  at  30  CFR 
756.18(h). 

4.  Section  /,  A,  Purpose  of  Hopi  Tribe 
AMLR  Plan 

The  Hopi  Tribe  proposed  to  revise 
section  I,  A,  of  its  plan  in  response  to 
required  amendments  at  30  CFR  756.18 
(a)  through  (c)  (April  23, 1996, 61  FR 
17833, 17835,  finding  Nos.  4  (a),  (d). 
and  (e)).  OSM  requir^  the  Hopi  Tribe 
to  revise  section  I,  A  to  (1)  provide 
separate  previsions  for  coal  and  noncoal 
reclamation  activities,  (2)  ensure  that 
the  provisions  listed  in  the  purpose  of 
the  Hopi  plan  are  consistent  with  the 
Hopi  Trill’s  certification  of  completion 
of  reclamation  of  known  coal-related 
problems,  and  (3)  provide  appropriate 
provisions  for  reclamation  of  eligible 
lands,  waters  and  facilities  under  a 
noncoal  reclamation  program. 

The  Hopi  Tribe  chose  not  to  respond 
specifically  to  the  reqviired 
amendments,  but  ratlter  proposed 
revisions  to  section  I,  A  to  provide  that 
the  Hopi  plan’s  purpose  is  to  “protect 
the  health,  safety,  and  general  welfare  of 
members  of  the  Hopi  Tribe  and 
members  of  the  general  public  finm  the 
harmful  effects  of  past  coal  mining 
practices  and  past  mineral  mining  and 
prociessing  practices.”  In  addition,  the 
Hopi  Tribe  proposed  other  purposes  at 
section  I,  A  to  (1)  address  adverse  effects 
of  mining  and  processing  practices  on 
public  facilities;  (2)  provide  for  public 
facilities  in  communities  impacted  by 
coal  or  other  mineral  mining  and 
processing  practices;  and  (3)  address 
needs  for  activities  or  public  facilities 
related  to  the  coal  or  minerals  industry 
on  Hopi  lands  impacted  by  coal  or 
minerals  development. 

The  first  purpose  at  section  I.  A  of  the 
Hopi  plan  is  similar  to  the  provisions  of 
sections  403(a)(2)  and  411(c)(2)  of 
SMCRA,  which  provide,  respectively, 
for  the  protection  of  health,  safety,  and 
general  welfare  from  the  adverse  effects 
of  coal  mining  practices,  and  from  the 
adverse  effects  of  mineral  mining  and 
processing  practices.  The  additional 
purposes  at  section  I,  A  are  similar  to 
the  provisions  of  section  411(e)  of 
SMCRA  and  30  CFR  875.15(a).  which 
provide  for  the  protection,  repair, 
replacement,  construction,  or 
enhancement  of  Utilities  and  such  Other 
facilities  serving  thh  public  adversely 
affected  by  mineral  mining  and 
processing  practices,  and  the 
construction  of  public  facilities  in 
communities  impacted  by  coal  or  other 
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mineral  mining  and  processing 
practices. 

Because  the  Hopi  Tribe  previously 
certified  that  it  had  completed  the 
reclamation  of  all  known  coal-related 
problems  (59  FR  29719,  June  9, 1994), 
its  plan  appropriately  provides  for  both 
coal  and  noncoal  reclamation. 

Therefore,  the  Director  finds  that  section 
I,  A  of  the  Hopi  plan,  which  provides 
a  general  description  of  the  purpose  of 
the  Hopi  Tribe’s  AMLR  program, 
including  descriptipns  of  coal  and 
noncoal  reclamation  activities,  is  not 
inconsistent  with  sections  403  and  411 
of  SMCRA  and  meets  the  requirements 
of  the  Federal  regulations  at  30  CFR 
parts  874  and  875.  Accordingly,  the 
Director  approves  the  proposed 
revisions  at  section  I,  A  and  removes  the 
required  ignendments  at  30  CFR  756.18 
(a)  through  (c). 

5.  Sections  VI,  A(l)  (a)  through  (c)  and 
B(l),  Consent  To  Enter  and  Public 
Notice 

The  Hopi  Tribe  proposed  to  revise  its 
plan  provisions  at  sections  VI,  A(l)  (a) 
through  (c),  by  deleting  provisions 
concerning  the  ability  to  enter  lands  for 
emergency  reclamation.  The  Hopi  Tribe 
also  proptosed  to  revise  section  B(l) 
by  deleting  the  phrase  “except  in 
emergency  situations,"  brum  the 
requirement  for  the  public  notice  when 
written  consent  for  entry  cannot  be 
obtained. 

Deletion  of  the  references  to 
emergency  reclamation  and  emergency 
situations  is  consistent  with  the  fact  that 
the  Hopi  Tribe  is  unable  to  exercise 
emergency  powers  on  Hopi  lands, 
because  the  Hopi  Tribe  did  not  request 
authority  to  conduct  emergency 
response  reclamation  under  the  original 
Hopi  plan  submission  (53  FR  24262, 
Jime  28, 1988),  and  it  has  not 
subsequently  sought  emergency  powers 
throu^  the  amendment  process.  For 
these  reasons,  only  OSM,  and  its  agents, 
employees,  and  contractors,  are 
authorized  to  conduct  emergency 
reclamation  activities  on  Hopi  lands. 
Based  upon  OSM’s  exclusive  emergency 
reclamation  authority  on  Hopi  lands, 
the  Director  finds  that  the  deletions  of 
references  to  emergency  reclamation 
and  emergency  situations  at  sections  VI, 
A(l)(c)  and  B(l)  are  consistent  with 
section  410  of  SMCRA  and  meet  the 
requirements  of  30  CFR  877.14. 
Therefore,  the  Director  approves  these 
proposed  plan  revisions. 

IV.  Summary  and  Disposition  of 
Cmnments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 


received  by  OSM,  and  OSM’s  responses 
to  them. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Agency  Comments 
Pursuant  to  30  CFR  884.15(a)  and 

884.14(a)(2),  OSM  solicited  comments 
on  the  proposed  amendment  firom 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Hopi  plan 
(administrative  record  No.  HO-157). 

(a)  Bureau  of  Indian  Affairs  (BIA), 

Hopi  Agency. — ^BIA  commented  on 
October  11, 1996,  that  the  “Preface  to 
Amended  Reclamation  Plan”  section  of 
the  Hopi  plan  should  be  revised  to 
clarify  the  order  of  priority  for  future 
coal  AMLR  projects  (administrative 
record  No.  HO-158).  Specifically,  BIA 
recommended  that  the  last  paragraph  on 
page  iii,  which  provides  a  description  of 
the  Hopi  Tribe’s  priority  system,  should 
be  revised  to  indicate  that  projects  with 
the  most  adverse  impacts  to  the  public 
are  of  the  highest  priority. 

OSM  responds  that  the  preface  of  the 
Hopi  plan  provides  for  both  coal  and 
nonc(^  reclamation  projects,  and  that 
the  order  of  priority  provided  by  the 
preface  is  consistent  with  the  Federal 
regulations  at  30  CFR  part  875.  Even 
though  the  Hopi  Tribe  provided 
certification  of  completion  of  all  known 
coal-related  problems  (59  FR  29721, 

Jime  9, 1994),  it  continues  to  have  a 
responsibility  to  give  any  coal-related 
problems  that  are  found  or  that  occur 
after  certification  top  priority  for  AMLR 
funding.  The  preface  of  the  Hopi  plan 
reflects  this  requirement  by  stating  that 
“newly  discovered  projects  adversely 
afiect^  by  coal  mining”  (emphasis 
added)  would  receive  ^e  highest 
priority  for  AMLR  funding.  The  Director 
finds  that  the  language  contained  in  the 
preface  of  the  Hopi  plan  concerning  the 
priority  of  coal  projects  is  consistent 
with  the  counterpart  Federal  regulations 
at  30  CFR  875.13(a)(3),  and  is  not 
requiring  the  Hopi  Tribe  to  provide  any 
additional  clarification  about  priorities 
as  suggested  by  BIA. 

{!b)^rizona  State  Historic 
Preservation  Officei  (SHPO). — On 
November  14, 1996,  the  Arizona  SHPO 
responded  that  it  was  their  opinion  that 
the  proposed  amendment  should  have 
no  effect  on  any  property  listed  on  the 
National  Register  of  Historic  Places  or 
any  project  eligible  for  listing 
(administrative  record  No.  HO-160). 

V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  Hopi  Tribe’s 


proposed  plan  amendment  as  submitted 
on  September  23, 1996. 

The  Director  approves,  as  discussed 
in;  Finding  No.  1,  the  preface  to  the 
amended  reclamation  plan,  concerning 
eligible  projects,  section  n,  A(l)(a), 
concerning  eligible  coal  lands  and 
water,  section  n,  A.  (l)(g),  concerning 
contractor  responsibility  for  coal 
reclamation,  section  n,  B(l)(d), 
concerning  noncoal  reclamation  after 
certification,  deletion  of  sections  n,  E,  F, 
and  G,  concerning  limited  liability, 
contractor  responsibility,  and  reports  for 
noncoal  reclamation,  section  11,  E, 
concerning  description  of  needs, 
proposed  construction  and  activities, 
section  Vn,  B(8),  concerning  public 
participation,  section  VIII,  concerning 
organization  of  the  Hopi  Tribe,  and 
section  XIV,  concerning  flora  and  fauna; 
finding  No.  2,  the  preface  to  the 
amended  reclamation  plan,  concerning 
the  introductory  paragraph,  section  II, 
A(l)(i),  concerning  limited  liability  for 
coal  reclamation,  section  n,  B(l)(h), 
concerning  limited  liability  for  noncoal 
reclamation,  section  U,  B(l)(i), 
concerning  contractor  responsibility  for 
noncoal  reclamation,  and  section  n, 
B(l)(j).  concerning  reports  for  noncoal 
reclamation;  finding  No.  3,  section  n, 
A(l),  concerning  coal  reclamation  after 
certification,  section  II,  B(l)(d)(ii), 
concerning  noncoal  reclamation  after 
certification,  section  IV,  A(l), 
concerning  land  acquisition,  section  IV, 
Bfl),  concerning  management  of 
acquired  lands,  and  section  XU, 
concerning  description  of  aesthetic, 
cultural  and  recreational  conditions  of 
the  Hopi  Reservation;  finding  No.  4, 
section  I,  A,  concerning  the  purpose  of 
Hopi  plan;  and  finding  No.  5,  sections 
VI,  A(l)  (a)  through  (c)  and  B(l), 
concerning  consent  to  entry  and  public 
notice. 

The  Director  approves  the  plan 
provisions  as  proposed  by  the  Hopi 
Tribe  with  the  provision  that  they  be 
fully  promulgated  in  identical  form  to 
the  plan  provisions  submitted  to  and 
reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
Part  756,  codifying  decisions  concerning 
the  Hopi  plan,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  efiective  immediately  to 
expedite  the  State  or  Indian  tribe  plan 
amendment  process  and  to  encourage 
States  or  Indian  tribes  to  bring  their 
plans  into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  or  Indian  tribe  and 
Federal  standards  is  required  by 
SMCRA. 


} 
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VI.  Procedural  DetemunatioBS 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12886 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interim:  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  or  Indian  tribe 
AMLR  plans  and  revisions  thereof  since 
each  such  plan  is  drafted  and 
promulgated  by  a  specific  State  or 
Indian  tribe,  not  by  OSM.  Decisions  on 
proposed  State  or  Indian  tribe  AMLR 
plans  and  revisions  thereof  submitted 
by  a  State  or  Indian  tribe  are  based  on 
a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Tide  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  parts  884  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 

required  for  this  rule  since  agency 
decisions  on  proposed  State  or  Indian 
tribe  AMLR  plans  and  revisions  thereof 
are  categoric^ly  excluded  from 
compliance  with  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332)  by  the  Manual  of  the  Department 
of  the  Interior  (516  DM  6,  appendix  8, 
paragraph  8.4B(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 

information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^l  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  or  Indian 
tribe  submittal  wfficb  is  the  subject  of 
this  rule  is  based  ujmn  Federal 
regulations  for  which  an  economic 
an^ysis  was  prepared  {md  certification 
made  that  such  regulations  would  not 
have  a  significant  economic  effect  upon 
a  substantial  niimber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  established  by 
SMCRA  or  previously  promulgated  by 
OSM  will  be  implemented  by  the  State 
or  Indian  tribe.  In  making  the 


determination  as  to  whether  this  rule 
would  have  a  significmit  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

6.  Unfunded  Mandates  Reform  Act 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  govermnmital  entity  or  private 
sector. 

Liat  af  Subjacto  ui  36  CFR  Part  756 

Abandoned  mine  reclamation 
programs,  Indian  lands,  Sur&ce  mining, 
Underground  mining. 

Dated:  March  13, 1997. 

Junes  F.  Fidton, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VH, 
Subchapter  E  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  756— INDIAN  TRIBE 
ABANDONED  MINE  LAND 
RECLAMATION  PROGRAMS 

1.  The  authority  citation  for  part  756 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.  and  Pub. 

L  100-71. 

2.  Section  756.17  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§756.17  Approval  of  Hopi  Tribe 
abandoned  mine  land  reclamation  plan 
amendments. 

***** 

(c)  Revisions  to,  additions  of,  or 
deletions  of  the  following  plan 
provisions,  as  submitted  to  OSM  on 
September  23, 1996,  are  approved 
effective  March  31, 1997: 

Prefece  to  Amended  Reclamation  Plan — 
Introductory  paragraph  and  Eligible 
Projects; 

Section  I,  A — Purpose  of  Hopi  plan; 

Section  II,  A(l) — Certification  of  Completion 
of  Coal  Sites; 

Section  11,  A(l)(a) — ^Eligible  Coal  Lands  and 
Water; 

Section  11,  A,  (l)(g) — Contractor 
Responsibility  (for  coal  reclamation); 
Section  II,  (AKl)(i) — Limited  Liability  (for 
coal  reclamation); 

Sections  n,  (B)(1)(d)  and  (d)(ii) — Noncoal 
Reclamation  After  Certification; 

Sections  II,  (B)(1)(h),  (i),  and  Q) — Limited 
Liability,  Contractor  Responsibility,  and 
Reports  (for  noncoal  reclamation); 

Deletion  of  sections  II,  E,  F,  and  G— Limited 
Liability,  Contractor  Responsibility,  and 
Reports  (for  noncoal  reclamation); 

Section  B,  E — Description  of  Needs,  Proposed 
Construction  and  Activities; 

Sections  IV,  (A)(1)  and  (B)(l>— Acquisition 
and  Management  of  Acquired  Lwds; 
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Sections  VI,  A(l)  (a)  through  (c)  and  B(l) — 
Consent  to  ^try  and  Pifolic  Notice; 

Section  Vn,  B(8) — ^Public  Participation; 
Section  Vm — Organization  of  the  Hopi  Tribe; 
Section  Xn — Des^ption  of  Aesthetic, 
Cultural  and  Recreational  Conditions  of  die 
Hopi  Reservation;  and 
Section  XIV — Flora  and  Fauna. 

§756.18  [Amandedl 

3.  Section  756.18  is  amended  by 
removing  and  reserving  paragraph  (a) 
through  (b)  and  removing  paragraphs  (c) 
through  (h). 

[FR  Doc.  97-8103  Filed  3-28-97;  8:45  am] 
BaUNQ  CODE  43ia-as-M 


30  CFR  Part  902 

[AK-OOS-FOR,  Anwndmant  No.  V] 

Alaska  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  The  Office  of  Surfece  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving  a  proposed  amendment  to  the 
Al^ka  regulatory  program  (hereinafter 
referred  to  as  the  “Alaska  program”) 
imder  the  Surfece  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Alaska  proposed  revisions  to  and 
additions  of  rules  pertaining  to  self¬ 
bonding.  The  amendment  revised  the 
Alaska  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
EFFECTIVE  DATES:  March  31, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Telephone:  (303)  844- 
1424. 

SUPPLBIENTARY  INFORMATION: 

I.  Background  on  the  Alaska  Program 

On  March  23, 1983,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Alaska  program.  General  background 
information  on  the  Alaska  program, 
including  the  Secretary’s  fijadings,  the 
disposition  of  comments,  and 
conditions  of  approval  of  the  Alaska 
program  can  be  found  in  the  March  23, 
1983,  Federal  Register  (48  FR  12274). 
Subsequent  actions  concerning  Alaska’s 
program  and  program  amendments  can 
be  found  at  30  CFR  902.15  and  902.16. 

n.  Proposed  Amendment 

By  letter  dated  December  12, 1996, 
Alaska  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (amendment  No.  V, 
administrative  record  No.  AK-F-1,  30 
U.S.C.  1201  et  seq.].  Alaska  submitted 
the  proposed  amendment  in  response  to 
the  required  program  amendment  at  30 
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CFR  902.16(b)(1)  (61  FR  48835, 48843; 
September  17, 1996).  The  provisions  of 
the  Alaska  Administrative  Code  (AAC) 
that  Alaslm  proposed  to  revise  were:  11 
AAC  90.207(f)(3).  conditions  for 
accepting  a  self-bond.  The  provisions  of 
the  Alaslm  Administrative  Code  that 
Alaska  proposed  to  add  were:  11  AAC 
90.207(f)(8),  definitions  of  self-bonding 
terms. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  January  8. 
1997,  Federal  Register  (62  FR  1074), 

Erovided  an  opportunity  for  a  public 
earing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  AK-F-2).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  February  9. 1997. 

m.  Director’s  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  C^ 
732.15  and  732.17,  finds  that  the 
proposed  program  amendment 
submitted  by  Alaska  on  December  12, 
1996,  is  no  less  effective  than  the 
corresponding  Federal  regulations. 
Accordingly,  the  Director  approves  the 
proposed  amendment. 

1 1  AAC  90.207(f)  (3)  and  (8),  Self¬ 
bonding 

On  September  17, 1996,  OSM  at  30 
CFR  902.16(b)(1)  (finding  No.  6. 61  FR 
48835, 48837)  required  Alaska  to  revise 
11  AAC  90.207(f)(3)  to  require  the 
applicant  for  a  self-bond  that  is 
guaranteed  by  a  corporate  guarantor  to 
retain  his  or  her  own  agent  for  service 
in  Alaska  and  to  further  revise  11  AAC 
90.207(f)  to  add  definitions  for  the  term 
“self-bond”  and  other  financial  terms 
used  to  describe  seif  bonds.  In  response 
to  the  required  amendment,  Alaska 
revised  11  AAC  90.207(f)(3)  by 
referencing  as  a  condition  for 
acceptance  by  the  Commissioner  of  the 
Department  of  Natural  Resources  the 
requirement  that  the  applicant  for  a  self¬ 
bond  that  is  guaranteed  by  a  corporate 
guarantor  retain  an  agent  for  service  in 
Alaska.  The  proposed  revision  is 
consistent  with  the  counterpart  Federal 
regulation  at  30  CFR  800.23(c)(2),  which 
provides  the  specific  criteria  for 
approval  of  a  self-bond  guaranteed  by  a 
corporate  guarantor. 

In  addition,  Alaska  proposed  new 
regulations  at  11  AAC  90.207(f)(8)  (A) 
through  (H)  that  provide  definitions  of 
the  terms  “self-bond,”  “current  assets,” 
“current  liabilities,”  “fixed  assets,” 
“liabilities,”  “net  worth,”  “parent 
corporation,”  and  “tangible  net  worth.” 
The  proposed  definitions  contain 
language  that  is  substantively  identical 


to  the  requirements  of  the 
corresponding  Federal  regulations  at  30 
CFR  800.5  and  800.23(a). 

For  the  above  reasons,  the  Director 
finds  that  the  proposed  revision  at  11 
AAC  90.207(f)(3)  and  the  proposed 
addition  of  definitions  associated  with 
self-bonding  are  no  less  effective  than 
the  coimterpart  Federal  regulations. 
Accordingly,  the  Director  approves  the 
proposed  revision  of  and  additions  to 
these  rules  and  removes  the  required 
amendment  at  30  CFR  902.16(b)(1). 

rv.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM.  and  OSM’s  responses 
to  them. 

1.  Public  comments 

In  response  to  OSM’s  invitation  of 
public  comments,  an  individual 
responded  on  January  26, 1997,  that  she 
supported  approval  of  the  amendment 
(administrative  record  No,  AK-F-5). 

2.  Federal  Agency  Comments 

Piusuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  firom  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Alaska  program 
(administrative  record  No.  AK-F-4). 

Minerals  Management  Service,  Alaska 
Outer  Continental  Shelf  Region, 
responded  on  February  19, 1997,  that  it 
had  no  comments  on  the  amendment 
(administrative  record  No.  AK-F-6). 

‘  The  Biueau  of  Indian  Afiairs,  Juneau 
Area  Office,  responded  on  February  20, 
1997,  that  it  had  no  comments  specific 
to  the  amendment  (administrative 
record  No.  AK-F-7). 

The  United  States  Department  of 
Energy,  Alaska  Power  Administration, 
responded  on  February  20, 1997,  that  it 
had  no  comments  on  ^e  proposed 
amendment  (administrative  record  No. 
AK-F-8). 

The  U.S.  Fish  and  Wildlife  Service 
responded  on  February  13, 1997,  that  it 
had  no  comments  on  the  amendment 
(administrative  record  No.  AK-F-9). 

The  Bureau  of  Land  Management, 
Alaska  State  Office,  responded  on 
February  28, 1997,  that  it  felt  that  the 
proposed  amendment  should  be 
adopted  (administrative  record  No.  AK- 
F-10). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  solicit  the  written 
conciirrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 


program  amendmeht  that  relate  to  air  or 
water  quality  standards  promulgated 
imder  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  Alaska 
proposed  to  make  in  its  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA’s 
concurrence. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (administrative 
record  No.  AK-F-3).  It  did  not  respond 
to  OSM’s  request. 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  firom  the  SHPO  and  ACHP 
(administrative  record  No.  AK-F-3). 
Neither  the  SHPO  nor  ACHP  responded 
to  OSM’s  request. 

V.  Director’s  Decision 

Based  on  the  above  finding,  the 
Director  approves  Alaska’s  proposed 
amendment  as  submitted  on  D^ember 
12, 1996. 

The  Director  approves  11  AAC 
90.207(f)(3),  concerning  conditions  of 
acceptance  for  a  self-bond,  and  11  AAC 
90.207(f)(8),  concerning  definitions  of 
self-bonding  terms. 

The  Director  approves  the  rules  as 
proposed  by  Alaska  with  the  provision 
that  they  be  fully  promulgated  in 
identical  form  to  the  rules  submitted  to 
and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
Part  902,  codifying  decisions  concerning 
the  Alaska  program,  are  being  amended 
to  implement  this  decision.  'This  final 
rule  is  being  made  efiective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

'This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  vmder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

'Ihe  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
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standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  hy  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
[Hovides  that  agency  decisions  (m 
jMoposed  State  regulatory  program 
provisions  do  not  ccmstitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 


4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
reqriire  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sub^antial  number  of  sm^l  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subje^  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
su(h  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  {Heviously 
promu^at^  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  eomomic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  fm  the 
counterpart  Federal  regulations. 
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6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  902 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  13, 1997. 

James  F.  Fukon, 

Acting  Regional  Director,  Western  Regional 
Ckxmiinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  Vn. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  902— ALASKA 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Autfmrity:  30  U.S.C  1201  et  seq. 

2.  Section  902.15  is  unended  in  the 
table  by  adding  a  new  entry  in 
chronological  ordM  by  “Date  of  Final 
Publication”  to  read  as  follows: 

fM2.1S  Approval  of  Ataakaraguiatory 

***** 


(Staiiorydescnplion 


Original  amendment  submission  dale 


December  12,.1996 


Pnsert  dale  of  publicalion  in  the  Federal  1 1  AAC  90.207(f)  (3)  and  (8). 
Register. 


3.  Section  902.16  is  amended  by 
removing  and  reserving  paragraph 
(b)(1). 

(m  Doc.  97-8104  Filed  3-28-97;  8:45  un] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  65 

[CC  Docket  No.  94-22;  FCC  97-68] 

Interatate  Rat*  of  Return  Prescription 
Procedures  and  Methodoiogies 

AGENCY:  Federal  Ck>nununications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  On  February  19. 1997,  the 
(k>mmission  adopted  a  Report  and 
Order  that  amends  the  Ckmimission’s 
rules  with  respect  to  other 
postretirement  benefits  other  than 
pensions  [OPEBs).  This  Order  also 


denies  an  MO  petiticm  for 
reconsideration  of  the  Cmnmissimi’s 
March  7, 1996,  Oder  [Vacate  Order), 
that  rescinded  ratemaking  instructions 
for  OPEBs  givui  by  the  Conuncm  Carrier 
Bureau  in  Respon^le  Accounting 
Officer  Letter  No.  20  [RAO  20).  The 
intended  effect  of  the  rules  is  to 
standardize  the  CfHnmission’s  rate  base 
rules  with  respect  to  similar  types  of 
assets  and  liabilities. 

EFFECTIVE  DATE:  Ajml  30. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thaddeus  Machdnski,  Accounting  and 
Audits  Division,  Common  Carrier 
Bureau.  (202)  418-0808. 

SUPPLBMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Repmt 
and  Order  adopted  February  19, 1997, 
and  released  February  20, 1997.  The  full 
text  of  this  (Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCXC  Public  Reference  Room  (Room 
230),  1919  M  St..  NW..  Washin^on,  DC 
The  complete  text  of  this  decision  may 


also  be  purchased  firmn  the 
(Commission’s  copy  ccmtractor. 
International  Transcription  Service, 
Suite  140,  2100  M  Street.  NW.. 
Washington,  DC  20037. 

Senmary  of  Report  aed  Order 

1.  On  March  7, 1996,  the  ConunissicMi 
released  an  Order  [Vacate  Order),  (61 
FR  9968,  March  12, 1996),  rescinding 
the  rate  base  instructions  issued  by  the 
(Common  (Carrim-  Bureau  [Bureau)  in 
RAO  20.  With  that  Order,  we  also  issued 
a  Notice  of  Proposed  Rulemaking 
[NPRM)  (61  FR  9968,  March  12. 1996), 
that  proposed  amendments  to  Part  65, 
Subpart  6  to  address  the  ratemaking 
treatment  of  OPEBs. 

2.  On  Ajml  8, 1996,  MQ  filed  a 
Petition  for  Reconsideration  of  the 
Vacate  Order.  M(CI  requests  that  the 
(Commission  reconsider  its  decision  to 
rescind  the  rate  base  instructions  for 
OPEBs  set  forth  in  RAO  20. 

3.  In  this  Order,  we  amend  Part  65  of 
our  rules  to  include  OPEBs  in 
ratemaking  and  to  remove  all  items 
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recorded  in  Account  4310,  Other  long¬ 
term  liabilities,  that  were  derived  from 
above-the-line  expenses  from  the 
interstate  rate  base.  We  also  deny  MQ’s 
petition  for  reconsideration  of  the 
Vacate  Order. 

4.  In  the  NPRM,  we  proposed  that 
prepaid  OPEBs  recorded  in  Account 
1410,  Other  noncuirent  assets,  should 
be  included  in  the  interstate  rate  base. 

In  this  Order,  we  have  decided  not  to 
adopt  our  proposal  automatically  to 
include  prepaid  OPEBs  in  the  interstate 
rate  base.  We  find  our  current  rules  are 
adequate  to  determine  what,  if  any,  of 
the  assets  recorded  in  Account  1410 
should  be  included  in  the  rate  base. 
Therefore,  if  a  carrier  can  show  that  any 
of  its  assets  recmded  in  Account  1410 
(including  prepaid  OPEBs)  meet  the 
used-and-usefol  standard,  we  will  allow 
that  asset  to  be  included  in  the  interstate 
rate  base.  This  decision  is  consistent 
with  our  treatment  of  similar  costs,  such 
as  prepaid  pension  costs.  A  certain 
amount  of  prepaid  pensicm  costs  are 
allowed  in  the  rate  base  because  these 
costs  can  earn  a  return  that  later  reduces 
expenses.  Thus,  any  prepaid  OPEB  costs 
that  meet  the  used  and  useful  standard 
wdll  be  included  in  the  interstate  rate 
base. 

5.  In  the  NPRM.  we  also  proposed  to 
amend  $65,830  to  remove  from  the 
interstate  rate  base  the  interstate  portion 
of  all  accrued  liabilities  recorded  in 
Account  4310,  Other  long-term 
liabilities.  In  this  Order  we  have 
decided  to  modify  our  proposal  so  that 
only  those  zero-cost  sources  of  funds 
that  result  from  above-the-line  expenses 
are  removed  from  the  rate  base.  Thus, 
only  those  liabilities  recorded  in 
Acrount  4310  that  are  derived  from  the 
expenses  specified  in  $  65.450(a)  will  be 
removed  from  the  rate  base. 

6.  In  the  NPRM,  we  noted  that  the 
Bureau  in  RAO  20  directed  carriers  to 
remove  accrued  OPEB  liabilities 
recorded  in  Account  4310,  Other  long¬ 
term  liabilities,  from  their  rate  bases  on 
the  basis  that  OPEB  bmefits  are  similar 
to  pension  benefits,  which  are  deducted 
frcm  the  rate  base  pursuant  to  part  65. 
The  Bureau  concluded  that  accrued 
OPEB  costs  should  receive  similar  rate 
base  treatment.  We  believe  the  Bureau 
was  correct  in  that  conclusion. 
Moreover,  in  the  NPRM,  we  netted  that 
all  accrued  liabilities  recorded  in 
Account  4310  represent  zero-cost 
sources  of  funds  including  accrued 
pension  and  OPEB  liabilities.  We 
therefore  proposed  to  accord  to  all  items 
recorded  in  Account  4310  the  same 
treatment  currently  accorded  to 
pensions.  After  reviewing  the  comments 
in  this  proceeding,  %ve  conclude  that, 
because  the  amounts  recorded  in 


Accoimt  4310  are  zero-cost  sources  of 
funds,  rates  should  not  provide  a  return 
on  those  amounts.  Accordingly,  we 
adopt  our  proposal  except  as  modified 
in  the  preceding  paragraph. 

7.  Finally,  we  state  that  the 
conclusion  in  the  Vacate  Order  that  the 
Bureau  did  not  have  the  delegated 
authority  to  amend  the  Part  65  rules  in 
RAO  20  was  correct.  MQ’s  petition  for 
reconsideration  does  not  refute  this 
conclusion.  Accordingly,  the  Order 
denies  MQ’s  petition  for 
reconsideration. 

Ordering  Qauaes 

Accordingly,  it  is  ordered,  pursuant  to 
Section  4(i)  and  405  of  the 
Communications  Act  of  1934, 47  U.S.C. 
$$  154(i)  and  405  that  the  Petition  for 
Reconsideration  filed  April  8, 1996,  by 
^3  Telecommunications  Corporation 
is  denied. 

It  is  further  ordered,  that  pursuant  to 
Sectiems  1, 4(i),  4(j),  201  thi^gh  205, 
220,  and  403  of  the  Communications 
Act  of  1934,  as  amended.  47  U.S.C 
$$151, 154(i),  154(j),  201  through  205. 
220  and  403,  Part  65,  Subpart  G  of  the 
Commission’s  Rules,  47  Q'k  Part  65, 
Subpart  G,  is  amended  as  shown  below, 
efiective  April  30, 1997. 

It  is  further  ordered,  that  the  Secretary 
shall  serve  a  copy  of  this  Order  on  each 
state  commission. 

It  is  further  ordered,  that  the  Secretary 
shall  send  a  copy  of  this  Report  and 
Order  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  605(b)  of  the  Regulatory 
Flexibility  Act.  Public  Law  96-354, 94 
Stat.  1164,  5  U.S.C.  $$601  et  seq.  (1981). 

List  <rfSid>)ects  iu  47  CFR  Part  65 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  CcMnmimications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Part  65  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  47  U.S.C  151, 154,  201,  202, 
203,  204,  205,  218,  219,  220, 403. 

2.  Section  65.830  is  amended  by 
revising  paragraphs  (a)(3)  and  (c)  to  read 
as  follows: 

$65,890  Deducted  hsms. 

(a)*  *  * 


(3)  The  interstate  portion  of  other 
long-term  liabilities  (Account  4310)  that 
were  derived  frnm  the  expenses 
specified  in  §  65.450(a). 

***** 

(c)  The  interstate  portion  of  other 
long-term  liabilities  (Account  4310) 
shall  bear  the  same  proportionate 
relationship  as  the  interstate/intrastate 
expenses  which  gave  rise  to  the  liability. 
(FR  Doc.  97-8040  Filed  3-28-97;  8:45  am] 
■MJJNQ  coot 


47  CFR  Part  76 

[MM  Docket  No.  92-266;  FCC  97-87]  ' 

Low-Price  Cabla  Television  System 
Rate  Regulation 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Report  and  Order  regarding  low-price 
system  rate  regulation.  The  Report  and 
Order  makes  permanent  the  transition 
relief  afforded  to  low-price  cable 
television  systems,  and  estabfishes  final 
rules  for  low-price  system  rate 
regulation.  Based  on  data  received  in  a 
cost  survey  conducted  in  the  Fall  of 
1995,  the  Report  and  Order  finds  that 
low-price  system  operators  have  lower 
cash  flow  ratios  and  receive  lower  profit 
margins  for  their  low-price  systems  than 
operators  of  systems  already  regulated 
imder  the  Commission’s  revised  ^ 
benchmark  approach  receive  for  their 
systems.  The  ^port  and  Order, 
therefore,  states  that  low-price  system 
rates  are  reasonable  and  that  low-price 
systems  will  not  be  required  to  reduce 
their  rates  by  the  full  competitive 
differential  or  any  lesser  amoimt.  Low- 
price  systems  will  he  able  to  continue 
charging  for  cable  services  in 
accordance  with  the  current  rules  for 
such  systems. 

EFFECTIVE  DATE:  April  30. 1997. 
ADDRESSES:  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Conway.  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  NW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
dconway@fcc.gov,  and  to  Timothy  Fain. 
OMB  Desk  Officer,  10236  NEOB,  725— 
17th  Street,  NW..  Washington.  DC  20503 
or  via  the  Internet  to  fain_t@al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  McDonald,  Cable  Services 
Bureau,  (202)  418-7200.  For  additional 
information  concerning  the  information 
collections  contained  in  the  Report  and 
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Order,  contact  Dorothy  Conway  at  (202) 
418-0217,  or  via  the  Internet  at 
dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  The  main 
text  of  this  decision  is  included  below. 
The  full  text  of  this  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC  20554,  and 
may  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Services, 

Inc.  (202)  857-3800, 1919  M  Street, 

NW.,  Washington,  DC  20554. 

I.  Introduction 

1.  In  this  Report  and  Order,  we 
terminate  the  transition  status  of  low- 
price  systems  and  establish  final  rules 
for  low-price  system  rate  regulation 
pursuant  to  the  provisions  of  the  Cable 
Television  Competition  and  Consumer 
Protection  Act  of  1992,  Public  Law  102- 
385, 106  Stat.  1460  (1992),  47  U.S.C.  521 
et  seq.  (“1992  Cable  Act”).  We  rely  on 
the  results  of  our  cost  survey  in 
particulu,  to  determine  whether  low- 
price  systems  should  be  required  to 
reduce  their  rates  by  the  full 
competitive  differential  or  any  lesser 
amount. 

n.  Background 

2.  In  the  Report  and  Order  and 
•Further  Notice  of  Proposed  Rulemaking 

in  MM  Docket  No.  92-266,  FCC  93-177, 
58  FR  29736  (May  21, 1993)  (“Rate 
Order”),  the  Commission  found  that 
“our  initial  effort  to  regulate  rates  for 
cable  service  should  provide  for 
reductions  from  current  rates  of 
regulated  cable  systems  with  rates  above 
competitive  levels.”  In  order  to  simulate 
the  rates  that  would  be  charged  by 
comparable  cable  systems  subject  to 
effective  competition,  we  adopted  a 
“benchmark”  approach  to  regulate  the 
basic  service  tier  and  the  cable 
programming  services  tier  of  systems 
not  subject  to  effective  competition.  The 
initial  benchmark  formula  was 
primarily  derived  by  ex^ining  cable 
operator’s  revenues.  The  formula 
reflected  an  implicit  assumption  that  all 
cable  operators  faced  similar  cost 
conditions,  but  it  took  into  account 
variations  in  rates  due  to  certain  other 
economic  and  demographic  factors.  Our 
initial  analysis  revealed  that  the  “rates 
of  systems  not  subject  to  effective 
competition  (were),  on  average, 
approximately  10  percent  hi^er  than 
rates  of  comparable  systems  subject  to 
effective  competition.”  This  10% 
competitive  differential  was 
incorporated  into  the  benchmark 
system,  and  noncompetitive  systems 
whose  rates  exceeded  the  benchmark 


were  deemed  to  be  charging 
unreasonable  rates.  These  systems  were 
thus  required  to  reduce  their  rates,  at 
most  by  the  full  10%  competitive 
differential,  but  not  below  the 
benchmark. 

3.  In  the  Second  Order  on 
Reconsideration,  Fourth  Report  and 
Order,  and  Fifth  Notice  of  Imposed 
Rulemaking  in  MM  Docket  No.  92-266, 
FCC  94-38,  59  FR  17943  and  59  FR 
18064  (April  15, 1994)  (“Second  Order 
on  Reconsideration”),  the  Commission 
adopted  a  17%  competitive  differential 
based  on  a  revised  analysis  of  its  early 
competitive  survey  of  the  cable 
industry;  it  concluded  that  the  17% 
differential  determined  by  the  revised 
model  more  accurately  estimated  the 
difference  between  effectively 
competitive  and  noncompetitive  cable 
rates  than  the  ten  percent  differential 
established  in  the  Rate  Order.  The 
Commission  recognized,  however,  that 
the  rates  developed  under  this  revised 
benchmark  approach  might  not  be 
appropriate  for  all  cable  systems.  The 
competitive  survey  used  to  establish  the 
new  benchmark  approach  included 
several  cost-related  variables,  but  we 
remained  concerned  that  our  analysis 
may  have  failed  to  identify  imusual  cost 
influences  that  might  indicate  whether 
a  system  was  charging  unreasonable 
rates.  In  particular,  the  Commission 
identified  two  types  of  systems,  small 
systems  and  low-price  systems,  that 
appeared  to  exhibit  significantly 
different  prices  and  Costs  finm  most 
other  cable  systems  based  on  the  initial 
data  gathered.  The  Commission  granted 
transition  relief  to  small  systems  and 
low-price  systems  finding  tlmt  these 
systems  would  not  be  required  to  use 
the  new  benchmark  approach  until  the 
Commission  gathered  further  data 
regarding  their  particular  price/cost 
profiles.  We  defined  low-price  systems 
as  “(i)  systems  whose  March  31, 1994 
rates  are  at  (or)  below  the  revised 
benchmark  and  (ii)  systems  whose 
March  31, 1994  rates  are  above  the 
benchmark  but  whose  permitted  rates 
are  at  or  below  the  benchmark.” 
Pending  this  determination,  low-price 
systems  were  placed  in  a  “transition” 
status  and  were  subject  to  “transition 
relief’  as  “transition  systems.” 

4.  The  Commission  established  an 
alternate  approach  to  rate  regulation  for 
transition  systems  pending  completion 
of  our  price/cost  analysis.  During  the 
transition  period,  low-price  systems 
having  March  31, 1994  rates  below  the 
new  benchmark  were  not  required  to 
reduce  their  rates  at  all.  Low-price 
systems  having  March  31, 1994  rates 
above  the  new  benchmack  but  ^ying  „ 
permitted  rates  at  or  below  the  new 


benchmark  were  only  required  to  reduce 
their  rates  to  the  new  benchmark.  We 
imposed  a  modified  price  cap  on  these 
transition  rates  that  flowed  systems 
subject  to  such  relief  to  increase  their 
rates  “to  reflect  increases  in  external 
costs  and  increases  caused  by  channel 
changes  that  accrue  after  March  31, 
1994.”  A  transition  system  was  not, 
however,  allowed  to  increase  its 
transition  rate  due  to  increases  in 
inflation  imtil  its  transition  rate  was 
equal  to  the  rate  that  would  have 
resulted  from  a  full  17%  rate  reduction 
under  our  revised  benchmark  approach 
(i.e.,  their  full  reduction  rate  increased 
by  permitted  inflation,  and  increases 
due  to  external  costs  and  chaimel 
changes).  In  this  way,  the  transition 
rates  of  transition  systems  would 
eventually  become  equal  to  the  full 
reduction  rates  these  systems  would 
have  been  required  to  charge  imder  our 
new  benchmark  approach.  The 
Commission  reasoned  that  a  system’s 
full  reduction  rate  might  eventually 
exceed  its  transition  rate  because  the 
full  reduction  rate  would  increase  with 
inflation  as  well  as  external  costs  and 
channel  changes.  The  Commission 
stated  that  transition  treatment  would 
terminate  at  the  completion  of  our 
price/cost  analysis,  and  that  systems 
that  had  been  provided  transition  relief 
would  be  required  to  apply  the  17% 
competitive  differential  upon 
termination  of  transition  treatment 
unless  our  analysis  revealed  that 
application  of  the  17%  competitive 
differential  to  these  systems  would  be 
inappropriate. 

5.  Specifically,  we  said  that  we 
needed  to  further  study  whether  below- 
benchmark  rates  are  more  likely  to  be 
reasonable  than  above-benchmark  rates, 
because  they  are  comparatively  lower, 
and  that  in  light  of  this  inquiry,  it  would 
not  be  appropriate,  at  the  time,  to 
require  regulated  systems  to  reduce 
their  rates  below  the  benchmark  level. 

In  addition,  we  stated  that  “requiring 
any  systems  whose  rates  are  currently 
slightly  above  the  benchmark  to  reduce 
their  rate  levels  to  the  full  reduction 
levels,  but  not  requiring  below- 
benchmark  systems  to  reduce  their  rates 
at  all,  would  result  in  inequitable 
treatment  of  systems  that  may  be  fairly 
similarly  situated.”  Therefore,  we  stated 
that  upon  completion  of  our  collection 
and  analysis  of  low  price  system  prices 
and  costs  “the  regulated  rates  of  such 
systems  [would]  be  set  to  reflect  the  full 
17  percent  differential  if  our  analysis 
[did]  not  show  that  the  resulting  rates 
would  be  unreasonably  low — ^that  is,  the 
rates  would  be  lower  than  they  would 
be  if  set  by  competitive  pressures  as 
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determined  by  cost  comparisons 
between  noncompetitive  systems  and 
systems  subject  to  effective 
competition.” 

6.  The  Commission  subsequently 
made  adjustments  to  the  transition  relief 
initiated  in  the  Second  Order  on 
Reconsideration.  In  the  Ninth  Order  on 
Reconsideration  in  MM  Docket  No.  92- 
266,  FtX  95-43,  60  FR  10512  (February 
27, 1995),  the  Commission  allowed  all 
systems  subject  to  transition  relief  to 
further  adjust  their  rates  based  on 
inflation.  In  the  Sixth  Report  and  Order 
and  Eleventh  Order  on  Reconsideration 
in  MM  Docket  Nos.  92-266  and  93-215, 
FCC  95-196, 60  FR  35854  (July  12, 

1995)  (“Small  System  Order”)  we 
initiated  “the  gradual  termination  of 
transition  relief  for  all  but  low-price 
systems,”  by  limiting  transition  relief 
for  small  systems  to  two  years  from  the 
effective  date  of  the  new  rule. 

Consistent  with  our  statements  in  the 
Second  Order  on  Reconsideration, 
however,  we  have  continued  transition 
relief  for  low-price  systems  until  the 
completion  of  our  collection  and 
analysis  of  necess€uy  cost  data. 

7.  When  the  Second  Order  on 
Reconsideration  was  adopted,  the 
Ck)mmission  noted  that  we  lacked 
sufficient  data  regarding  the  costs  faced 
by  low-price  systems  to  establish 
whether  these  systems  were  charging 
reasonable  rates  despite  the  fact  that 
they  were  charging  relatively  low  rates 
as  compared  to  the  rates  of  other 
noncompetitive  cable  systems. 
Therefore,  the  Commission  delegated 
authority  to  the  Chief,  Cable  Services 
Bureau  to  conduct  general  cost  studies 
of  the  cable  industry.  Report  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking,  in  MM  Docket  No.  93-215 
and  CS  Docket  No.  94-28,  FCC  94-39, 
59  FR  18066  (April  15. 1994).  A  cable 
industry  cost  survey  was  commenced 
pursuant  to  this  auffiority  in  the  Fall  of 
1995.  See  Order,  in  MM  Docket  No.  92- 
266, 11  FCC  Red  4003  (released 
September  29, 1995).  This  Report  and 
Order  analyzes  data  horn  our  cost 
survey,  and  compares  the  cost  and 
revenue  data  of  noncompetitive  low- 
price  systems  with  the  cost  and  revenue 
data  received  for  non-low-price  systems 
that  are  already  regulated  by  the 
Commission  under  the  revised 
benchmark  approach. 

m.  Discussion 
A.  Data 

8.  The  cost  survey  we  initiated  in 
September  of  1995  was  based  upon  a 
random  sample  of  cable  systems. 
Specifically,  the  survey  was  mailed  to 
cable  operators  owning  660  of  the  total 


2,271  non-small  cable  systems  in  the 
U.S.  Small  systems  were  not  included  in 
our  survey  because  their  treatment  was 
previously  determined  in  the  Sm£dl 
System  Order.  The  Commission 
received  359  usable  questionnaires  from 
the  cable  operators  surveyed.  Of  these 
359  questionnaires,  40  were  received  for 
low-price  systems  (“low-price  group”) 
and  38  were  received  for  systems 
regulated  by  the  Commission  under  the 
revised  benchmark  approach  (“non-low- 
price  group”).  Of  the  remaining  281 
usable  questionnaires,  two  were 
received  for  systems  facing  effective 
competition  as  defined  in  the  1992 
Cable  Act,  and  the  remaining  279  were 
received  for  several  categories  of  cable 
systems  including  those  regulated  only 
at  the  local  level,  those  for  which  a  cost- 
of-service  showing  was  filed,  those 
unregulated,  and  Qiose  subject  to  social 
contracts. 

9.  Data  provided  in  response  to  the 
cost  survey  included  information 
regarding  system  plant  and  equipment 
costs,  intangible  assets,  operating 
revenues  and  expenses,  and  capital 
structure  as  of  year  end  1992  and  year 
end  1994.  We  also  received  information 
regarding  system  characteristics. 

B.  Analysis 

10.  The  data  received  fitim  our  cost 
survey  was  analyzed  to  determine  the 
relative  profitability  of  the  low-price 
group  compared  with  the  non-low-price 
group.  In  our  analysis,  we  used  a 
standard  measure  of  “accounting” 
profitability  as  a  means  of  determining 
the  relative  profitability  of  these  two 
groups.  Specifically,  we  used  cash  flow 
ratios,  which  are  commonly  used  in 
financial  analyses  of  the  cable  industry. 
One  of  the  more  frequently  used  cash 
flow  measures  is  income  before  interest, 
taxes,  depreciation  and  amortization 
(“IBITUA”).  We  applied  this  measure  in 
the  form  of  the  following  ratio: 
operating  revenues  minus  operating 
expenses  before  interest,  taxes, 
depreciation,  and  amortization  divided 
by  operating  revenues. 

11.  We  compared  the  average  cash 
flow  ratio  of  our  low-price  group  with 
the  average  cash  flow  ratio  of  our  non- 
low-price  group.  We  foimd  that  the 
average  cash  flow  ratio  of  our  low-price 
group  was  36.5%  and  the  average  cash 
flow  rafio  of  our  non-low-price  group 
was  39.7%.  These  findings  indicate  that, 
on  average,  the  operators  of  systems  in 
our  low-price  group  received  lower 
profit  margins  for  ffieir  low-price 
systems  than  the  operators  of  systems  in 
oiir  non-low-price  group  received  for 
their  non-low-price  systems.  Based  on 
these  findings,  we  believe  that  the 
operators  of  low-price  systems  generally 


receive  lower  profit  margins  for  their 
low-price  systems  than  the  operators  of 
systems  already  regulated  imder  the 
Commission’s  revised  benchmark 
approach.  Under  these  conditions  we 
believe  that  rates  charged  by  low-price 
systems  are  reasonable.  We  therefore 
find  it  unnecessary  for  the  operators  of 
these  systems  to  r^uce  the  rates  on 
these  systems  by  the  full  competitive 
differential  or  by  any  lesser  amoimt. 

12.  We  believe  that  the  transition 
relief  afforded  low-price  systems  was 
appropriate,  however,  we  see  no  need  to 
maintain  the  transition  status  of  low- 
price  systems  now  that  we  have 
completed  an  analysis  of  the  necessary 
cost  data  particular  to  these  systems. 
Therefore,  we  make  that  relief 
permanent.  We  will  allow  low-price 
systems  to  continue  charging  the  rates 
they  established  imder  transition  relief 
and  making  appropriate  rate  increases 
in  accordance  with  our  current  rules.  47 
CFR  76.922. 

IV.  Final  Regulatory  Flexibility 
Certification 

13.  As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603  (RFA),  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  for  the  Fifth  Notice  of  Proposed 
Rulemaking  was  incorporated  in  the 
Second  Order  on  Reconsideration, 
Fourth  Report  and  Order,  and  Fifth 
Notice  of  Proposed  Rulemaking  in  MM 
Docket  92-266,  FCC  94-38.  The 
Commission  therein  provided  notice  of 
its  intent  to  establish  further 
requirements  concerning  the  rates 
permitted  for  systems  subject  to 
transition  treatment,  and  sought  written 
public  conunents  on  the  IRFA. 
Comments  regarding  the  treatment  of 
“small”  transition  systems  were 
received  by  the  Commission  and 
addressed  in  a  previous  order.  Sixth 
Report  and  Order  and  Eleventh  Order 
on  Reconsideration  in  MM  Docket  Nos. 
92-266  and  93-215,  FCC  95-196.  No 
comments,  however,  were  received 
regarding  the  matter  of  “low-price” 
transition  cable  systems. 

14.  Although  we  performed  an  IRFA 
ip  the  Fifth  Notice  of  Proposed 
Rulemaking,  we  received  no  comments 
in  response  to  the  IRFA  with  respect  to 
“low-price”  transition  systems  and 
upon  further  consideration  we  now 
believe  that  we  can  certify  that  no 
regulatory  flexibility  analysis  is 
necessary.  This  certification  conforms  to 
the  RFA,  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).  See 
Title  n  of  the  Contract  with  America 
Advancement  Act  of  1996,  Public  Law 
104-121, 110  Stat.  847,  857  (1996), 
codified  at  5  U.S.C.  601  et  seq. 
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15.  We  do  not  believe  that  the 
amendments  to  the  rules  adopted  in  this 
Report  and  Order  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
statute,  by  our  rules,  or  by  the  Small 
Business  Administration  (SBA).  See  47 
U.S.C.  543(m)(2);  47  CFR  76.901(e);  13 
CFR  121.201  (SIC  4841);  5  U.S.C.  605(b). 

16.  Our  rules  for  regulating  the  rates 
of  small  systems  owned  by  small  cable 
companies  were  established  in  a 
previous  order,  so  this  Report  and  Order 
only  concerns  the  permitted  rates  for 
low-price  systems.  Based  on  the  rule 
changes  adopted  here,  low-price 
systems  will  be  permitted  to  maintain 
the  rates  originally  established  pvusuant 
to  their  status  as  systems  subject  to 
transition  relief.  Further,  the  rules 
adopted  in  this  Report  and  Order  will 
allow  low-price  systems  to  increase 
their  rates  in  the  same  manner  as  our 
previous  transition  rules  for  low-price 
systems.  The  rules  adopted  herein  do 
not  alter  the  method  by  which  low-price 
cable  system  rates  currently  are 
regulated,  and  for  this  reason  these 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  cable  operators,  and 
will  not  change  the  treatment  of  low- 
price  systems. 

17.  The  Commission  will  send  a  copy 
of  this  certification,  along  with  this 


Report  and  Order,  in  a  report  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996, 5  U.S.C.  801(a)(1)(A),  and  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Association,  5  U.S.C.  605(b).  A 
copy  of  this  certification  will  also  1m 
published  in  the  Federal  Register.  Id. 

V.  Ordering  Qauses 

18.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4(i),  4(j),  303(r), 
and  623  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
154(j),  303(r),  and  543,  the  rules, 
requirements  and  policies  discussed  in 
this  Report  and  Older  are  adopted  and 
§  76.922  of  the  Commission’s  rules,  47 
CFR  76.922,  is  amended  as  set  forth 
below. 

19.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order,  including  the  Final 
Re^latory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  96-354, 94 
Stat.  1164,  5  U.S.C  601  et  seq.  (1981). 

20.  It  is  further  ordered  that  the 
requirements  and  regulations 
established  in  this  decision  shall 
become  effective  April  30, 1997. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 


Federal  Communications  Commission 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Part  76  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C  151, 152, 153, 154, 

301,  302,  303,  303a,  307,  308,  309,  312,  315, 
317,  325,  503,  521,  522,  531,  532,  533,  534, 
535,  536,  537,  543, 544.  544a,  545,  548,  552, 
554,  556,  558,  560,  561,  571,  572,  573. 

2.  Section  76.922  is  amended  by 
revising  paragraph  (b)(4)(ii)  to  read  as 
follows: 

176.922  Rales  for  the  basic  service  tier 
and  cabie  programming  services  tiers. 
***** 

(b)*  *  * 

(4)*  *  * 

(ii)  Low-price  systems.  Low-price 
systems  shall  be  eligible  to  establish  a 
transition  rate  for  a  tier. 

***** 

Note:  This  attachment  will  not  be 
published  in  the  Code  of  Federal  Regulations. 


Attachment 


Cash  Flow  Ratios 


Category 

Average  op¬ 
erating  rev¬ 
enues 
(miHion) 

(A) 

Average  op¬ 
erating  ex¬ 
penses  be¬ 
fore  inter¬ 
esL  taxes, 
depreciation 
and  amorti¬ 
zation 
(mition) 

(B) 

Income  be¬ 
fore  interesL 
taxes,  depre¬ 
dation  and 
amortization 
(IBITOA) 
(miMon) 

(A-B) 

Cash  flow 
ratios' 
(percent) 

Low-price  group  (40  systems) . 

$15.1 

$9.6 

$5.5 

36.5 

Non-iow-price  group  (38  systems)  . . 

12.5 

7.5 

5 

39.7 

Competitive  group  (2  systems)  . . ... _ 

76.4 

46.2 

30.2 

39.5 

Al  other  *  (279  systems) . 

8.3 

5.3 

3 

36.7 

'  Calculated  on  totals  for  each  group  prior  to  eweragirrg  O-S-.  cash  flow  ratios  equal  total  operating  revertues  minus  total  operating  expenses 
before  interesL  taxes,  depreciation  and  amortization  dwided  by  total  operating  revenues). 

^Includes  systems  for  which  a  cost-of-service  showing  was  filed,  systems  regulated  only  at  the  local  level,  unregulated  systems,  and  systems 
subject  to  social  contracts. 


(FR  Doc  97-7976  Filed  3-28-97;  8:45  am) 
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47  CFR  Part  76 

[CS  Docket  No.  95-174;  FCC  97-86] 

Uniform  Cable  Prfce>Setting 
Methodology 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 

SUMMARY:  The  Report  and  Order 
modifies  rules  and  policies  concerning 
cable  systems.  The  Report  and  Order 
amends  our  regulations  to  permit  the 
establishment  by  a  cable  operator  of 
uniform  rates  for  uniform  services 
offered  across  multiple  franchise  areas 


15122  Federal  Register  /  ,Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Rules  and  Regulations 


on  a  case-by-case  basis  upon  the 
Commission’s  finding  that  the  cable 
operator’s  submission  of  a  proposed 
uniform  rate  proposal  and  supporting 
justification  demonstrates  that  the 
proposed  rate  structure  is  reasonable. 
This  item  fulfills  Congress’  preference 
that  rates  be  set  pursuant  to  competition 
rather  than  regulation. 

DATES:  The  amendments  in  this  final 
rule  impose  information  collection 
requirements  and  shall  become  effective 
upon  approval  by  OMB  but  no  sooner 
than  April  30, 1997.  The  Commission 
will  publish  a  document  at  that  time 
confirming  the  effective  date  and 
notifying  parties  that  these  requirements 
and  regulations  have  become  effective. 
Written  comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  are  due  on  or  before  May  30, 
1997. 

ADDRESSES:  A  copy  of  any  comments  on 
the  information  collection  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234, 1919  M  Street, 
NW.,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Walke,  Cable  Services  Bureau, 

(202)  418-7200.  For  additional 
information  concerning  the  information 
collections  contained  herein,  contact 
Dorothy  Conway  at  202-418-0217,  or 
via  the  Internet  at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

This  is  a  synopsis  of  the 
Commission’s  Report  and  Order  in  CS 
Docket  No.  95-174,  FCC  No.  97-86, 
adopted  March  13, 1997  and  released 
March  14, 1997.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239), 
1919  M  Street,  NW,  Washington,  D.C. 
20554,  and  may  be  purchased  fiom  the 
Commission’s  copy  contractor. 
International  Transcription  Service, 

(202)  857-3800, 1919  M  Street,  NW, 
Washington,  D.C.  20554. 

This  Report  and  Order  contains  a  new 
information  collection.  The 
Conunission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collection  contained 
in  this  Report  and  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  comments 
are  due  May  30, 1997.  Comments 
should  address:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission’s  burden  estimates:  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  copy  of  any  comments  on  the 
information  collection  contained  herein 
should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234, 1919  M  Street, 
N.W.,  Washington,  D.C.  20554,  or  via 
the  Internet  to  dconway@fcc.gov.  For 
additional  information,  contact  Dorothy 
Conway  at  202-418-0217  or  via  the 
Internet  at  the  above  address. 

OMB  Approval  Number:  3060-XXXX. 

Title:  Implementation  of  Sections  of 
the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992; 
Rate  Regulation;  Uniform  Rate-Setting 
Methodology. 

Type  of  Review:  New  Collection. 

Respondents:  Businesses  and  other 
for-profit  entities:  state,  local  and  tribal 
governments. 

Number  of  Responses:  60  (10  rate 
proposals  and  50  LFA  reviews). 

Estimated  Time  Per  Response:  20-50 
hours. 

Total  Annual  Burden  to  Respondents: 
1,500  hours  estimated  as  follows:  We 
estimate  that  on  an  annual  basis,  cable 
operators  will  file  no  more  than  10 
imiform  rate  proposals  with  the 
Commission.  We  estimate  that  each 
operator  will  undergo  an  average  bmden 
of  50  hours  to  draft  the  rate  proposal 
and  to  reply  to  comments  received  from 
interested  parties.  10  rate  proposals  x  50 
hours  =  500  hoirrs.  We  estimate  that 
each  rate  proposal  will  afiect  an  average 
of  five  local  fienchise  areas.  The  average 
burden  for  each  LFA  to  review  each  rate 
proposal  and  file  comments  is  estimated 
to  be  20  hours.  10  rates  proposals  x  5 
LFAs  per  proposal  x  20  hours  =  1,000 
hoius. 

Total  Estimated  Cost  to  Respondents: 
$400,  estimated  as  follows:  Cable 
operators  will  have  postage  and 
stationery  expenses  of  $15  per  rate 
proposal  to  serve  copies  of  the  proposal 
and  each  set  of  replies  on  the 
Commission  and  affected  LFAs.  10  x 
$15  =  $150.  We  estimate  that  postage 
and  stationery  expenses  for  each  LFA 
will  be  $5  to  file  comments  on  each 
proposal.  10  proposals  x  5  LFAs  per 
proposal  X  $5  =  $250. 

Needs  and  Uses:  The  information 
collections  contained  herein  are 
necessary  to  implement  the  statutory 
provisions  for  cable  operators  contained 
in  the  1992  Cable  Act.  Uniform  rate 
proposals  will  be  filed  with  the 
Commission  and  served  on  all  affected 
LFAs.  The  rate  proposals,  comments 


received  finm  LFAs  and  replies  received 
from  cable  operators  will  be  reviewed 
by  the  Commission  in  considering 
whether  the  interests  of  subscribers  will 
be  protected  under  the  new  rate 
proposal. 

I.  Introduction 

1.  On  November  29, 1995,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  {“NPRM”]  in 
which  we  explored  the  establishment  of 
an  optional  rate-setting  methodology 
where  a  cable  operator  could  establish 
uniform  rates  for  uniform  cable  service 
tiers  offered  in  multiple  franchise  areas. 
Notice  of  Proposed  Rulemaking  in  CS 
Docket  No.  95-174  (Iioplementation  of 
Sections  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992 — Rate  Regulation,  Uniform 
Rate-Setting  Methodology),  60  FR  63492 
(December  11, 1995).  We  find  that  the 
establishment  of  such  uniform  rates 
would  benefit  both  cable  service 
subscribers  and  cable  operators.  We  also 
find,  however,  that  the  implementation 
of  imiform  rates  raises  several  complex 
case-by-case  issues.  Accordingly,  we 
hereby  permit  the  establishment  of 
uniform  rates  across  multiple  finnchise 
areas  on  a  case-by-case  basis  upon  the 
Commission’s  finding  that  the  cable 
operator’s  submission  of  a  proposed 
uniform  rate  proposal  and  supporting 
justification  demonstrates  that  the 
proposed  rate  structure  will  be 
reasonable,  taking  into  account  all 
critical  factors  relevant  to  its 
implementation,  and  subject  to  one 
important  condition.  Under  any  uniform 
rates  approach  permitted  by  the 
Commission,  rates  for  regulated  basic 
service  tiers  (”BSTs”)  may  not  exceed 
the  BST  rates  that  would  be  established 
under  our  existing  regulations;  thus, 

BST  rates  will  either  decrease  or  remain 
the  same  imder  a  uniform  rates 
mechanism. 

2.  As  discussed  more  fully  below,  we 
have  concluded  that  permitting 
operators  serving  multiple  franchise 
areas  to  establish  uniform  services  at 
uniform  rates  in  all  areas  would  be 
beneficial  for  subscribers,  franchising 
authorities  (“LFAs”),  and  cable 
operators.  Whether  to  seek  to  implement 
uniform  rates,  however,  will  be  left  to 
the  discretion  of  cable  operators.  A 
uniform  rates  approach  could  facilitate 
an  operator’s  ability  to  promote  its 
service  on  a  regional  basis.  This 
approach  could  better  inform  consumers 
and  enable  them  to  compare  packages  of 
services  offered  by  competitors,  thereby 
improving  competition  among 
providers.  Increased  competition  could 
result  in  improved  service  and  reduced 
rates  for  subscribers. 
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n.  Background 

3.  As  stated  in  the  NPRM,  under  the 
Cable  Television  Consiuner  Protection 
and  Competition  Act  of  1992  (the  “1992 
Cable  Act”),  Cable  Television  Consiuner 
Protection  and  Competition  Act.  Public 
Law  102-385, 106  Stat.  1460  (1992),  and 
the  Commission’s  implementing 
regulations,  47  CFR  §§  76.901-86,  a 
cable  operator  serving  multiple 
franchise  areas  must  establi^  maximum 
permitted  rates  independently  in  each 
franchise  area.  Rate-regulated  services 
consist  of  the  basic  service  tier  (“BST”), 
which  includes,  at  a  minimum,  all  local 
broadcast  stations  and  public, 
educational,  and  governmental  (“PEG”) 
access  channels  carried  on  the  system, 
and  the  cable  programming  services  tier 
(“CPST”),  which  includes  all  non-BST 
programming  offered  over  the  cable 
system,  other  than  programming  offered 
on  a  per  channel  or  per  program  basis. 

4.  We  noted  that  enforcement  of  the 
rate  regulations  is  divided  between 
qualified  local  franchising  authorities 
(“LFAs”)  and  the  Commission.  BST  rate 
regulation  is  generally  enforced  by 
qualified  LFAs.  An  operator’s  CPST,  on 
the  other  hand,  is  subject  to  rate 
regulation  directly  by  the  Commission. 

5.  We  also  discussed  the  situation 
where  a  cable  operator  acquires  a 
number  of  contiguous  systems  fium 
other  entities  and  seeks  to  establish 
uniform  rates  and  services  for  those 
systems.  We  stated  that,  imder  the 
Commission’s  “going-forward”  rules, 
the  operator  will  typically  have  the 
flexibility  to  add  diannels  to  certain 
systems  and  delete  channels  firom  others 
to  establish  a  uniform  programming 
line-up.  The  operator’s  efforts,  however, 
to  set  a  uniform  rate  will  be  constrained 
because  the  going-forward  rules 
specifically  dictate  permitted  rate 
changes  that  must  accompany  changes 
in  the  level  of  service  and  do  not  permit 
regional  averaging  of  the  data  used  to 
compute  rates. 

6.  In  the  NPRM  we  tentatively 
concluded  that  permitting  operators 
serving  multiple  firanchise  areas  to 
establish  uniform  services  at  uniform 
rates  in  all  areas  would  be  beneficial  for 
subscribers,  finnehising  authorities,  and 
operators.  We  stated  that  such  an 
approach  could  facilitate  an  operator’s 
advertisement  of  a  single  rate  for  cable 
service  over  a  broad  geographic  region, 
which  could  lower  its  marketing  costs 
and  enhance  its  ability  to  respond  to 
competition  from  alternative  service 
providers  that  may  establish  and  market 
uniform  services  without  regard  to 
franchise  area  boundaries. 

7.  In  the  NPRM  we  requested 
suggestions  for  an  appropriate  method 


for  the  establishment  of  uniform  rates, 
and  offered  for  comment  two  specific 
alternatives  that- would  be  revenue- 
neutral  to  an  operator.  Under  the  first 
approach,  an  operator  generally  would 
set  BST  rates  equal  to  &e  lowest  BST 
rate  for  any  one  franchise  area  as 
determined  under  our  existing  rate 
regulations  and  recoup  the  resulting 
foregone  BST  revenue  in  a  new  imiform 
CPST  rate  charged  to  CPST  subscribers. 
Under  the  second  approach,  an  operator 
would  generally  determine  a  blended 
average  rate  for  BSTs  and  CPSTs, 
respectively,  pursuant  to  a  formula 
desimed  by  the  Commission. 

8.  In  the  context  of  both  approaches, 
we  sought  comment  on  various  aspects 
of  a  cable  operator’s  establishment  of 
uniform  rates  for  uniform  services, 
including:  (1)  How  an  operator  would 
determine  equipment  rates;  (2)  the  costs 
and  benefits  of  requiring  an  operator,  if 
it  chose  to  set  the  uniform  rate  in 
unregulated  franchise  areas,  to  base  the 
uniform  rate  in  part  on  data  frt>m 
unregulated  areas;  (3)  how  an  operator 
would  apply  our  going-forward  policies; 
(4)  whether  this  approach  would  protect 
cable  subscribers  from  unreasonable 
rates  in  accordance  with  the  1992  Cable 
Act,  and  whether  an  operator  should  be 
required  to  phase-in  any  resulting  CPST 
rate  increases;  (5)  whether  a  cable 
operator’s  setting  of  uniform  rates 
should  be  restricted  to  franchise  areas 
located  within  some  level  of  proximity 
to  each  other,  such  as  the  Area  of 
Dominant  Influence,  the  same  county  or 
state,  or  whether  a  cable  operator  should 
be  permitted  to  select  the  region  in 
which  to  set  imiform  rates;  and  (6)  how 
PEG  and  other  franchise-related 
expenses  should  be  addressed  in  the 
context  of  uniform  rates. 

m.  Discussion 

9.  Much  of  the  record  submitted  in 
response  to  the  NPRAf  generally 
endorses  our  proposal  to  establish  an 
optional  approach  imder  which  a  cable 
operator  could  set  uniform  rates  for 
uniform  services  offered  in  multiple 
firanchise  areas,  as  stated  in  the  I^RM. 
As  a  general  matter,  we  believe  that, 
under  certain  conditions,  allowing  a 
cable  operator  to  establish  uniform 
regulated  cable  service  rates  across 
multiple  firanchise  areas  could  benefit 
consumers,  LFAs  and  the  cable 
operator.  The  record,  however,  indicates 
that  the  Commission’s  adoption  of  a 
specific  methodology  that  would  be 
applicable  to  all  cable  opierators 
nationwide  may  not  be  the  most  feasible 
course  of  action,  given  variations  in 
factors  hum  system  to  system.  We  will, 
therefore,  establish  pnx^ures  to  permit 
uniform  rates  across  multiple  franchise 


areas  through  the  Commission’s  case-by¬ 
case  review  of  a  cable  operator’s 
proposed  uniform  rate  structure.  These 
procedures  will  permit  the  Commission 
to  take  account  of  the  variations 
between  cable  systems  and  of  the 
comments  of  affected  LFAs. 

Accordingly,  a  cable  operator  seeking  to 
establish  uniform  rates  will  be  requi^ 
to  submit  a  proposal  with  supporting 
justification  that  states  fully  and 
precisely  all  pertinent  facts  and 
considerations  relied  on  to  demonstrate 
that  the  proposed  rates  will  not  be 
unreasonable. 

10.  Under  the  rate-setting  approach 
adopted  herein,  a  cable  operator  may 
submit  to  the  Commission  a  proposal  for 
establishing  uniform  rates  for  uniform 
services  offered  in  multiple  franchise 
areas.  The  Commission,  nowever,  will 
not  specify  a  particular  methodology  for 
setting  uniform  rates.  The  only 
condition  we  place  on  any  proposed 
uniform  rates  meciianism  is  that  the 
BST  rates  may  not  exceed  the  BST  rates 
that  would  be  established  under  our 
existing  regulations.  In  ad^tion,  below 
we  offer  general  guidelines  that  the 
Commission  will  consider  in  deciding 
whether  to  approve  a  particular 
proposed  mechanism. 

11.  A  cable  operator  will  be  required 
to  submit  with  its  proposal  a  certificate 
of  servics  showing  that  the  proposal  and 
its  supporting  justification  have  been 
served  on  all  affected  LFAs.  The 
Commissioh  will  place  the  operator’s 
filing  on  public  notice.  Interested 
persons,  including  the  affected  LFAs, 
may  submit  comments  on  the  proposal 
within  sixty  days  after  the  date  of  the 
public  notice.  The  cable  operator  may 
file  a  reply  to  the  comments  within 
thirty  days  thereafter.  The  Commission 
will  (xinsider  the  justificxition,  as  well  as 
all  other  submitted  materials,  and 
determine  whether  the  proposed 
uniform  rates  will  not  be  unreasonable. 
Pursuant  to  this  Order  and  any 
conditions  established  in  a  Commission 
decision  on  a  particular  proposal,  the 
Commission  may  approve  uniform  rates 
notwithstanding  any  differences 
between  the  uniform  rates  and  the  rates 
that  would  be  determined  under  our 
existing  benchmark  rate  formula. 

12.  Some  LFAs  express  concern  that 
a  uniform  rates  mechanism  will  not 
protect  subscribers  firom  unreasonable 
cable  service  rates,  as  required  under 
the  1992  Cable  Act.  On  the  contrary,  we 
believe  that,  in  any  event,  rates  will 
remain  reasonable  under  any  uniform 
rates  approach  approved  by  the 
Commission.  First,  it  is  important  to 
note  that,  while  the  benchmark  formula 
is  the  most  widely  used  method  for 
determining  rates  in  compliance  with 
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our  rules,  we  have  found  rates  other 
than,  or  that  vary  from,  benchmark  rates 
to  be  reasonable.  For  example,  an 
operator  may  elect  to  justify  BST  and 
CPST  rates  based  on  a  cost-of-service 
showing.  The  Commission  has  also 
eliminated  the  “all  rates  in  play” 
approach  so  that,  if  no  complaint 
concerning  a  CPST  rate  or  rate  increase 
was  filed  tefore  November  6, 1995,  the 
cable  operator’s  CPST  rate  as  of  that 
date  would  be  deemed  not  unreasonable 
under  our  rules.  This  may  lead  to  a  rate 
being  deemed  not  unreasonable 
although  the  rate  might  not  be  accepted 
under  our  bwachmark  formula.  We  also 
note  that  the  Commission  has  an  on¬ 
going  proceeding  in  which  we  are 
considering  increased  pricing  flexibility 
for  operators  that  may  result  in 
somewhat  higher  CPST  and  lower  BST 
rates.  See  Memorandum  Opinion  and 
Order,  and  Notice  of  Proposed 
Rulemaking,  MM  Docket  No.  92-266 
and  CS  Docket  No.  96-157,  61  FR  45356 
(August  29, 1996)  [“Cable  Pricing 
Flexibility  NPRM"’].  Finally,  the 
Commission  has  allowed,  subject  to 
certain  conditions,  agreements  among 
LFAs  and  small  cable  operators  to  serve 
as  yet  another  alternative  method  or 
process  for  establishing  reasonable  rates 
for  reflated  tiers  of  cable  service. 

13.  We  further  address  the  concerns  of 
LFAs  regarding  the  reasonableness  of 
imifqrm  rates  by  placing  a  condition  on 
an  operator’s  setting  of  uniform  rates. 
That  is,  under  any  uniform  rates 
structure  established  pursuant  to  this 
Order,  BST  rates  for  any  subscriber  in 
the  affected  areas  may  not  exceed  the 
BST  rates  that  would  be  established 
under  our  existing  regulations.  Thus, 
LFAs  can  be  assured  that,  at  a 
minimum,  BST  rates  will  either 
decrease  or  remain  unchanged.  For 
example,  if  an  operator  sought  to 
implement  uniform  rates  for  three 
franchise  areas  where  the  maxiTnum 
permitted  BST  rates  are  $10.00,  $11.00 
and  $12.00,  respectively,  any  uniform 
rates  proposal  ^t  resulted  in  a  uniform 
BST  rate  greater  than  $10.00  would  be 
disapproved. 

14.  ^e  fair  implementation  of  a 
uniform  rate  approach  is  facilitated  if 
the  Commission  can  examine  the 
methodology  to  be  employed  and  the 
impact  of  that  methodology  on 
subscribers  in  advance  of  its 
implementation.  Our  approach  will 
provide  the  Commission  with  the  ability 
to  render  an  informed  and  accurate 
decision  on  whether  an  operator’s 
proposed  uniform  rates  are  not 
unreasonable.  An  operator’s  supporting 
justification  must  include  a  specific, 
detailed  description  of  all  relevant 
financial  and  economic  data,  and  other 


factors  (including  particularly  local 
factors)  that  demonstrate  the  impact  of 
the  proposal  on  subscriber  rates,  and 
that  justify  the  uniform  rates  as  not 
unreasonable.  This  approach  also  will 
allow  the  Commission  to  consider  the 
views  of  LFAs  and  consider  whether  the 
interests  of  subscribers  will  be  protected 
under  the  new  rate  structture. 

15.  On  a'  going-forward  basis,  we  will 
require  operators  that  establish  initial 
uniform  rates  under  the  regulations  we 
set  forth  here  to  adjust  future  rates  on 
an  annual  basis,  pursuant  to  FCC  Form 
1240.  We.  believe  that  allowing  rate 
changes  no  more  fiequently  than 
annually  will  enhance  the  efficiency  of 
rate  review  by  LFAs.  As  under  our 
current  rules,  review  of  adjustments  to 
BST  rates  will  be  the  responsibility  of 
LFAs  while  the  Commission  will  be 
responsible  for  review  of  CPST  rates. 

16.  We  seek  to  provide  guidance  in 
this  Order  to  cable  operators  that 
propose  uniform  rates.  First,  as  we 
already  have  indicated,  implementing 
any  uniform  rate  approach  across 
multiple  franchise  areas  inevitably 
raises  issues  that  do  not  lend  themselves 
to  a  global  resolution.  The  most  difficult 
and  common  issue  arises  when  a  cable 
operator  is  regulated  by  multiple  LFAs, 
as  compared  to  a  single  state-level  or 
regional  regulatory  bi^y.  A 
methodology  that  would  produce 
uniform  rates  throughout  multiple 
franchise  areas  and  would  be  applicable 
in  one  particular  franchise  area,  for 
example,  would  be  based  in  part  on 
information  that  is  particular  to  other 
fianchise  areas. 

17.  The  NPHM  sought  comment  on 
how  review  by  one  LFA  of  a  proposed 
uniform  rate  may  affect  implementation 
of  that  rate  in  other  franchise  areas. 

First,  some  LFAs  contend  that  a  uniform 
rate  approach  could  increase  their 
administrative  burden  by  requiring 
them  to  review  the  underlying  data  and 
rates  for  all  local  franchising  areas 
where  the  uniform  rate  is  charged  in 
order  to  review  the  imiform  rate  charged 
in  its  local  franchising  area.  We 
disagree.  'The  condition  specified  above, 
that  requires  that  BST  rates  determined 
imder  a  uniform  rate  approach  may  not 
exceed  those  established  imder  our 
existing  regulations,  will  ease  LFAs’ 
regulatory  burdens  by  msuring  LFAs 
that  any  BST  rates  they  must  review 
will  ei&er  decrease  or  remain 
unchanged.  LFAs’  administrative 
burdens  therefore  will  not  significantly 
increase. 

18.  Other  LFAs  responded  to  this 
inquiry  by  arguing  that  their  jurisdiction 
over  b^ic  cable  rates  could  be 
compromised  imder  a  uniform  rates 
approach.  We  also  reject  these 


arguments.  First,  we  note  the  discussion 
above  concerning  an  LFA’s  option  to 
participate  vigorously  in  the 
Commission’s  review  of  an  operator’s 
proposed  uniform  rates  approach. 

Second,  an  LFA’s  authority  will  not  be 
undermined  because  the  overall  process 
for  establishing  and  regulating  uniform 
rates  will  be  parallel  to  that  of  our 
current  regulatory  framework.  In  the 
development  of  the  benchmark  formula, 
for  example,  the  Commission,  after 
notice  and  comment  and  the 
participation  of  LFAs,  established  and 
approved  the  regulatory  methodology 
that  sets  forth  reasonable  rates  for  the 
BST.  Using  tho  benchmark  formula,  the 
operator  then  submit-s  proposed  initial 
BST  rates  for  review  by  each  affected 
LFA.  If  the  BST  rate  is  rejected  by  an 
LFA,  the  operator  may  appeal  to  the 
Commission,  where  the  relevant  LFA 
receives  ample  opportunity  to  defend  its 
calculations  and  review  of  the  operator’s 
proposed  BST  rates.  With  respect  to  the 
optional  rate-setting  approach  adopted 
herein,  and  as  with  our  existing 
regulations,  the  Commission  merely 
approves  the  general  methodology  to  be 
employed  by  an  operator,  while 
jurisdiction  over  an  operator’s 
implementation  of  a  BST  rate  remains 
the  exclusive  responsibility  of  LFAs. 
Thus,  contrary  to  some  commenting 
LFAs’  arguments,  LFAs’  statutory 
responsibility  and  obligation  with 
respect  to  BSTs  will  not  be  hindered 
under  a  uniform  approach. 

19.  Commecters  suggest  a  variety  of 
approaches  for  resolving  conflicts  that 
could  arise  if  one  LFA  tolled  the 
effectiveness  of  the  proposed  uniform 
rate  in  its  franchise  area  while  another 
LFA  permitted  the  rate  to  take  effect  in 
its  area.  Generally,  commenting  LFAs 
seek  to  maintain  their  existing  authority 
over  BST  rates.  Although  they  do  not 
specifically  address  the  tolling  of 
proposed  uniform  rates,  presumably 
these  parties  might  argue  that  uniform 
rates  could  be  disapproved  by  any  one 
of  the  affected  LFAs,  and  that  rates 
would  be  tolled  in  all  the  franchise 
areas  until  an  appeal  of  the  relevant  rate 
decision  was  resolved.  Cable  operators, 
on  the  other  hand,  support  alloMring  the 
proposed  uniform  rate  to  take  effect 
immediately,  subject  to  a  later  “true-up” 
of  any  discrepancies  which  the 
Commission  subsequently  finds  to  exist. 
We  believe  that  the  current  authority  of 
LFAs  should  be  preserved,  and  that 
subscribers  must  remain  fully  protected 
from  unreasonable  rate  increases. 
Moreover,  an  operator  seeking  to  take 
advantage  of  the  benefits  of  establishing 
(or  adjusting)  uniform  rates  must  also 
shoulder  the  risks  of  implementing 
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uniform  rates.  We  therefore  will 
prohibit  a  proposed  imiform  rate  to  take 
effect  subject  only  to  a  subsequent  tnie- 
up.  Rather,  an  LFA  that  rejects  a 
proposed  uniform  rate  may  toll  the 
effectiveness  of  that  rate  in  that 
particular  franchise  area.  Alternatively, 
if  the  LFA  so  chooses,  the  rate  may  take 
effect,  however,  but  only  subject  to 
refunds  as  later  determined  by  the  LFA. 
An  LFA’s  decision  with  respect  to 
proposed  rates  will  only  have  effect 
within  the  LFA’s  particular  local 
franchise  area,  and  not  the 
implementation  of  rates  in  other 
franchise  areas. 

20.  As  indicated  above,  an  operator 
may  elect  to  implement  a  uniform  rates 
structure  in  a  region  that  covers  both 
regulated  and  imregulated  local 
franchise  areas.  Under  this  approach,  an 
operator  would  include  data  bum  both 
the  imregulated  and  regulated  areas,  and 
determine  a  uniform  rate  applicable  in 
all  such  areas.  We  believe  ffiat 
permitting  uniform  rates  to  include 
unregulated  franchise  areas  could 
benefit  subscribers  living  in  the  uniform 
rate  region.'With  respect  to  systems 
subject  to  effective  competition. 

Congress  determined  that  rate  regulation 
was  not  necessary  to  ensure  reasonable 
rates.  With  respect  to  cable  systems 
potentially  subject  to  regulation,  but 
which  €ue  currently  unregulated 
because  no  complaint  has  been  filed, 
there  is  no  evidence  to  suggest  that 
these  systems  have  unreasonable  rates. 
Indeed,  we  would  expect  that  if  rates 
were  imreasonable  in  these  franchise 
areas,  complaints  would  have  been  filed 
(especially  prior  to  passage  of  the 
Telecommunications  Act  of  1996  when 
a  single  complaint  was  enough  to  trigger 
CPST  rate  review).  Accordingly,  we  do 
not  believe  that  including  unregulated 
systems  for  purposes  of  determining 
uniform  rates  is  more  likely  to  lead  to 
unreasonable  rates  than  using 
exclusively  regulated  systems  to 
determine  uniform  rates. 

21.  With  respect  to  the  BST  in 
regulated  loccd  franchise  areas,  the 
operator  would  submit  to  the  LFA  its 
proposed  initial  rates,  and  the  regulating 
LFA  would  have  authority  to  review 
and  approve  or  disapprove  the  propos^ 
rates.  If  the  LFA  determined  that  a 
reduction  in  BST  rates  is  necessary  to 
comply  with  the  rules,  the  operator 
would  be  required  to  reflect  this 
reduction  in  the  rate  charged  in  the 
region,  if  necessary.  Again,  nothing  in 
this  Order  is  intended  to  compromise 
LFAs’  authority  to  regulate  BST  rates. 
With  respect  to  CPST  rates,  we 
emphasize  that,  in  reviewing  a  uniform 
rates  proposal,  we  will  closely  examine 
the  impact  of  the  proposal  on 


subscribers’  rates,  and  would  be 
disinclined  to  approve  any  scheme  that 
results  in  a  more  than  minimal  increase 
in  CPST  rates  for  a  large  proportion  of 
the  affected  subscribers. 

22.  Commenting  cable  operators  eu^e 
that  they  will  require  broad  discretion 
with  respect  to  several  aspects  of  setting 
uniform  rates,  including:  (1)  the  size  of 
the  region  in  which  to  establish  uniform 
rates;  (2)  whether  all  franchise  areas 
located  within  the  uniform  rate  region 
must  be  included  for  purposes  of 
calculating  and  offering  the  uniform 
rate;  (3)  which  tiers  of  regulated  cable 
service  should  be  offered  at  a  uniform 
rate;  (4)  the  methodology  employed  to 
determine  the  uniform  rate;  (5)  how  to 
address  variances  in  the  numbers  of 
channels  offered  in  various  franchise 
areas;  and  (6)  how  and  whether  to 
establish  uniform  rates  for  the 
installation  or  maintenance  of 
equipment.  Below  we  offer  some  general 
guidance  regarding  what  a  cable 
operator  should  follow  to  accomplish 
these  goals. 

23.  First,  we  anticipate  that  an 
operator’s  uniform  rates  proposal  will 
be  based  on  some  meaningful  neutral 
geographic  measure,  such  as  the  Area  of 
Dominant  Influence  (ADI),  the 
Designated  Market  Area,  the  Basic 
Trading  Area,  or  the  Standard 
Metropolitan  Statistical  Area.  Where  the 
operator  proposes  to  include  additional 
frwchise  areas  outside  of  such  a  region 
or  measure,  our  case-by-case  review  will 
examine  the  operator’s  proposal  and 
justification. 

24.  Second,  with  respect  to  which 
franchise  areas  should  be  included  in  a 
imiform  rate  structure,  we  would  be 
disinclined  to  approve  a  scheme  in 
which  an  operator  selects  some  of  its 
franchise  areas  in  a  contiguous 
geographic  region,  but  excludes  others, 
unless  compelling  circumstances  were 
shown  to  justify  such  an  approach.  An 
example  of  a  situation  presenting  such 
circumstances  could  be  one  in  which  an 
upgrade  was  in  progress  and  the 
uniform  rates  b^ame  applicable  as  the 
upgrade  progressed.  In  this  vein,  we 
note  that  some  commenting  LFAs  argue 
that  a  uniform  rate  structure  may  result 
in  cross-subsidization  among 
subscribers  living  in  franchise  areas 
where  a  cable  operator’s  costs  of 
providing  service  are  relatively  low 
costs  and  those  subscribers  in  franchise 
areas  where  costs  are  higher.  Any  cross¬ 
subsidization  that  may  occur  under  a 
uniform  rates  structure,  however,  will 
be  neither  significant  nor  unique.  In 
addition,  as  stated  above,  we  will  be 
disinclined  to  approve  any  proposal  that 
results  in  a  more  than  minimal  increase 


in  CPST  rates  for  a  significant 
proportion  of  the  affected  subscribers. 

25.  Third,  with  respect  to  which  tiers 
of  regulated  service  should  be  offered  at 
uniform  rates,  we  would  be  inclined 
generally  to  ratify  a  uniform  rate 
proposal  that  covers  all  of  an  operator’s 
BSTs  within  the  proposed  uniform  rate 
region.  Furthermore,  any  uniform  rate 
proposal  in  which  BST  rates  decrease 
likely  will  include  offsetting  CPST  rate 
increases,  assuming  an  operator’s 
overall  rates  and  revenues  remain  close 
to  neutral  imder  the  uifiform  rate 
scheme.  We  believe  that  in  light  of  the 
high  penetration  of  at  least  one  CPST  in 
most  multi-tiered  systems,  it  will  be 
possible  to  effect  these  o&ets  with 
minimal  CPST  rate  increases.  We  also 
would  entertain  proposals  to  offer 
uniform  rates  on  CPSTs  generally, 
regardless  of  their  penetration. 

26.  Fifth,  we  note  that  in  the  NPRM 
we  sought  comment  on  whether  the 
particular  packages  of  programming 
services  offered  at  a  imiform  rate  in 
multiple  franchise  areas  must  be 
identical.  In  response,  cable  opierators 
urge  the  Commission  to  allow  an 
operator  broad  discretion  in  dealing 
with  variances  among  numbers  of 
channels  offered  in  various  areas.  With 
respect  to  the  cable  operators’ 
comments,  we  believe  generally  that  the 
establishment  of  uniform  rates  across 
multiple  franchise  areas  should  be 
permitted  where  the  cable  operator  is 
offering  the  same  number  of  channels 
on  its  regulated  tiers  of  programming 
services.  Generally,  subscribers  in  one 
franchise  area  should  not  pay  the  same 
rates  as  those  in  another  fi^chise  area 
if  the  amount  of  programming  services 
received  are  not  the  same.  Therefore,  we 
would  be  inclined  to  accept  uniform 
rate  proposals  that  apply  only  to 
franchise  areas  that  have  identical 
numbers  of  channels  on  the  respective 
BSTs  and  CPSTs. 

27.  However,  with  respect  to  whether 
the  packages  of  services  need  be 
identical,  we  recognize  that  there  may 
be  circumstances  beyond  the  operator’s 
control  that  cause  dissimilarities  among 
tiers  of  programming  services.  For 
instance,  differences  in  PEG  access  and 
must-carry  requirements  or  leased 
access  use  are  factors  that  might  create 
deviations  in  the  channel  line-ups 
received  by  subscribers  in  a  contiguous 
geographic  area.  Indeed,  because  of 
these  circumstances,  certain  LFAs  argue 
that  any  uniform  rates  mechanism 
implemented  pursuant  to  this  Order 
will  not  result  in  truly  uniform  rates, 
and  thus  will  not  succeed  in  reducing 
confusion  for  a  subscriber  moving 
between  different  parts  of  the  same 
uniform  rates  region.  In  order  to  address 
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these  concerns,  as  well  as  provide 
operators  with  a  measure  of  flexibility 
in  implementing  a  uniform  rates 
structure,  we  will  take  care  when 
evaluating  a  proposal  for  uniform  rates 
across  franchise  areas  that  do  not 
receive  identical  programming  services 
to  consider  the  exten*  and  nature  of  the 
deviation  in  programming  services,  and 
whether  the  deviation’s  impact  on 
subscriber  rates  is  significant  In  the 
event  that  a  deviation  based  on  PEG 
access  costs  or  other  external  costs 
(including  franchise-related  external 
costs)  is  significant,  we  would  consider 
a  requirement  that  an  operator’s  uniform 
rates  be  determined  exclusive  of  such 
costs;  in  which  case  the  operator  likely 
would  be  permitted  to  add  these  costs 
onto  the  uniform  rate  on  a  franchise-by- 
franchise  basis.  In  this  vein,  we  note 
that  our  existing  regulations  have 
always  permitted  cable  systems  that 
cover  multiple  franchise  areas  having 
differing  firanchise  fees  or  other 
franchise  costs  to  advertise  a  “fee  plus” 
rate  that  indicates  the  core  rate  plus  the 
range  of  possible  additions,  depending 
on  the  particular  location  of  the 
subscriber. 

28.  Finally,  we  note  that,  imder  the 
Telecommunications  Act  of  1996,  cable 
operators  may  aggregate  their  equipment 
costs  on  a  franchise,  system,  regional,  or 
company  level.  The  Commission  has 
adopted  regulations  implementing  this 
provision  that,  among  other  things,  ease 
the  burden  of  cable  rate  regulation  on 
operators  and  increase  administrative 
efficiency  for  both  LFAs  and  cable 
operators.  Cable  operators  seekii^  to 
implement  uniform  rates  may  avail 
themselves  of  those  rules  to  bring 
imiformity  to  their  equipment  rates. 

29.  Accordingly,  we  ^d  that 
implementation  of  any  uniform  rate 
approach  as  offered  in  the  NPBM 
requires  resolving  several  issues, 
including  those  of  a  local  nature,  that  do 
not  lend  themselves  to  global  resolution. 
We  find  that  it  is  preferable  to  base  our 
approval  of  any  uniform  rate  approach 
on  data  that  accurately  reflects  die 
situation  of  a  particular  cable  operator 
seeking  to  establish  uniform  rates,  and 
the  predicted  impact  on  consumers  of 
the  operator’s  proposal.  We  therefore 
decline  to  specify  a  particular 
methodology  for  implementing  uniform 
rates.  Rather,  as  described  above,  cable 
operators  may  submit  information  in 
accordance  ivith  the  procedures 
outlined  above  demonstrating  that  the 
proposed  uniform  rates  will  not  be 
unreasonable.  In  light  of  this  finding,  we 
decline  to  reach  the  arguments 
presented  by  the  commenters  with 
respect  to  the  appropriate  methodology. 


region,  and  other  aspects  of  uniform 
rates  offered  for  comment  in  the  NPRM. 

IV.  Regulatory  Flexibility  Act 
Certification 

30.  As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  §  603  (RFA),  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the  Notice  of 
Proposed  Rulemaking  in  CS  Docket  95— 
174  (the  “NPRM”).  The  Commission 
sought  written  public  comments  on  the 
proposals  in  the  NPRM  including 
comments  on  the  IRFA.  No  Comments 
were  received. 

31.  Although  we  performed  an  IRFA 
in  the  NPRM,  there  were  no  comments 
received  in  response  to  the  IRFA  and  we 
believe  that  we  can  certify  that  no 
Regulatory  Flexibility  Act  Analysis  is 
now  necessary. 

32.  We  do  not  believe  that  the  final 
rule  adopted  in  the  Report  and  Order 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  5  U.S.C.  §  605(b).  The  imiform 
rate  option  described  in  this  Report  and 
Order  gives  cable  operators  an 
additional  option  when  setting  rates, 
and  is  not  mandatory.  This  rate 
adjustment  option  will  not  force 
operators  to  forgo  revenues  as  it  is 
designed  to  be  revenue  neutral  to  cable 
operators.  The  Communications  Act  at 
47  U.S.C.  §  543(m)(2)  defines  a  small 
cable  operator  as  “a  cable  operator  that, 
directly  or  through  an  affiliate,  serves  in 
the  aggregate  fewer  than  1  percent  of  all 
subscribers  in  the  United  States  and  is 
not  affiliated  with  any  entity  or  entities 
whose  gross  annual  revenues  in  the 
aggregate  exceed  $250,000,000.”  Under 
the  Communications  Act,  at  47  U.S.C. 

§  543(m)(l),  a  small  cable  operator  is  not 
subject  to  the  rate  regulation 
requirements  of  Sections  543(a),  (b)  and 
(c)  on  cable  programming  services  tiers 
(“CPSTs”)  in  any  franchise  area  in 
which  it  serves  50,000  or  fewer 
subscribers. 

33.  The  Regulatory  Flexibility  Act 
defines  at  5  U.S.C.  §  601(5)  “small 
governmental  jurisdictions”  as 
“govenunents  of  cities,  covmties,  towns, 
townships,  villages,  school  districts  or 
special  districts  with  populations  of  less 
than  50,000.”  Under  the  Commissions 
current  rules,  if  a  local  franchising 
authority  (“LFA”)  has  elected  to  rate 
regulate  the  basic  service  tier  (“BST”), 

a  cable  operator  must  submit  rate 
justifications  to  the  LFA  on  FCC  Forms. 
We  do  not  believe  that  small  LFAs  will 
face  a  significant  economic  impact  due 
to  this  Report  and  Order.  The  change  in 
our  rules  adopted  herein  would  not 
have  a  significant  economic  effect  on 
small  LFAs  because  the  burden 
associated  with  reviewing  a  uniform 


rate  approach  should  be  no  more  than 
the  burden  under  the  current 
regulations.  If  other  rate  adjustments  are 
made  to  the  BST  at  the  time  of  the 
uniform  rate  adjustment,  or  at  some 
time  thereafter,  the  cable  operator  will 
be  required  to  submit  a  rate  justification 
to  the  LFA  that  is  based  on  the 
operator’s  “imderlying  rate,”  i.e.,  the 
rate  the  operator  would  be  charging  in 
the  absence  of  the  imiform  rate 
adjustment.  The  LFA  will  engage  in  the 
same  rate  review  process  as  would  have 
otherwise  occurr^  for  these  other  rate 
adjustments.  LFA  review  of  the 
underlying  rate  entails  the  same  rate 
review  process  that  would  occur 
normally,  without  the  uniform  pricing 
option  adopted  herein.  Responsibility 
for  the  determination  of  the  correctness 
of  the  uniform  rate  adjustment  to  CPST 
rates  will  rest  with  the  Commission 
because  the  Commission,  and  not  LFAs, 
is  responsible  for  insuring  that  CPST 
rates  are  not  unreasonable. 

34.  The  Commission  will  send  a  copy 
of  this  certification,  along  with  this 
Report  and  Order,  in  a  report  Jo 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  §  801(a)(1)(A),  and  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  this 
certification  will  also  be  published  in 
the  Federal  Register. 

V.  Final  Paperwork  Reduction  Act  of 
1995  Analysis 

35.  This  Report  and  Order  contains  a 
new  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collection  contained 
in  this  Report  and  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104—13.  Public  comments 
are  due  May  30, 1997.  Comments 
should  addmss;  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission’s  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

36.  A  copy  of  any  comments  on  the 
information  collection  contained  herein 
should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234, 1919  M  Street, 
NW.,  Washington,  DC  20554,  or  via  the 
Internet  to  dcoQway@fcc.gov.  For 


Federal  Register  /  Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Rules  and  Regulations  15127 


additional  information,  contact  Dorothy 
Conway  at  202—418-0217  or  via  the 
Internet  at  the  above  address. 

VI.  Ordering  Clauses 

37.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  granted  in 
sections  4(i),  4(j),  303(r)  and  623  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j),  303(r) 
and  543,  part  76  of  the  Commission’s 
rules  is  amended  as  set  forth  below.  The 
amendments  impose  information 
collection  requirements  and  shall 
become  effective  upon  approval  of  the 
Office  of  Management  and  Budget 
(“OMB”)  but  no  sooner  than  April  30, 
1997.  The  Commission  will  issue  a 
document  at  that  time  notifying  parties 
that  the  regulations  adopted  herein  have 
become  effective. 

38.  It  is  further  ordered  that,  the 
Secretary  sludl  send  a  copy  of  this 
Report  and  Order,  including  the  Final 
R^ulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  96-354,  94 
Stat.  1164,  5  U.S.C.  §§601  et  seq.  (1961). 

List  of  Sul^ects  in  47  CFR  Part  76 

Cable  television. 

Federal  Conununicatioas  Coramusion. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Part  76  of  the  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows; 

ABthority.  47  U.S.C.  151, 152, 153, 154, 
301,  302,  303,  303a,  307,  308,  309,  312,  315, 
317,  325,  503,  521,  522,  531,  532,  533,  534, 
535,  536,  543,  544,  544a,  545,  548,  552,  554, 
556,  558,  560,  561,  571,  572,  573. 

2.  Section  76.922  is  amended  by 
revising  paragraph  (c)(2)  and  adding  a 
new  paragraph  (n)  to  read  as  follows; 

§76.922  Rates  for  the  basic  service  tier 
arnt  cable  progranmiiig  services  tiers. 
***** 

(c)  *  *  * 

(2)  The  Commission’s  price  cap 
requirements  allow  a  system  to  adjust 
its  permitted  charges  for  inflation, 
changes  in  the  niimber  of  regulated 
channels  on  tiers,  or  changes  in  external 
costs.  After  May  15, 1994,  adjustments 
for  changes  in  external  costs  shall  be 
calculate  by  subtracting  external  costs 
from  the  system’s  permitted  charge  and 


making  changes  to  that  “external  cost 
component’’  as  necessary.  The 
remaining  charge,  referr^  to  as  the 
“residual  component,’’  will  be  adjusted 
annually  for  inflation.  Cable  systems 
may  adjust  their  rates  by  using  the  price 
cap  rules  contained  in  either  paragraph 
(d)  or  (e)  of  this  section.  In  addition, 
cable  systems  may  further  adjust  their 
rates  using  the  methodologies  set  forth 
in  paragraph  (n)  of  this  section. 
***** 

(n)  Further  rate  adjustments — 
Uniform  rates.  A  cable  operator  that  has 
established  rates  in  accordance  with  this 
section  may  then  be  permitted  to 
establish  a  uniform  rate  for  uniform 
services  offered  in  multiple  franchise 
areas.  This  rate  shall  be  determined  in 
accordance  with  the  Commission’s 
procedures  and  requirements  set  forth 
in  CS  Docket  No.  95-174. 

(FR  Doc.  97-8041  Filed  3-28-97;  8:45  am) 
BHXMG  CODE  tMS-ei-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administratfon 

50  CFR  Part  679 

[Docket  No.  960631152-7062-63;  I.D. 
031297q 

RIN0646-AI16 

Rsheries  of  the  Exdueive  Economic 
Zone  Off  Aieeka;  Technical 
Amendment;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  technical 
amendment. 

SUkMARY:  NMFS  is  correcting 
regulations  that  contain  inadvertent 
omissions  that  resulted  from  NMFS’ 
consolidation  of  six  parts  in  title  50  of 
the  CFR,  related  to  the  Alaska 
regulations,  into  one  CFR  part  in 
response  to  the  President’s  Regulatory 
Reform  Initiative.  This  action  corrects 
regulations  that  authorize  the  release  of 
pollock,  flatfish,  and  Pacific  cod 
reserves  in  the  Gulf  of  Alaska. 

EFFECTIVE  DATE:  March  31, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 

Patsy  A.  Bearden,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  When  the 
consolidated  rule  was  published  in  the 
Federal  Register  on  June  19, 1996  (61 
FR  31228),  it  was  intended  to  contain  no 
substantive  changes  to  the  existing 
regulations.  Inadvertently,  text  that  had 


existed  at  §  672.20(dXl)(ii)  was  omitted. 
This  technical  amendment  is  reinstating 
the  omitted  text  into  the  regulation. 

NMFS  is  correcting  the  regulations  as 
follows: 

(1)  Section  679.20(bK2)  is  revised  by 
changing  the  word  “flounder”  to  read 
“flatfish.” 

(2)  Section  679.20(bK2Ki)  and  (ii)  are 
added  to  include  inshore/ofEshore 
pollock  and  Pacific  cod  provisions  to 
the  Gulf  of  Alaska  (GOA)  reserves. 

(3)  Section  679.20(3)  is  revised  by 
adding  text  that  was  inadvertently 
omitt^  to  include  the  GOA  in  the 
apportionment  text 

ClaMificalimi 

Because  this  technical  amendment 
makes  only  non-substantive  corrections 
to  an  existing  rule,  notice  and  public 
procedure  thereem  and  a  delay  in 
effective  date  would  serve  no  purpose. 
Accordingly,  under  5  U.S.C.  553(b)(B) 
and  (d),  notice  and  public  pincedure 
thereon  and  a  delay  in  effective  date  are 
unnecessary. 

Because  this  rule  is  being  issued 
Muthout  prior  comment,  it  is  not  subject 
to  the  R^ulatory  Flexibility  Act 
requirement  for  a  regulatory  flexibility 
anidysu  and  none  hw  been  prepared. 

T^  rule  makes  minor  technical 
changes  to  a  rule  that  has  been 
determined  to  be  not  significant  under 
E.0. 12866.  No  changes  in  the 
regulatory  impact  previously  reviewed 
and  analyzed  will  result  frum 
implementation  of  this  technical 
amendment 

List  of  Subjecits  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  24. 1997. 

Roiland  A.  Schmitleii, 

Assistant  Administrator  for  Fisheries, 
NatioruU  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  679  is  amended  as  follows: 

PART  679-FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1. -The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Aadiority:  16  U.S.C  773  et  seq.,  1801  et 
seq. 

2.  In  §  679.20,  paragraphs  (bM2Ki)  and 
(ii)  are  added,  the  introductory  text  of 
(b)(2).  the  heading  for  (bH3).  paragraphs 
(b)(3)(i)(A).  and  (b)(3Kii)(A)  and  (B)  are 
revised  to  read  as  follows: 

§679.20  Ganarai  kmHaOons. 
***** 

(b)*** 
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(2)  GOA.  Initial  reserves  are 
established  for  pollock.  Pacific  cod, 
flatfish,  and  “ofoer  species,”  which  are 
equal  to  20  percent  of  the  TACs  for 
these  species  or  species  groups. 

(i)  Pollock  inshore/offshore 
reapportionment  (Applicable  through 
DetxmberSl,  1998).  Any  amounts  of  the 
GOA  reserve  that  are  reapportioned  to 
pollock  as  provided  by  this  paragraph 
(b)  must  be  apportioned  between 
inshore  and  offshore  components  in  the 
same  proportion  specified  in  paragraph 
(a)(6)(ii)  of  this  section. 

(ii)  Pacific  cod  inshore/offshore 
reapportionment  (Applicable  throu^ 


December  31, 1998).  Any  amounts  of  the 
GOA  reserve  that  are  reapportioned  to 
Pacific  cod  as  provided  by  this 
paragraph  (b)  miist  be  apportioned 
between  inshore  and  o&hore 
components  in  the  same  proportion 
specified  in  paragraph  (a)(6)(iii)  of  this 
section. 

(3)  Apportionment  of  reserves. 

(A)  As  soon  as  practicable  after  April 
1,  June  1,  and  August  1,  and  on  such  ^ 
other  dates  as  NNff  S  determines 
appropriate,  NMFS  will,  by  notification 
in  the  Federal  Register,  apportion  all  or 
part  of  the  BSAI  or  GOA  reserve  in 
accordance  with  this  paragraph  (b). 


(B)  *  *  * 

(ii)  *  •  * 

(A)  General.  Except  as  provided  in 
paragraph  (b)(3)(ii)(B)  of  this  section, 
NMFS  will  apportion  the  amount  of 
BSAI  or  GOA  reserve  that  will  be 
harvested  by  U.S.  vessels  diuing  the 
remainder  of  the  year. 

(B)  Exception.  Part  or  all  of  the  BSAI 
or  GOA  reserve  may  be  withheld  if  an 
apportionment  would  adversely  affect 
the  conservation  of  groundfish  resources 
or  prohibited  species. 
***** 

[FR  Doc.  97-8058  Filed  3-28-97;  8:45  am] 
BHUNQ  CODE  3S10-22-F. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  46 
[Docket  No.  FV96-351A] 

RIN:  0581-AB41 

Amendments  to  the  Perishable 
Agricultural  Commodities  Act  (PACA) 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule;  reopening  of  the 
comment  period. 

SUMMARY:  This  document  reopens  the 
period  for  filing  written  comments  on 
revisions  to  the  Perishable  Agricultural 
Commodities  Act  (PACA)  license  fees. 
These  changes  would  conform  current 
regulations  to  new  legislative  changes 
signed  into  law  by  President  Clinton. 
Specifically,  the  changes  to  the  license 
fee  structure  phase  retailers  and  grocery 
wholes€ders  out  of  license  fee  payments 
over  a  3*year  period;  establish  a  one¬ 
time  administrative  fee  for  new  retailers 
and  grocery  wholesalers  entering  the 
program  after  the  3-year  phase-out 
period;  and  increase  license  fees  from 
$400  to  $550  annually  for  all  other 
licensees. 

DATES:  Comments  must  be  received  by 
April  30, 1997.  • 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  reopened  action. 
Comments  must  be  sent  to  James  R. 
Frazier,  Chief,  PACA  Branch,  Fruit  and 
Vegetable  Division,  Room  2095-South 
Building,  1400  Independence  Avenue, 
S.W.,  P.O.  Box  96456,  Washington,  EXH 
20090-6456.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  in 
the  Federal  Register  and  will  be  made 
available  for  inspection  in  the  PACA 
Branch  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Frazier,  Chief,  PACA  Branch. 
F8cV  Division,  AMS,  USDA,  Room  2095- 
South  Building,  P.O.  Box  96456, 


Washington,  DC  20090-6456,  Phone 
(202) 720-2272. 

SUPPLEMENTARY  INFORMATION:  The  PACA 
was  amended  by  Public  Law  104—48. 

The  regulations  implementing  the 
PACA  (other  than  the  Rules  of  Practice) 
are  published  in  the  Code  of  Federal 
Regulations  at  Title  7,  Part  46  (7  CFR 
Part  46).  A  proposed  rule  to  amend  the 
regulations  to  implement  Public  Law 
104—48  was  published  in  the  September 
10, 1996  issue  of  the  Federal  Register 
(61  FR  47674).  The  60-day  comment 
period  closed  on  Novemlwr  12, 1996. 
Twelve  comments  were  received  on  the 
proposed  rule  from  four  trade 
associations  representing  growers  and 
shippers,  three  trade  groups 
representing  retailers  and  grocery 
wholesalers,  three  law  firms,  one 
association  representing  the  frozen  food 
industry,  and  one  fruit  and  vegetable 
broker. 

Section  46.6  of  the  proposed  rule 
would  phase  all  retailers  and  grocery 
wholes^ers  out  of  license  fee  payments 
over  the  3-year  period,  beginning 
November  15, 1995  and  ending 
November  14, 1998.  The  gradual  phase¬ 
out  of  fee  payments  under  this  proposed 
rule  is  inclusive  of  all  retailers  and 
grocery  wholesalers,  regardless  of  when 
they  were  initially  licensed  under  the 
PACA. 

Of  the  twelve  comments  received, 
three  addressed  the  collection  of 
renewal  fees  paid  by  grocery 
wholesalers  and  retailers  licensed  by 
USDA  after  enactment  of  Public  Law 
104-48.  The  three  commentors  write 
that  USDA  is  incorrectly  proposing  that 
first-time  licensed  retailers  and  grocery 
wholesalers  pay  renewal  fees.  They  refer 
to  section  499  (c)  (3)  of  the  statute 
designated,  “ONE-TIME  FEE  FOR 
RETAILERS  AND  GROCERY 
WHOLESALERS  THAT  ARE 
DEALERS”,  which  specifies  the  fees  to 
be  paid  by  a  retailer  or  a  grocery 
wholesaler  making  an  initial  application 
during  the  phase-out  period  end  after 
such  period  ends.  The  commentors 
emphasized  the  statutory  language 
ending  section  499  (c)  (3)  which  states: 
“*  *  *a  retailer  or  grocery  wholesaler 
paying  a  fee  under  this  paragraph  shall 
not  be  required  to  pay  any  fee  for 
renewal  of  the  license  for  subsequent 
years.”  Since  the  commentors’ 
interpretation  of  the  legislative 
amendment  is  substantially  different 
from  USDA’s  view  but  appears  to  be 


plausible,  USDA  has  determined  that 
reopening  the  comment  period  imtil 
April  30, 1997,  would  allow  other 
parties  interested  in  this  matter  more 
time  to  review  this  section  of  the 
proposed  rule  £md  provide  their 
comments.  In  the  meantime,  USDA  will 
continue  to  assess  license  renewal  fees 
as  provided  in  7  CFR  Part  46.6.  Should 
USDA,  after  notice  and  comment, 
conclude  that  the  law  excludes  certain 
categories  of  licensees  from  the 
requirement  to  pay  regular  renewal  fees, 
all  such  fees  paid  by  those  firms  or 
individuals  shall  be  refunded  with 
interest.  If  USDA  reaches  such  a 
conclusion,  the  PACA  program  will  face 
a  projected  $750,000  loss  in  revenue 
over  the  three-year  phase-out  period. 

Accordingly,  the  period  in  which  to 
file  written  comments  is  reopened  imtil 
April  30, 1997, 

List  of  Subief:ts  in  7  CFR  Part  46 

Agricultural  commodities.  Brokers, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  21, 1997. 

Eric  M.  Forman, 

Acting  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-7808  Filed  3-28-97;  8:45  am) 
BILUNG  CODE  341(MI2-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-CE-45-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  de  Haviliand 
DHC-6  series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 

SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD),  which  would  have 
supersede  AD  78-26-02.  That  AD 
currently  requires  repetitively 
inspecting  the  fuselage  side  frame 
flanges  at  Fuselage  Station  (FS)  218.125 
and  FS  219.525  for  cracks  on  certain  de 
Haviliand  DHC-6  series  airplanes,  and 
repairing  or  replacing  any  cracked  part. 
The  previous  document  would  have 
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required  modifying  tbe  fuselage  side 
fir^es  at  the  referenced  FS  areas,  as 
terminating  action  for  the  repetitive 
mspections  that  are  currently  required 
by  AD  78-26-02.  As  currently  written, 
the  document  allows  continued  flight  if 
cracks  are  found  in  the  fuselage  side 
frames  that  do  not  exceed  certain  limits. 
Since  publication  of  that  proposal,  the 
Federal  Aviation  Administration  (FAA) 
has  established  a  policy  to  disallow 
airplane  operation  when  known  cracks 
exist  in  primary  structure  (the  fuselage 
area  is  conside^  primary  structure). 

The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  f^ure  of  the 
fuselage  because  of  cracks  in  the 
fuselage  side  frames,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane.  Since  the 
convnent  period  for  the  original 
proposal  has  closed  and  the  change 
described  above  goes  beyond  the  scope 
of  what  was  originally  proposed,  the 
FAA  is  allowing  additional  time  for  the 
puUic  to  comment. 

DATES:  Comments  must  be  received  on 
or  before  Jime  13, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA.  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  91-CE-45- 
AD.  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

SerWce  information  that  applies  to  the 
proposed  AD  may  be  obtain^  from  de 
Havilland,  Inc.,  123  Carratt  Boulevard, 
Downsview,  Ontario.  Canada,  M3K  1Y5. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  MFORMATION  CONTACT:  Jon 
Hjelm.  Aerospace  Engineer,  FAA,  New 
Yoric  Aircraft  Certification  Office,  10 
Fifth  Street,  3rd  Floor,  Valley  Stream, 
New  York  11581;  telephone  (516)  256- 
7523;  facsimile  (516)  568-2716. 

SUPPLEI»fTARY  INFORMATION; 

Cmninents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  fix'  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  91-CE-45-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availd^ty  of  SHpplemeBtal  NPRM 

Any  person  may  obtain  a  copy  of  this 
supplemental  NPRM  by  submitting  a 
request  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 

‘  Attention:  Rules  Docket  No.  91-CE-45- 
AD,  Room  1558,  601  E.  12th  Street, 
Kaiisas  Qty,  Missouri  64106. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  de  Havilland  DHC-6 
series  airplanes  without  Modification 
Nos.  6/1461  and  6/1462  incorporated 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  August  11, 1995  (60  FR 
41030).  The  NPRM  proposed  to 
supersede  AD  78-26-02  with  a  new  AD 
that  would  (1)  retain  the  current 
reqviirement  of  repetitively  inspecting 
the  fuselage  side  frame  flanges  at 
Fuselage  Station  (FS)  218.125  and  FS 
219.525,  as  applicable,  and  repairing  or 
replacing  any  cracked  part;  and  (2) 
require  modifying  the  fuselage  side 
frame  flanges  in  ffie  referenced  FS  areas 
(Modification  Nos.  6/1461  and  6/1462), 
as  terminating  action  for  the  repetitive 
inspections.  Accomplishment  of  the 
proposed  actions  as  specified  in  the 
NPRM  would  be  in  accordance  with  de 
Havilland  Service  Bulletin  (SB)  No.  6/ 
371,  dated  June  2, 1978. 

Modification  No.  6/1461  introduces 
fuselage  side  frames  manufactured  from 
material  having  improved  stress 
corrosion  properties  at  FS  218.125,  and 
Modification  No.  6/1462  introduces 
fuselage  side  frames  of  this  material  at 
FS  219.525. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 


proposed  rule  or  the  FAA’s 
determination  of  the  cost  to  the  public. 

The  FAA’s  Agieig  Comeaiitnr-Class 
Aircryi  Policy 

The  actions  specified  in  the  NPRM  are 
part  of  the  FAAa  aging  commuter  class 
aircraft  policy,  which  briefly  states  that, 
when  a  modification  exists  that  could 
eliminate  or  reduce  the  number  of 
required  critical  inspections,  the 
modification  should  be  incorporated. 
This  policy  is  based  on  the  FAA’s 
determination  that  reliance  on  critical 
repetitive  inspections  on  aging 
commuter-class  airplanes  carries  an 
rumecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or,  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections.  In 
determining  what  inspections  are 
critical,  the  FAA  considers  (1)  the  safety 
consequences  of  the  airplane  if  the 
known  problem  is  not  detected  by  the 
inspection;  (2)  the  reliability  of  the 
inspection  such  as  the  probability  of  not 
detecting  the  known  problem;  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 

Events  Leading  to  the  Issuance  of  This 
Supplemental  NPRM 

As  currently  written,  the  existing 
NPRM  (as  does  AD  78-26-02)  allows 
continued  flight  if  cracks  are  found  in 
the  fuselage  side  frames  that  do  not 
exceed'certain  limits.  Since  issuing  the 
NPRM,  the  FAA  has  established  a  policy 
to  disallow  airplane  operation  when 
known  cracks  exist  in  primary  structure, 
unless  the  ability  to  sustain  uitimate 
load  with  these  cracks  is  proven.  The 
fuselage  structure  is  considered  primary 
structure,  and  the  FAA  has  not  received 
any  analysis  to  prove  that  ultimate  load 
can  be  sustained  with  cracks  in  this 
area.  For  this  reason,  the  FAA  has 
determined  that  the  crack  limits 
contained  in  the  NPRM  and  AD  78-26- 
02  should  be  eliminated,  and  that  AD 
action  should  be  taken  to  require 
immediate  replacement  of  any  cracked 
fuselage  flange. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  de  Havilland  DHC-6 
series  airplanes  of  the  same  type  design 
without  Modification  Nos.  6/1461  and 
6/1462  incorporated,  the  proposed  AD 
would  supersede  AD  78-26-02  with  a 
new  AD  that  would  (1)  retain  the 
current  requirement  of  repetitively 
inspecting  the  fuselage  side  fiame 
flanges  at  FS  218.125  and  FS  219.525, 
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as  applicable,  and  repairing  or  replacing 
€my  cracked  pent  (except  that  the  repair 
or  replacement  would  be  required  prior 
to  further  flight);  and  (2)  require 
modifying  the  fuselage  side  frame 
flanges  in  the  referenced  FS  areas 
(Modification  Nos.  6/1461  and  6/1462), 
as  terminating  action  for  the  repetitive 
inspections.  Accomplishment  of  the 
proposed  actions  would  be  in 
accordance  with  de  Havilland  SB  No.  6/ 
371,  dated  June  2. 1978. 

The  FAA  prepared  a  Regulatory 
Flexihility  Extermination  and  Analysis 
for  the  original  proposed.  This  analysis 
is  unchanged  and  is  repeated  in  this 
supplemental  NPRM. 

Cost  Impact 

The  FAA  estimates  that  94  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  300  workhours  per 
airplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $16,200  (average) 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed 
modification  on  U.S.  operators  is 
estimated  to  be  $3,214,800  or  $34,200 
per  airplane.  This  cost  figure  is  based 
upon  the  presumption  tlmt  no  affected 
airplane  owner/operator  has 
incorporated  Modification  Nos.  6/1461 
and  6/1462. 

The  intent  of  the  FAA’s  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  94 
airplanes  in  the  U.S.  registry  that  would 
be  affected  by  the  proposed  AD,  the 
FAA  has  determined  that  approximately 
45  percent  are  operated  in  scheduled 
passenger  service.  A  significant  number 
of  the  remaining  55  percent  are  operated 
in  other  forms  of  air  transportation  such 
as  air  cargo  and  air  taxi. 

The  proposed  AD  allows  4,800  hours 
time-in-service  (TIS)  after  the  proposed 
AD  would  become  effective  before 
mandatory  accomplishment  of  the 
design  modification,  llie  average 
utilization  of  the  fleet  for  those 
airplanes  in  commercial  commuter 
service  is  approximately  25  to  50  hours 
TIS  per  week.  Based  on  these  figures, 
operators  of  commuter-class  airplanes 
involved  in  commercial  operation 
would  have  to  accomplish  the  proposed 
modification  within  24  to  48  c^endar 
montns  after  the  proposed  AD  would 
become  effective.  For  private  owners, 
who  typically  operate  between  100  to 
200  hours  TIS  per  year,  this  would 
allow  24  to  48  years  before  the  proposed 
modification  would  be  mandatory. 


The  following  paragraphs  present  cost 
scenarios  for  airplanes  where  no  cracks 
were  found  and  where  cracks  were 
found  during  the  inspections,  and 
where  the  remaining  airplane  life  is  15 
years  with  an  average  annual  utilization 
rate  of  1,600  hours  TIS.  A  copy  of  the 
full  Cost  Analysis  and  Regulatory 
Flexibility  Determination  for  the 
proposed  action  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  91-CE-45-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri. 

•  No  Cracks  Scenario:  Under  the 
provisions  of  AD  78-26-02,  an  owner/ 
operator  of  an  affected  de  Havilland 
DHC-6  series  airplane  in  scheduled 
service  who  operates  an  average  of  1,600 
hours  TIS  annually  would  inspect  every 
400  hours  TIS.  This  would  amount  to  a 
remaining  €urpl2me  life  (estimated  15 
years)  cost  of  $18,420;  this  figure  is 
based  on  the  presiunption  that  no  cracks 
are  found  during  the  inspections.  The 
proposed  AD  would  require  the  same 
inspections  except  at  600-hour  TIS 
intervals  imtil  4,800  hours  TIS  after  the 
proposed  AD  would  become  effective 
where  the  operator  would  have  to 
replace  the  fuselage  side  frame  flanges 
(eliminating  the  need  for  further 
repetitive  inspections),  which  would 
result  in  a  present  value  cost  of  $31,433. 
The  incremental  cost  of  the  proposed 
AD  for  such  an  airplane  would  be 
$13,013  or  $4,959  annualized  over  the 
three  years  it  would  take  to  accmnulate 
4,800  hours  TIS.  An  owner  of  a  general 
aviation  airplane  who  operates  800 
hours  TIS  annually  without  finding  any 
cracks  during  the  600-hour  TIS 
inspections  would  incur  a  present  value 
incremental  cost  of  $7,598.  This  would 
amount  to  a  per  year  amount  of  $1,594 
over  the  six  years  it  would  take  to 
accumulate  4,800  hours  TIS. 

•  Cracks  found  scenario:  AD  78-26- 
02  requires  repairing  or  replacing  the 
fuselage  side  frames  if  excessive 
cracking  is  found  (as  defined  by  SB  No. 
6/371),  as  would  the  proposed  AD.  The 
difference  is  that  AD  78-26-02  requires 
immediate  crack  repair  and  then 
replacement  within  360  days  after 
finding  the  crack,  and  the  proposed  AD 
would  require  immediate  repair  and 
mandatory  replacement  of  the  fuselage 
side  frames  within  4,800  hours  TIS  after 
the  proposed  AD  would  become 
effective.  This  would  result  in  a  present 
value  total  cost  of  $34,709  {}er  airplane 
in  scheduled  service,  which  would 
make  immediate  replacement  more 
economical  ($32,400)  than  repetitively 
inspecting.  With  this  scenario,  the 
proposed  AD  would  average  a  present 
value  cost  savings  over  that  required  in 


AD  78-26-02  of  $2,083  ($794 
annualized  over  three  years)  for  each 
airplane  operated  in  scheduled  service, 
and  $6,607  ($1,386  annualized  over  six 
years)  for  each  airplane  operated  in 
general  aviation  service. 

Regulatory  Flenlnlity  Determination 
and  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  “significant  economic  impact  on  a 
substantial  number  of  small  entities,’* 
and,  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100.14A,  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental 
jurisdictions.  A  “substantial  munber’’  is 
defined  as  a  number  that  is  not  less  than 
11  and  that  is  more  than  one-third  of  the 
small  entities  subject  to  a  proposed  rule, 
or  any  munber  of  small  entities  judged 
to  be  substantial  by  the  rulemaking 
official.  A  “significant  economic 
impact”  is  defined  by  an  aimualized  net 
compliance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types.  FAA  • 
Order  2100.14A  sets  the  size  threshold 
for  small  entities  operating  aircraft  for 
hire  at  nine  aircraft  owned  and  the 
annualized  cost  thresholds,  adjusted  to 
1994  dollars,  at  $69,000  for  scheduled 
operators  and  $5,000  for  unscheduled 
operators. 

Of  the  94  U.S.-registered  airplanes 
affected  by  the  proposed  AD,  four 
airplanes  are  owned  by  the  federal 
government.  Of  the  other  90  airplanes, 
one  biisiness  owns  26  airplanes,  two 
businesses  own  7  airplanes  each,  one 
business  owns  3  airplanes,  seven 
businesses  own  2  airplanes  each,  and 
thirty-three  businesses  own  1  airplane' 
each. 

Because  the  FAA  has  no  readily 
available  means  of  obtaining  data  on 
sizes  of  these  entities,  the  economic 
analysis  for  the  proposed  AD  utilizes 
the  worst  case  scenario,  using  the  lower 
annualized  cost  threshold  of  $5,000  for 
operators  in  unscheduled  service 
instead  of  $69,000  for  operators  in 
scheduled  service.  With  this  in  mind 
and  based  on  the  above  ownership 
distribution,  the  33  entities  owning  two 
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or  fewer  airplanes  would  not  experience 
a  “significxint  economic  impact”  as 
defined  by  FAA  Order  2100.14A.  Since 
the  remaining  11  entities  do  not 
constitute  a  “substantial  number”  as 
defined  in  the  Order,  the  proposed  AD 
would  not  have  a  “significant  economic 
impact  on  a  substantial  number  of  small 
entities.” 

Regulatory  Impact 
The  regulations  proposed  herein 
would  not  have  substanticd  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procediuas  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows^ 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aethority:  49  USC  106(g),  40113, 44701. 

39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
78-26-02,  Amendment  39-3370,  and 
adding  the  following  new  AD  to  read  as 
follows: 

Db  Havlllaiid:  Docket  No.  91-CE-4S-AD. 
Supersedes  AD  78-26-02,  Amendment  39- 
3370. 


Applicability:  Models  DHC-6-1,  DHC-6- 
100,  DHC-6-200,  and  DHC-6-300  airplanes 
(serial  numbers  1  through  411),  certificated 
in  any  category,  that  do  not  have 
Modification  Nos.  6/1461  and  6/1462 
incorporated. 

Note  1:  Modification  No.  6/1461  introduces 
fuselage  side  fiames  manufactured  fiom 
material  having  improved  stress  corrosion 
properties  at  Fuselage  Station  (FS)  218.125, 
and  Modification  No.  6/1462  introduces 
fuselage  side  fiames  of  this  material  at  FS 
219.525. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effKt  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  feilure  of  the  fuselage  because 
of  cracks  in  the  fuselage  side  frames,  which, 
if  not  detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Within  the  next  200  hours  time-in¬ 
service  (TIS)  after  the  eftsctive  date  of  this 
AD,  unless  already  accomplished 
(compliance  with  AD  78-26-02),  and 
thereafter  as  indicated  below,  inspect  the 
fuselage  side  frames  for  cracks  at  FS  218.125 
and  FS  219.525,  as  applicable  (see  chart 
below)  in  accordance  with  the 
ACXXIMPUSHMENT  INSTRUCTIONS 
section  of  de  Havilland  Service  Bulletin  (SB) 
No.  6/371,  dated  June  2, 1978.  Utilize  the 
following  chart  to  determine  which  fuselage 
stations  are  affected: 


Serial  Nos. 

Modi¬ 

fication 

6/1553 

incor¬ 

porated 

Fuselage  stations 
affected  (both 
sides) 

1  through  395 

No . 

218.125  and 

219.525. 

1  through  395 

Yes  . 

219.525  only. 

396  through 

N/A _ 

219.525  only. 

411. 

Note  3:  Modification  6/1553  incorporates 
fuselage  side  frames  of  improved  stress 
corrosion  resistant  materid  at  FS  218.125. 

(1)  If  any  crack  is  found  during  any 
inspection  required  by  this  AO,  prior  to 
further  flight,  accomplish  one  of  the 
following: 

(i)  Repair  the  cracks  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS: 
REPAIR:  section  of  de  Havilland  SB  No.  6/ 
371,  dated  June  2, 1978.  Reinspect  thereafter 
at  intervals  not  to  exceed  600  hours  TIS  until 
the  modification  specified  in  paragraph  (b)  of 
this  AD  is  incorporated;  or 


(ii)  Replace  the  cracked  fuselage  side  frame 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS:  REPLACEMENT:  section  of 
de  Havilland  SB  No.  6/371,  dated  June  2, 
1978.  Reinspect  any  fuselage  side  frame  not 
replaced  at  intervals  not  to  exceed  600  hours 
US  until  the  modification  specified  in 
paragraph  (b)  of  this  AD  is  incorporated. 

(2)  If  no  cracks  are  found,  reinspect 
thereafter  at  intervals  not  to  exceed  600  hours 
TIS  until  the  modification  specified  in 
paragraph  (b)  of  this  AD  is  incorporated, 
provided  no  cracks  are  found  during  an 
inspection.  If  cracks  are  found,  prior  to 
further  flight,  repair  or  replace  and  reinspect 
as  specific  in  paragraph  (a)(1)  of  this  AD. 

(b)  Within  the  next  4,800  TIS  after  the 
e^ctive  date  of  this  AD,  incorporate 
Modification  Nos.  6/1461  and  6/1462  in 
accordance  with  the  ACXXIMPLISHMENT 
INSTRUCTIONS:  REPLACEMENT:  section  of 
de  Havilland  SB  No.  bl371,  dated  June  2, 
1978.  This  consists  of  replacing  all  fuselage 
side  frames  required  as  specific  in  the 
following  chart: 


Serial  Nos. 

Modi¬ 

fication 

6/1553 

incor¬ 

porated 

Fuselage  stations 
affected  (both 
sides) 

1  through  395 

No . 

218.125  and 

219.525. 

1  through  395 

Yes  . 

219.525  only. 

396  through 

N/A . 

219.525  only. 

411. 

(c)  Incorporating  Modification  Nos.  6/1461 
and  6/1462  as  specified  in  paragraph  (b)  of 
this  AD  is  considered  terminating  action  for 
the  inspection  requirement  of  this  AD.  The 
modifications  may  be  incorporated  at  any 
time  prior  to  the  next  4,800  hours  US  after 
the  effective  date  of  this  AD,  at  which  time 
they  must  be  incorporated. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections 

21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  New  York  Airmaft  Certiflcation 
Office  (ACO),  FAA,  10  Fifth  Street,  3rd  Floor, 
Valley  Stream,  New  YoHc  11581.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add- 
comments  and  then  send  it  to  the  Manager. 
New  Yorit  Aircraft  ACO.  Alternative  m^ods 
of  compliance  approved  in  accordance  with 
AD  78-26-02  are  not  considered  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  Yoric  ACO. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  de  Havilland.  Inc., 
123  Garratt  Boulevard,  Downsview,  Ontario 
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M3K 1Y5  Canada;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(g)  This  amendment  supersedes  AD  78-26- 
02,  Amendment  39-3370. 

Issued  in  Kansas  City,  Missouri,  on  March 
24, 1997. 

Henry  Armstrong, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

IFR  Doc.  97-7967  Filed  3-28-97;  8:45  am) 
BHJJNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  93-ANE-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Teiedyne 
Continentai  Motors  iO-360,  TSIO-360, 
LTSIO-360,  iO-620,  and  TSIO-<S20 
Series,  and  Roiis-Royce  pic  iO-360 
and  T^O-360  Series  Reciprocating 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  certain  Teledyne 
Continental  Motors  (TCM)  10-360, 
TSIO-360,  LTSIO-360, 10-520,  and 
TSIO-320  series  reciprocating  engines. 
Airworthiness  directive  87-23-08 
currently  requires  ultrasonic  inspection 
for  subsurface  fatigue  cracks  in 
crankshafts  installed  in  TCM  10-520 
and  TSIO-520  series  engines  and 
replacement  of  the  crankshaft  if  a  crack 
is  found.  The  proposed  AD  would  have 
superseded  AD  87-23-08  by  expanding 
the  applicability  of  the  AD  to  include 
10-360,  TSIO-360  and  LTSIO-360 
series  engines,  requiring  the  removal  of 
all  crankshafts  manufactured  using  the 
airmelt  process  on  all  of  the  affected 
engine  models  and  replacement  with 
crankshafts  manufactured  using  the 
vacuum  arc  remelt  (VAR)  process.  That 
proposal  was  prompted  by  reports  of 
crankshaft  failures  due  to  subsurface 
fatigue  cracking  on  engines  that  had 
been  inspected  in  accordance  with  the 
current  AD.  This  action  revises  the 
proposed  rule  by  superseding  AD  87— 
23-08,  making  the  new  AD  applicable  to 
TCM  10-360,  TSIO-360,  LTSIO-360, 
10-520,  UO-520,  TSIO-520,  LTSIO- 
520  and  Rolls-Royce,  pic  10-360  and 
T.SlO-360  series  engines,  incorporating 
new  ultrasonic  inspection  criteria  in  the 
AD  and  revising  the  economic  impact 
analysis.  The  proposed  action  would 
still  require  removal  of  crankshafts 


manufactured  using  the  airmelt  process 
and  replacement  with  cranksha^ 
manu&ctured  using  the  VAR  process. 

The  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  crankshaft 
failure  and  subsequent  engine  failure. 
DATES:  Comments  must  be  received  by 
April  30, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Aissistant  Chief 
Counsel,  Attention;  Rules  Docket  No. 
93-ANEi-08, 12  New  England  Executive 
Park,  Burlington,  MA  01803—5299. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  “9- 
ad-engineprop@dot.faa.gov”.  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Tel^yne  Continental  Motors.  P.O.  Box 
90,  Mobile,  AL  36601;  telephone  (334) 
438-3411.  This  information  may  be 
examined  at  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief 
Cormsel,  12  New  England  Executive 
Park,  Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office.  FAA,  Small 
Airplane  Directorate,  Campus  Building, 
1701  Columbia  Ave.,  Suite  2-160, 
College  Park,  GA  30337-2748; 
telephone  (404)  305-7371,  fax  (404) 
305-7348. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  (Ranged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-ANE-08.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  93-ANE-08, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
p€irt  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Teledyna  Continental  Motors  (TCM)  lO- 
360,  TSlO-360,  LTSIO-360, 10-520  and 
TSIO-520  series  reciprocating  engines 
was  published  as  a  supplemental  notice 
of  proposed  rulemaku^  (SNPRM)  in  the 
Federal  Register  on  August  24. 1995  (60 
FR  43995).  That  propos^  would  have 
superseded  AD  87-23-08,  Amendment 
39-5735  (52  FR  41937,  October  30, 

1987),  which  currently  requires 
ultrasonic  inspection  of  TCM  10-520 
and  TSIO-520  series  engines  for  sub¬ 
surface  fatigue  cracks  in  the  crankshaft  '' 
and  replacement  of  the  crankshaft,  if  a 
crack  is  found.  The  proposed  AD  would 
have  retained,  the  ultrasonic  inspection, 
but  would  have  reqviired  the  removal  of 
crankshafts  manufactured  using  the 
airmelt  process  and  required 
replacement  with  crankshafts  that  were 
manufachired  using  the  vacuum  arc 
remelt  (VAR)  process.  The  proposed  AD 
would  have  also  expanded  the  affected 
population  of  engines  to  add  the  TCM 
10-360,  TSIO-360  and  LTSIO-360 
series  engines  to  the  10-520  and  TSIO- 
520  series  engines  affected  by  AD  87- 
23-08.  That  proposal  was  prompted  by 
reports  of  crankshaft  foilures  due  to 
subsurface  fatigue  cracking  on  engines 
that  had  been  inspected  in  accordance 
with  AD  87-23-08.  That  condition,  if 
not  corrected,  could  result  in  crankshaft 
failure  and  subsequent  engine  failure. 

Since  the  issuance  of  that  SNPRM.  the 
Federal  Aviation  Administration  (FAA) 
has  determined  that  TCM  LIO-520  and 
LTSIO-520  and  Rolls-Royce,  pic  10-360 
and  TSIO-360  series  engines  are  also 
affected  and  should  be  included  in  this 
proposal  as  they  are  identical  in  design 
and  manufacturing  process.  The  number 
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of  engines  to  be  added  is  small, 
estimated  to  be  500  worldwide.  In 
addition,  TCM  has  revised  and 
improved  the  ultrasonic  test  procedure 
and  the  proposed  AD  should  reference 
this  new  procedure.  The  FAA  received 
numerous  unfevorable  comments 


centering  on  the  FAA’s  data  and  the 
economic  impact  of  the  proposed  AD  on 
small  entities.  Additional  data  was 
presented  in  the  SNPRM  and  will  not  be 
repeated  here.  Since  the  issuance  of  the 
SI^RM,  there  have  been  additional 
crankshaft  failures  due  to  subsurface 


fatigue  cracking.  The  following  table 
presents  crankshaft  failure  data 
available  to  date  for  each  of  the  last 
eleven  years,  showing  the  number  of 
airmelt  failures  versus  the  number  of 
VAR  failures  (airmelt/VAR): 


Airmelt 

VAR 

Engine 

model 

360 

Engine 

model 

520 

Total 

Engine 

model 

360 

Engine 

model 

520 

Total 

Year: 

1986  . 

0 

7 

7 

0 

2 

2 

1987  . 

2 

6 

8 

0 

1 

1 

1988  . . . 

0 

2 

2 

0 

0 

0 

1989  . 

3 

6 

9 

0 

0 

0 

1990  . 

3 

9 

12 

0 

0 

0 

1991  . 

0 

5 

5 

1 

0 

1 

1992  . a . 

0 

5 

5 

0 

0 

0 

1993  . 

0 

6 

6 

0 

0 

0 

1994  . . . . . 

0 

2 

2 

0 

0 

0 

1995  . . . . . 

,  1 

1 

2 

0 

0 

0 

1996  . . . 

0 

2 

2 

0 

0 

0 

Total . 

9 

51 

60 

1 

J _ 

3 

4 

In  addition,  the  exchange  price  of  the 
VAR  crankshaft  has  increased  since  the 
regiilatory  process  was  initiated.  The 
ciurent  price  range  is  $2,143  to  $2,599. 

The  number  of  crankshafts  affected, 
even  with  the  Rolls-Royce  pic 
crankshafts  added,  has  decreased, 
primarily  because  TCM  has  been 
replacing  airmelt  crankshafts  with  VAR 
crankshafts  in  rebuilt  engines  for  some 
time.  The  FAA  estimates  that  10,100 
engines  are  installed  on  aircraft  of  U.S. 
registry  and  would  need  to  have  the 
crankshaft  replaced,  that  it  would  take 
approximately  1  work  hoiir  per  engine 
to  determine  the  type  of  crankshaft 
installed  and  that  the  average  labor  rate 
is  $60  per  work  hoiir.  Required  parts 
will  cost  approximately  $2,599  and 
shipping  %vill  cost  approximately  $100. 
Based  on  these  figures,  the  cost  impact 
of  replacing  crankshafts  on  U.S. 
operators  is  estimated  to  be  $27,865,900 
over  a  10-year  period  or  $2,786,590 
annually. 

The  FAA  further  estimates  that  59,300 
engines  with  VAR  crankshafts  installed 
would  require  ultrasonic  inspections 
and  the  estimated  cost  of  performing  an 
ultrasonic  inspection  is  $200.  The  FAA 
estimates  that  approximately  10%,  or 
5,930  engines,  would  need  to  be 
overhauled  annually,  so  the  estimated 
total  cost  impact  for  ultrasonic 
inspections  is  $1,186,000  annually. 

Therefore,  the  FAA  estimates  the  total 
cost  impact  of  the  AD  to  be  $27,865,900 
over  a  10-year  period,  plus  an  additional 
$1,186,000  annually  for  the  repetitive 
ultrasonic  inspections. 


Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  Uiat  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  imder  the  DOT 
Regulatory  Policies  andProcedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety., 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13  [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

Teledyue  Continental  Motors  and  Rolls- 
Royfx,  pic:  Docket  No.  93-ANE-08. 
Applicability:  Teledyne  Continental 
Motors  (TCM)  10-360,  LTSlO-360,  TSIO- 
360, 10-520,  LIO-520,  LTSIO-520  and 
TSIO-520  series  engines  built  on  or  prior  to 
December  31. 1980;  rebuilt  TCM  IO-360, 
LTSIO-360,  TSIO-360. 10-520,  LIO-520. 
LTSIO-520  and  TSlO-520  series  engines 
with  serial  numbers  lower  than  those  listed 
in  TCM  Critical  Service  Bulletin  (SB)  No. 
CSB96-8,  dated  June  25, 1996;  TCM  factory 
overhauled  10-360,  LTSIO^-360,  TSIO-360, 
10-520,  UO-520.  LTSIO-520  and  TSIO-520 
series  engines  with  serial  number  of  901203H 
and  lower,  and  Rolls-Royce,  pic  10-360  and 
TSIO-360  series  engines  with  any  serial 
number.  These  engines  are  installed  on  but 
not  limited  to  the  following  aircraft: 

Raytheon  (formerly  Beech)  models  95-C55, 
95-C55A,  D55,  D55A.  £55.  E55A.  58.  58A, 
58P,  58PA.  58TC.  58TCA.*  S35.  V35.  V35 A. 
V35B.  E33A,  E33C.  35-C33A,  36,  A36,  F33A. 
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F33C  and  A36TC;  Bellanca  model  17-30A; 
Cessna  models  172XP,  A185. 188.  A188.  206, 
T206,  207,  T207,  210,  T210,  P210,  310R. 
T310P.  T310Q,  T310R,  320D.  320E,  320F, 

336.  337,  T337,  P337,  340. 401.  402.  414  and 
T41B/C;  Colemill  conversion  of  Commander 
500A;  Goodyear  Airship  Blimp  22;  Maule 
model  M-4;  Mooney  model  M20-K;  Navion 
model  H;  Pierre  Robin  HR  100;  The  New 
Piper  Aircraft.  Inc.  (formeriy  Piper  Aircraft 
Company)  models  PA28-201T.  PA28R-201T, 
PA28RT-201T.  PA34-200T  and  PA34-220T; 
Prinair  Dehavilland  Heron;  Reims  models 
FR172.  F337  and  FT337;  and  Swift  Museum 
Foundation,  Inc.  models  GC-IA  and  GC-IB 
equipped  with  the  10-360  engine. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  8ub)ect  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  tUs  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  crankshaft  failure  and 
subsequent  engine  failure,  accomplish  the 
following: 

(a)  At  Uie  next  engine  overhaul,  or 
whenever  the  crankshaft  is  next  removed 
from  the  engine,  after  the  effective  date  of 
this  AD.  whichever  occurs  first,  determine  if 
the  crankshaft  was  manufactured  using  the 
airmelt  or  vacuiun  arc  remelt  (VAR)  process 
in  accordance  with  the  identification 
procedure  described  in  TCM  Critical  SB  No. 
CSB96-8.  dated  June  25. 1996.  If  the 
crankshaft  was  manufactured  using  the 
airmelt  process  or  if  the  manufacturing 
process  is  unknown,  remove  the  crankshaft 
from  service  and  replace  with  a  serviceable 
crankshaft  manufactured  using  the  VAR 
process. 

(b)  For  all  TCM  10-360.  LTSIO-360.  TSIO- 
360. 10-520.  UO-520.  LTSIO-520  and 
TSIO-520  and  Rolls-Royce,  pic  10-360  and 
TSIO-360  engine  models  that  have  VAR 
crankshafts  installed,  regardless  of  serial 
number;  at  the  next  and  every  subsequent 
crankshaft  removal  from  the  engine  case  or 
installation  of  a  replacement  crankshaft,  prior 
to  crankshaft  installation  in  the  engine, 
conduct  an  ultrasonic  inspection  of  the 
crankshaft  in  accordance  with  the  procedures 
specified  in  TCM  Mandatory  SB  No.  MSB96- 
10.  dated  August  15, 1996,  and,  if  necessary, 
replace  with  a  serviceable  part. 

Note  2:  Accomplishment  of  the  ultrasonic 
inspection  requii^  by  this  AD  does  not 
fulfill  any  requirements  for  magnaflux  or  any 
other  inspections  specified  in  TCM  or  Rolls- 
Royce,  pic  overiiaul  manuals. 

(c)  The  ultrasonic  inspection  of  the 
crankshaft  must  be  performed  by  a  non¬ 


destructive  test  (NDT)  ultrasonic  (UT)  Level 
n  inspector  who  is  qualified  under  the 
guidelines  establish^  by  the  American 
Society  of  Nondestructive  Testing  or  MIL- 
STD-410  or  FAA-approved  equivalent,  or 
must  be  trained  by  TXIM  personnel  or  their 
designated  representative  on  how  to 
accomplish  and  conduct  this  inspection 
procedure.  The  person  approving  the  engine 
for  return  to  service  is  required  to  verify  that 
the  UT  inspection  was  accomplished  in 
accordance  with  the  requirements  of  this 
paragraph. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  OfBce.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Nate  S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  opmate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accottqplished. 

Issued  in  Burlington,  Massachusetts,  on 
March  12, 1997. 

James  C  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Sendee. 

[FR  Doc.  97-7978  Filed  3-28-97;  8:45  am] 
BMJJNQ  CODE  4S10-13-U 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  425 

Request  for  Comments  Concerning 
Rule  Regarding  Uae  of  negative  Option 
Plans  by  SeHers  in  Commerce 

agency:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  Federal  Trade 
Ckunmission  (“Commission”)  requests 
public  comments  about  the  overall  costs 
and  benefits  and  the  continuing  need  for 
its  Trade  Regulation  Rule  regaling  the 
Use  of  Negative  Option  Plans  by  Sellers 
in  Commerce  (“the  Negative  Option 
Rule”  or  “the  Rule”),  as  part  of  the 
Commission’s  systematic  review  of  all 
current  Commission  regulations  and 
guides. 

DATES:  Written  comments  will  be 
accepted  imtil  Jtme  2, 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  Street 
and  Peimsylvania  Ave.,  N.W., 
Washington,  O.C.  20580.  Comraents 
should  be  identified  as  “Negative 


Option  Rule,  16  CFR  Part  425 — 
Comment.” 

FOR  FURTHER  MFORMATION  CONTACT: 

Edwin  Rodriguez,  Attorney,  Federal 
Trade  Commission,  Washington,  D.C. 
20580,  telephone  nvunber  (202)  326- 
3147. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 
A.  Negative  Option  Rule 

The  Conunission  promulgated  the 
Negative  Option  Rule  on  February  15, 
1973,  38  FR  4896  (1973),  under  section 
5  of  the  Federal  Trade  (Commission  Act 
(“FTC  Act”),  15  U.S.C.  45.'  The  Rule 
became  effective  on  June  7, 1974.  bi 
promulgating  the  Rule  following  a 
rulemaking  proceeding,  the  (Commission 
made  the  following  findings: 

(1)  marketers  of  prenotification 
negative  option  plans  had  failed  to 
disclose  adequately  the  provisions  of 
such  plans  to  the  detriment  of  their 
subscribers.  Id.  at  4899; 

(2)  subscribers  had  encounters 
difficulties  in  substantiating  that  they 
were  not  given  adequate  time  to  respond 
to  the  negative  option  notice  supplied 
hy  the  merchandiser.  Id.  at  4900; 

(3)  marketers  of  prenotification 
negative  option  plans  had  delivered 
imordered  or  substituted  merchandise 
in  the  place  of  merchandise  specifically 
ordered  hy  subscribers,  without  their 
subscribers’  prior  consent.  Id.; 

(4)  marketers  of  prenotification 
negative  option  plans  had  failed  to 
honor  proper  cmcellation  notices  fiom 
contract-complete  subscrihers  ^  and 
continued  to  send  them  merchandise. 

Id.  at  4901; 

(5)  subscrihers  had  been  duimed  or 
billed  for  unordered  merchandise,  and 
sellers  had  failed  to  provide  meaningful 
service  to  a  large  number  of  their 
subscribers  in  coimection  with 
complaints  involving  operations, 
particularly  in  regard  to  billing 
problems.  Id.;  and 

(6)  marketers  of  prenotification 
negative  option  plans  had  operated  their 
entire  systems  in  such  a  maimer  as  to 
place  the  burden  for  correcting  “errors” 
on  their  subscribers.  Id.  at  4902. 

Based  on  these  findings,  the 
(Dommission  determined  that  it  was  in 
the  public  interest  to  prescribe 


*  SflctioD  5  of  the  FTC  Act  declares  unfair 
methods  of  competition  and  unfair  or  deceptive  acts 
or  practices  to  be  unlawful. 

^  Negative  option  plans  often  require  subscribers 
to  purchase  a  minimum  quantity  of  merchandise, 
after  which  they  may  cancel  their  subscriptions. 

The  Rule  refns  to  a  subscriber  who  has  purchased 
the  minitniim  quantity  of  merchandise  required  by 
the  terms  of  the  plan  as  a  “contract-complete 
subscriber.” 
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regulations  for  the  operation  of 
prenotification  negative  option  plans.^ 
The  Rule  defines  covered  "negative 
option  plans"  as  contractual 
arrangements  under  which  a  seller  and 
a  subscriber  enter  into  an  agreement 
whereby  the  seller  periodically  sends 
the  subscriber  an  announcement  in 
advance  (the  "prenotification")  that 
identifies  merchandise  it  proposes  to 
send  to  the  subscriber,  and  thereafter 
bills  the  subscriber  for  the  merchandise 
unless  the  subscriber  instructs  the  seller 
by  a  date  or  within  a  time  specified  in 
the  announcement  not  to  send  the 
merchandise  (the  "negative  option").* 

In  summary,  the  Negative  Option  Rule 
requires  a  seller  using  a  prenotification 
“negative  option  plan"  to: 

(1)  disclose  specific  material 
information  about  the  plan  “clearly  and 
conspicuously"  in  promotional 
materials; 

(2)  send  the  subscriber  an 
aimouncement  (which  identifies  the 
merchandise  selection  to  be  sent)  in 
advance  of  shipping  merchandise  and 
give  the  subscriber  a  specific  amoimt  of 
time  to  notify  the  seller  that  the 
subscriber  does  not  want  the  selection 
(otherwise,  the  seller  may  send  die 
merchandise  and  bill  the  subscriber  for 
it); 

(3)  notify  subscribers  that  they  may 
return  mmchandise  writh  return  postage 
guwanteed  and  receive  credit  under 
certain  circumstances; 

(4)  give  credit  to  subscribers  and 
guarantee  postage  adequate  to  return 
merchandise  undM  cntbin 
circumstances; 

(5)  ship  introductory  md  bonus 
merchandise  within  four  weeks  of 
receipt  of  an  ordor, 

(6)  terminate  promptly  the 
subscripti(m  of  a  contract-complete 
subscriber  upon  written  request;  and 


>The  Rule  applies  only  to  prenotification 
negative  option  plans,  i.e.,  thoee  in  which  nuuketers 
send  a  notice  of  selection  to  subscribers  prior  to 
shipmant  of  merchandise  and  ship  and  hill  the 
subscriber  for  the  merchandise  if  the  subscriber 
does  not  return  a  leiection  notice  within  a 
prescribed  tirtM.  The  Rule  does  not  apply  to 
negative  option  marketing  arrangements  under 
which  marketers  optionally  tender  merchandise  to 
subscribers  without  previously  sending  a 
prenotification  announcement.  The  Commission 
determured  that  the  latter  arrangements  that  were 
used  at  the  tiiiM  the  Commission  promulgated  the 
Rule  (which  were  known  as  continuity  platu. 
subscription  shipments,  library  standing  order 
arrangements,  or  atmual  and  series  arrangements) 
were  so  different  bom  the  prenotification  negative 
option  plans  (such  as  book  and  record  clubs)  that 
separate  treatment  by  the  Commission  would  be 
warranted  if  and  when  consumer  complaints 
justified  Conunission  attention.  Id.  at  4908. 

«Tbe  Commission  considered  and  rejected 
assertions  that  it  should  ban  prenotification 
negative  option  plaiu  as  being  inherently  unfair.  Id. 
at  4902-04. 


(7)  ship  substitute  merchandise  only 
with  the  express  consent  of  the 
subscriber. 

In  1986,  the  Commission  conducted  a 
review  of  the  Negative  Option  Rule 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  to  determine 
the  impact  of  the  Rule  on  small  entities. 
In  a  F^eral  Register  notice  published 
on  November  21, 1986,  51  FR  42087,  the 
Commission  announced  the  results  of 
that  review,  concluding  that  "there  is  a 
continued  need  for  the  Rule;  there  is  no 
reason  to  believe  that  the  Rule  has  had 
a  significant  economic  impact  on  a 
substantial  number  of  sm^  entities; 
and  the  rule  should  not  be  changed." 

B.  Treatment  of  Unordeied  Merchandise 

In  commenting  on  the  Negative 
Option  Rule;  intm«sted  parties  should 
be  aware  of  certain'  other  legal 
requirements  that  apply  to  any  marketer 
who  ships  and  attempts  to  collect  for 
imorder^  merchandise.  Specifically,  it 
is  unlawful  to  send  any  merchandise  by 
any  means  without  the  express  prior 
request  of  the  recipient  (unless  the 
merchandise  is  clearly  identified  as  a 
gift,  fiee  sample,  or  the  like,  or  is  mailed 
by  a  charitable  organization  soliciting 
contributions);  or,  to  try  to  obtain 
payment  for  or  the  return  of  the 
unordered  merchandise.  Merchandise 
sent  without  the  customer’s  prior 
express  agreement  may  be  treated  as 
imordered  merchandira  pursuant  to 
section  3009  of  the  Postal 
Reorganization  Act  of  1970,  39  U.S.C. 
3009,  and  section  5  of  the  FTC  Act^ 
Customers  who  receive  imordered 
merchandise  are  legally  entitled  to  treat 
the  merchandise  as  a  gift.  The  law 
concerning  unordered  merchandise  is 
not  being  reviewed  in  this  proceeding. 
An  understanding  of  how  that  law 
works  in  tandem  with  the  Negative 
Option  Rule,  however,  is  usefol. 

n.  Regulatory  Review  Program 

The  Commission  has  determined  to 
review  all  current  Commission  rules 
and  guides  periodically.  These  reviews 
seek  information  about  the  costs  and 


’Under  sactian  3009(a)  of  the  Postal 
Reorganization  Act.  mailing  of  unordered 
merchandise  constitutes  a  violation  of  section  S  of 
the  FTC  Act.  In  a  public  notice  it  published  on 
September  11, 1970,  the  Commission  formally 
recognized  section  3009  as  the  proper  interpretation 
of  section  5,  35  FR  14328  (1970).  In  order  to  clarify 
the  1970  notice  and  avoid  misunderstanding 
concerning  the  Commission’s  enforcement  policy, 
the  Clommission  published  an  additional  notice  on 
January  31, 1978,  slating  that  the  standard  under 
section  5  of  the  FTC  Act  was  not  limited  to 
unordeied  merchandise  sent  by  U.S.  mail.  The 
Commission  explained  that  it  might,  for  example, 
prosecute  as  a  violation  of  section  S  a  nonmail 
shipment  of  merchandise  that  does  not  meet  the 
standards  of  39  U.S.C  3009, 43  FR  4113  (1978). 


benefits  of  the  Commission’s  rules  and 
guides  and  their  regulatory  and 
economic  impact.  The  information 
obtained  assists  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  recision. 
Therefore,  the  Commission  solicits 
comments  on,  among  other  things,  the 
economic  impact  of  and  the  continuing 
need  for  the  Negative  Option  Rule; 
possible  conflict  between  the  Rule  and 
state,  local,  or  other  federal  laws;  and 
the  effect  on  the  Rule  of  any 
technological,  economic,  or  other 
industry  changes. 

m.  Request  for  Comment 

'The  Commission  solicits  written 
public  comments  on  the  following 
questions: 

(1)  Is  there  a  continuing  need  for  the 
Negative  Option  Rule? 

(a)  What  benefits  has  the  Rule 
provided  to  purchasers  of  the  products 
affected  by  the  Rule? 

(b)  Has  the  Rule  imposed  costs  on 
piuchasers? 

(2)  Wfhat  changes,  if  any,  should  be 
made  to  the  Rule  to  increase  the  benefits 
of  the  Rule  to  purchasers? 

(a)  How  would  these  changes  affect 
the  costs  the  Rule  imposes  on  firms 
subject  to  its  requirements?  How  would 
these  changes  a&ct  the  bmiefits  to 
purchasers? 

(3)  Wfhat  significant  burdens  or  costs, 
including  costs  of  craipliance,  has  the 
Rule  imposed  on  firms  subject  to  its 
requirements? 

(a)  Has  the  Rule  provided  benefits  to 
such  firms?  If  so,  what  benefits? 

(4)  Wliat  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the  burdens 
or  costs  imposed  on  firms  subject  to  its 
requirements? 

(a)  How  would  these  changes  affect 
the  benefits  provided  by  the  Rule? 

(5)  Does  the  Rule  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

(6)  Since  the  Rule  was  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  econcnnic  conditions  had 
on  the  Rule?  For  example,  do  sellers  use 
E-mail  or  the  Internet  to  promote  or  sell 
subscriptions  to  n^ative  option  plans? 
If  so,  in  what  manner,  and  does  use  of 
this  new  technology  affect  consumers’ 
rights  or  sellers’  responsibilities  under 
the  Rule? 

(7)  Are  there  any  abuses  occurring  in 
the  promotion,  sale,  or  operation  of 
negative  option  plans  that  are  not 
prohibited  or  regulated  by  the  Rule?  If 
so,  what  mechanisms  should  be 
explored  to  address  such  abuses  (e.g., 
consumer  education,  industry  self¬ 
regulation,  rule  amendment)? 
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List  of  Subjects  in  16  CFR  Part  425 
Trade  practices. 

Authority:  15  U.S£.  41-58. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  97-8064  Filed  3-28-97;  8:45  am] 
BILLING  COO€  6750-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1258 
RIN  3095-AA71 

NARA  Reproduction  Fee  Schedule 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  NARA  proposes  to  revise  its 
schedule  of  fees  for  reproduction  of 
records  created  by  other  Federal 
agencies  and  transferred  to  the  custody 
of  the  Archivist  of  the  United  States; 
donated  historical  materials; 

Presidential  records  and  Presidential 
historical  materials  transferred  to  the 
custody  of  the  Archivist;  and  records 
filed  with  the  Office  of  the  Federal 
Register.  The  fees  are  being  changed  to 
reflect  current  costs  of  providing  the 
reproductions.  This  rule  will  affect 
members  of  the  public  and  Federal 
agencies  who  order  reproductions  from 
NARA. 

DATES:  Comments  must  be  received  by 
May  30, 1997. 

ADDRESSES:  Submit  comments  to  the 
Regulation  Comment  Desk  (NPOL), 
Room  4100,  National  Archives  at 
College  Park,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Comments  may  also  be  faxed  to 
(301)713-7270. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  on  (301)  713-7360. 
SUPPLEMENTARY  INFORMATION:  The  fees 
for  reproduction  of  records  promulgated 
in  36  CFR  Part  1258  are  set  in 
accordance  with  44  U.S.C.  2116(c), 
which  requires  that,  to  the  extent 
possible,  NARA  recover  the  actual  cost 
of  making  copies  of  records  and  other 
materials  transferred  to  the  custody  of 
the  Archivist  of  the  United  States.  In 
general,  NARA  has  chosen  to  recoup 
only  the  order  handling  labor,  the  direct 
materials  costs,  shipping,  and  the  labor 
directly  associated  with  making  the 
reproduction.  The  majority  of  these  fees 
were  last  revised  in  1991  on  the  basis  of 
a  cost  study  conducted  in  1989  and 
1990.  That  study  concentrated  on  a  few 
“typical”  organizations  in  the 


Washington,  DC,  area  and  applied  the 
resulting  fees  nationwide. 

Since  1991,  NARA  costs  have 
increased  because  of  higher  materials 
and  shipping  costs  £md  mandatory  cost 
of  living  adjustments  to  staff  salaries. 
Changes  in  work  processes  from  the 
opening  of  the  new  Archives  II  facility, 
use  of  vendor  services  for  fulfillment  of 
textual  and  non-textual  orders  in  the 
Washington,  EXH,  area,  and  a  need  to 
better  reflect  reproduction  processes  at 
our  field  locations  required  a 
comprehensive  review  of  the 
reproduction  process.  In  1995,  NARA 
contracted  with  a  nationally  recognized 
accoimting  firm  to  conduct  a  new  fee 
schedule  study.  The  activity-based 
costing  (ABC)  method  was  used  for  the 
study,  which  surveyed  all  NARA 
organizations  involved  in  the 
reproduction  order  process. 

Based  on  recommendations  in  the 
study,  we  propose  to  modify  the  way 
that  NARA  charges  for  certain  types  of 
reproductions.  For  electrostatic  copies 
of  paper  documents  made  by  NARA 
staff  in  the  Washington,  DC,  area  and 
original  camera  microfilming,  we 
propose  to  use  “blended”  pricing,  i.e.,  a 
price  per  block  of  copies,  rather  than  per 
imit  fees.  This  pricing  structure  is 
intended  to  reduce  the  amount  of  time 
spent  by  archival  staff  estimating  the 
number  of  pages  to  be  copied  when 
preparing  quotes  for  researchers  and  to 
reduce  the  amount  of  time  spent  by  the 
Trust  Fimd  staff  in  processing  refunds 
for  overestimated  copy  counts  and  in 
pursuing  debt  collection  for 
underestimated  copy  counts.  We  also 
propose  to  sell  copies  of  accessioned 
microfilm  by  the  roll,  rather  than  by  the 
foot  as  we  currently  do,  to  eliminate  the 
need  to  measure  the  film  before 
preparing  quotes  and  to  make  the 
pricing  structure  parallel  to  the 
microfilm  publications  program. 

We  propose  to  raise  tne  minimum  fee 
for  mail  orders  firom  $6  to  $10  to  better 
cover  the  costs  that  are  directly 
associated  with  handling  an  order  of 
any  size,  including  order  tracking, 
payment  processing,  and  shipping.  We 
are  deleting  published  fees  for  products 
and  services  for  which  there  has  been 
little  demand  in  the  past  several  years, 
including  technical  service  fees, 
although  fees  will  be  computed  upon 
request  as  stated  in  paragraph 
§  1258.12(i). 

We  are  retaining  the  current  fees  for 
self-service  paper-to-paper  (10  cents  per 
copy)  and  microfilm-to-paper  copies  (25 
cents  per  copy),  which  represent 
approximately  42  percent  of  our 
reproduction  volume.  While  the  new 
fees  for  electrostatic  copying  done  by 
NARA  staff  are  significantly  higher  than 


the  current  fee,  comparisons  of  NARA’s 
fees  to  the  prices  charged  by  quick-copy 
shops  would  be  misleading.  Due  to  the 
fragile  condition  of  our  paper  records 
and  the  need  to  preserve  them  for  future 
use,  NARA  must  forego  the  use  of 
certain  automating  features  available  for 
today’s  copiers.  We  have  compared  our 
fees  with  those  charged  by  similar 
organizations:  the  Library  of  Congress, 
the  Georgia  State  Archives,  and  the 
University  of  Maryland  Interlibrary 
Loan  Program. 

In  general,  our  prices  fall  into  the 
same  range  as  these  organizations.  Using 
a  mail  order  for  30  paper-to-paper 
copies  as  an  example,  this  would  be  the 
cost  to  the  customer  at  each 
organization: 

$15  at  NARA  ($10  for  the  first  block 
of  20  copies;  $5  for  each  additional 
block  of  20  copies); 

$15.50  at  the  Library  of  Congress  ($10 
for  the  first  25  copies;  50c  for  each 
additional  copy;  $3  for  each  citation  or 
item  handled); 

$15  or  $25  at  the  Georgia  State 
Archives  (25c  per  copy  with  minimum 
mail  order  amounts  determined  by 
residency  of  the  customer);  and 

$14.50  at  the  University  of  Maryland 
Interlibraiy  Loan  Program  ($12.50  for 
the  first  20  copies;  20c  for  each 
additional  copy). 

We  have  removed  §§  1258.2(c)(10) 
and  1258.11  relating  to  fees  for 
reproduction  of  accessioned  records  in 
response  to  Freedom  of  Information  Act 
(FCDIA)  requests  as  urmecessary.  The 
fees  in  §  1258.11  have  always  been 
identical  to  the  fees  in  §  1258.12  since 
NARA  has  long  held  the  position  that 
the  fee  provisions  of  the  FOIA  do  not 
apply  to  archival  records,  rather  that  our 
specific  fee  statute  (44  U.S.C.  2116(c)) 
serves  as  an  alternative  statute  for  fee 
issues. 

Finally,  we  propose  to  make  this  fee 
schedule  effective  July  1, 1997,  as  we 
indicate  in  proposed  §  1258.16. 

This  proptosed  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866  of  September  30, 
1993,  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  As 
required  by  the  Regulatory  Flexibility 
Act,  it  is  hereby  certified  that  this  rule 
will  not  have  a  significant  impact  on 
small  entities. 

List  of  Subjects  in  36  CFR  1258 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  amend 
chapter  XII  of  title  36,  Code  of  Federal 
Regulations,  as  follows: 
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PART  1258— FEES 

1.  The  authority  citation  for  part  1258 
continues  to  read  as  follows: 

Aattiofity:  44  U.S.C.  2116(c). 

2.  Section  1258.2  is  amended  by 
rerising  paragraphs  (c)(l)and  (cK3) 
through  (cKS),  adding  paragraph 
(cX6Xv),  and  removing  paragraph  (cKlO) 
to  read  as  follows: 

§1258.2  AppHcabUity. 
***** 

(c)  *  *  * 

(1)  National  Archives  Trust  Fund 
Board  publications,  including  microfilm 
publications.  Prices  are  available  from 
the  Product  Sales  Section  (NWPS),  700 
Pennsylvania  Ave.,  NW.,  Room  G-9, 
Washington,  DC  20408. 
***** 

(3)  Motion  picture,  sound  recording, 
and  video  holdings  of  the  National 
Archives  and  Presidential  libraries. 
Information  on  the  availability  of  and 
prices  for  reproduction  of  these 
materials  are  available  from  the  Motion 
Picture.  Sound,  and  Video  Branch 
(NWDNM),  8601  Adelphi  Rd.,  Room 
3340,  College  Park.  MD  20740-6001,  or 
from  the  Presidential  library  which  has 
such  materials  (see  §  1253.3  of  this 
chapter  for  addresses). 

(4)  Electronic  recoil.  Information  on 
the  availability  of  and  prices  for 
duplication  are  available  from  the 
Center  for  Electronic  Records  (NWRE), 
8601  Adelphi  Rd.,  Room  5320,  College 
Park,  MD  20740-6001,  or  from  the 
Presidential  library  which  has  such 
materials  (see  §  1253.3  of  this  chapter 
for  addresses). 

(5)  Still  photography,  including  aerial 
film,  and  oversize  maps  and  drawings. 
Information  on  the  availability  and 
prices  of  reproductions  of  records  held 
in  the  Still  Pictures  Branch  (NWDNS) 
and  the  Cartographic  and  Architectural 
Branch  (NWDNC),  both  located  at  the 
National  Archives  at  College  Park 
focility,  8601  Adelphi  Rd.,  College  Park, 
MD  20740-6001,  and  in  the  Presidential 
libraries  and  regional  records  services 
focility  (see  §§  1253.3  and  1253.7  of  this 
chapter  for  addresses)  should  be 
obtained  from  the  imit  which  has  the 
original  records. 

(6) *  •  * 

(v)  Land  entry  records  (order  form 
NATF  84>— $10. 

***** 

3.  The  introductory  text  of  §  1258.4(f) 
is  revised  to  read: 

§1258.4  ExduskHis. 
***** 

(f)  For  records  center  records  only: 

*  *  •  •  • 


4.  Section  1258.10  is  amended  by 
revising  paragraph  (a)  to  read: 

§1258.10  MaH  orders. 

(a)  There  is  a  minimum  fee  of  $10  per 
order  for  reproductions  which  are  sent 
by  mail  to  the  customer. 

***** 

§1258.11  [Ramowecq 

5.  Section  1258.11  is  removed. 

6.  Section  1258.12  is  amended  by 
revising  paragraphs  (a)  through  (f), 
removing  paragraph  (g),  and 
redesignating  paragraphs  (h)  and  (i)  as 
paragraphs  (^  and  (h),  respectively,  to 
read: 

§1258.12  Fee  schedule. 

(a)  Certification:  $10. 

(b)  Electrostatic  copying:  (1)  Paper-to- 
paper  copies  (up  to  and  including  11  in. 
by  17  in.)  made  by  the  customer  on  a 
NARA  self-service  copier:  $0.10  per 
copy. 

(2)  Paper-to-paper  copies  (up  to  and 
including  11  in.  by  17  in.)  made  by 
NARA  st^: 

(1)  At  a  Presidential  library;  at  a 
regional  records  services  focility;  and, 
when  ordered  on  a  same-day  “cash  and 
carry”  basis,  at  a  Washington,  DC,  area 
facility:  $0.50  per  copy. 

(ii)  All  other  orders  placed  at  a 
Washington,  DC,  area  focility:  $10  for 
the  first  1-20  copies;  $5  for  each 
additional  block  of  up  to  10  copies. 

(3)  Oversized  electrostatic  copies  (per 
linear  foot):  $2.50. 

(4)  Electrostatic  copies  (22  in.  by  34 
in.):  $2.50. 

(5)  Microfilm  or  microfiche  to  paper 
copies  made  by  the  customer  on  a 
NARA  self-service  copier:  $0.25. 

(6)  Microfilm  or  microfiche  to  paper 
copies  made  by  NARA  staff:  $1.75. 

(c)  Microfilm.  (1)  Original  negative 
microfilm  (paper-to-microfilm):  $10  for 
the  first  1-15  images^  $14  for  each 
additional  block  of  up  to  20  pages. 

(2)  Direct  duplicate  copy  of 
accessioned  microfilm:  $34.00  per  roll. 

(3)  Positive  copy  of  accessioned 
microfilm:  $34.00  per  roll. 

(d)  Diazo  microfiche  duplication  (per 
fiche):  $2.10. 

(e)  Self-service  video  copying  in  the 
Motion  Picture,  Sound  and  Video 
Research  Room:  (1)  Initial  90-min  use  of 
video  copying  station  with  120-minute 
videocassette:  $20. 

(2)  Additional  90-minute  use  of  video 
copying  station  with  no  videocassette: 
$14. 

(3)  Blank  120-minute  VHS 
videocassette:  $6. 

(f)  Self-service  Polaroid  prints:  $9  per 
print 

***** 


7.  Section  1258.16  is  revised  to  read: 

§1258.18  Effecthwdale. 

The  fees  in  §  1258.12  are  effective  on 
July  1, 1997. 

Dated:  March  24, 1997. 

Jsha  W.  CailiB, 

Archivist  of  the  United  States. 

[PR  Doc.  97-7898  Filed  3-28-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  915, 927, 952,  and  979 
RIN  1891-AB33 


Revisions  to  Rights  in  Data 
Regulations 

agency:  Department  of  Energy. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its 
Acquisition  Regulation  to  effect  changes 
to  its  rights  in  technical  data  regulations 
to  reflect  a  greater  reliance  upon  the 
rights  in  technical  data  coverage  in  the 
F^eral  Acquisition  Regulation  and  the 
requirements  relating  to  technology 
transfer  activities  at  certain  DOE 
laboratories. 

DATES:  Written  comments  must  be 
submitted  no  later  than  May  30, 1997. 
ADDRESSES:  Comments  (three  copies) 
should  be  addressed  to:  Robert  M. 

Webb,  U.S.  Department  of  Energy, 

Office  of  Procurement  and  Assistance 
Management,  Office  of  Policy,  HR-51, 
Room  8H-023, 1(X)0  Independence 
Avenue,  SW.,  Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Webb,  U.S.  Deptulment  of 
Energy,  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  586- 
8264 

Judson  Hightower,  U.S.  Department  of 
Energy,  Office  of  Assistant  C^neral 
Counsel  for  Technology  Transfer  and 
Intellectual  Property,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  586- 
2813. 

SUPPLEMENTARY  INFORMATION: 

L  Background, 
n.  Discussion, 
in.  Public  Comments. 

A  Consideration  and  Availability  of 
Comments. 

B.  Public  Hearing  Deteimination. 

IV.  Procedural  Requirements. 

A.  Review  Under  Executive  order  12866. 

B.  Review  Under  Executive  order  12988. 

C  Review  Under  the  Regulatory  Flexibility 

Act 

D.  Review  Under  the  Paperwork  Reduction 
Act. 
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E.  Review  Under  the  National 
Environmental  Policy  Act. 

F.  Review  Under  Executive  Order  12612. 

I.  Background 

The  Department  has  in  place  policy, 
reflected  in  Acquisition  Letter  87-5, 
instructing  its  contracting  officers  to 
rely  substantially  on  the  rights  in 
technical  data  coverage  in  the  Federal 
Acquisition  Regulation  (FAR). 

Congress  enacted  the  National 
Competitiveness  Technology  Transfer 
Act  of  1989  (Pub.  L.  101-189)  which 
had  the  eflect  of  establishing  technology 
transfer  missions  for  certain  of  DOE’s 
management  and  operating  contractors. 
Acquisition  Letters  88-1  and  91-8  were 
issued  on  this  subject,  and  on  December 
22, 1995  (60  FR  66510),  the  Department 
promulgated  technology  transfer 
regulations  to  implement  that  Act. 

^e  purpose  of  this  proposed  rule  is 
to  codify  the  policies  in  the  acquisition 
letters  and  provide  an  up-to-date 
vmiform  treatment  of  the  subject  of 
rights  in  technical  data,  including 
provision  for  technology  transfer. 

n.  Discussion  ^ 

a.  General 

This  proposed  rule  proposes  to  delete 
the  existing  coverage  of  rights  in 
technical  data,  including  regulations, 
solicitation  provisions,  and  contract 
clauses  currently  in  the  Department  of 
Energy  Acqvusition  Regulation  (DEAR). 
The  proposed  coverage  would  rely 
substantially  on  the  rights  in  technical 
data  regulations,  provisions,  and  clauses 
in  the  Federal  Acquisition  Regulation 
(FAR),  except  where  addition^  coverage 
would  be  necessary  to  fulfill  DOE’s 
statutory  duties  to  disseminate  data 
product  in  its  research,  development 
and  demonstration  programs.  Also,  the 
coverage  in  Subpart  970.27  of  the  DEAR 
is  proposed  to  be  rewritten  to  reflect  the 
considerations  relating  to  and  use  of 
proposed  versions  of  ffie  two  alternate 
rights  in  technical  data  clauses  intended 
for  DOE’s  management  and  operating 
contracts. 

b.  Section-by-Section  Analysis 

The  proposed  rule  would  amend 
subpart  915.4  of  the  DEAR  by  revising 
subsection  915.413-2  to  provide  for  the 
use  of  non-Federal  personnel  in  the 
evaluation  of  competitive  proposals. 
That  subsection,  would  implement  the 
provisions  of  subsection  15.413—2  of  the 
FAR.  In  addition,  that  subsection  wovdd 
supplement  the  FAR  coverage  at  37.204, 
wffich  implements  sec.  6002  of  Pub.  L. 
103-355,  the  Federal  Acquisition 
Streamlining  Act  of  1994,  to  provide 
DOE’s  process  for  determining  that 
neither  sufficient  DOE  personnel  nor 


personnel  fiom  other  Federal  agencies 
are  available  to  evaluate  proposals, 
leading  to  the  use  of  non-Federal 
personnel  for  that  purpose.  'The 
coverage  wovdd  include  a  standard 
agreement  to  be  executed  by  the  non- 
Federal  evaluator,  stating  his  or  her 
responsibilities  in  the  treatment  of 
proposal  data.  The  cvurrent  source  of 
regulatory  coverage  on  this  subject. 
Subpart  927.70,  woidd  be  deleted.  That 
same  subpart  also  contains  provisions 
dealing  with  the  Government’s  rights  in 
propo^  data  and  holding  propo^  data 
in  confidence.  'The  proposed  rule  wovdd 
rely  on  the  FAR  coverage  on  these 
subjects. 

Subsection  915.608(d)  would  be 
added  to  provide  a  reference  to  the 
DEAR  provision  proposed  to  deal  with 
the  use  of  non-Federal  evaluators. 
Subsection  927.303(b)  is  proposed  to  be 
amended  to  include  reference  to  DOE’s 
patent  waiver  regulations  now 
promulgated  at  10  CFR  Part  784.  In  this 
latter  regard,  section  927.370  has  been 
deleted  because  it  is  duplicative  of  those 
patent  waiver  regidations.  Portions  of 
sections  927.401  through  927.403  have 
been  proposed  for  deletion.  A  new 
section  927.404  has  been  proposed  to  be 
added.  It  wovdd  supplement  the  FAR 
coverage  at  27.404  by  adding  a 
paragraph  (k)  on  the  subcontract 
flowdown  obligations  vmder  the  rights 
in  technical  data  clause  at  FAR  52.227- 
14,  adding  paragraph  (1)  to  obtain,  in 
appropriate  situations,  the  right  for  DOE 
to  require  the  contractor  to  license 
proprietary  data  relating  to  the  subject 
of  an  individual  contract  to  DOE  or 
others  and  adding  (m)  dealing  with  a 
modification  of  the  FAR  clavise  in 
contracts  where  access  to  DOE  restricted 
data  is  contemplated. 

The  proposed  rule  wovdd  add  a 
section  927.408  to  make  clear  that,  as  a 
result  of  DOE’s  statutes  that  require 
dissemination,  this  Department  may  not 
apply  the  provisions  of  FAR  27.408  to 
cosponsored  or  cost  shared  contracts. 
The  proposed  rule  would  also  add  a 
section  927.409  to  supplement  the  FAR 
with  regard  to  the  requirement  of 
contracting  officers  to  include  the  FAR 
rights  in  technical  data  clause  at 
52.227-14.  In  the  Department  of  Energy, 
Alternates  I  and  V  will  always  be  used. 
The  proposed  rvde  would  substitute 
definitions  for  use  by  DOE  that  simplify 
and  shorten  the  FAR  definitions.  The 
only  change  to  the  definitions  worthy  of 
note  is  that  computer  data  bases  would 
be  considered  technical  data  and  not 
computer  software.  This  reflects  more 
accvurately  the  nature  of  computer  data 
bases.  They  are,  in  fact,  a  form  of 
technical  data.  'The  accvirate  depiction 
of  computer  data  bases  becomes 


increasingly  important  as  a  result  of 
DOE’s,  the  Government’s,  and  our 
society’s  increasing  reliance  on 
computers  and  computer  software.  'This 
change  has  a  beneficial  result  in  that  it 
would  create  an  enhanced  opportunity 
to  prepare  data  bases  in  common 
languages,  not  computer  program 
dependent.  As  a  result  more  data  bases 
created  vmder  DOE  contracts  may 
receive  wider  dissemination  than  when 
data  bases  are  considered  computer 
software.  We  have  also  propos^  a 
minor  change  to  the  definition  of 
unlimited  rights,  also  taking  into 
accoimt  our  increasing  dependence  on 
computer  networks,  stating  expressly, 
what  is  implicit,  that  unlimited  rights 
include  the  right  to  disseminate  data  by 
electronic  means. 

The  Additional  Data  Requirements 
clause  at  FAR  52.227-16  wovdd  be 
required  for  use  in  all  contracts  for 
research,  development,  and 
demonstration  except  those  with 
universities  or  colleges  for  basic  or 
applied  research  of  $500,000  or  less. 

The  various  existing  provisions  and 
clauses  from  952.227  wovdd  be  deleted 
frt)m  the  DEAR  with  the  intention  that 
DOE’s  Contracting  Officers  use  the 
provisions  and  clauses  on  the  same 
subject  that  appear  in  FAR  Subpart 
52.227. 

The  proposed  rvde  wovdd  insert  into 
the  DEAR  Alternate  VI,  dealing  with 
contractor  licensing  and  Alternate  VII, 
dealing  with  contractor  access  to  DOE 
restricted  data.  'Those  alternates  wovdd 
be  used  in  conjvmction  with  the  FAR 
Rights  in  Technical  Data  clause  at 
52.227-14. 

The  solicitation  provision  at 
Subsectifn  952.227-84  wovdd  be 
amended  to  make  references  consistent 
with  the  DEAR. 

In  DEAR  part  970  sections  970.2705 
and  970.2706  wovdd  be  revised  to 
describe  the  use  of  and  the  general 
content  of  the  two  rights  in  technical 
data  clauses  that  would  be  used 
alternatively  in  DOE  management  and 
op^ting  contracts. 

The  proposed  rvde  wovdd  add  a  new 
section  970.2707  to  instruct  the 
appropriate  use  of  the  management  and 
operating  contract  rights  in  technical 
data  clauses. 

Finally,  the  proposed  rvde  wovdd  add 
a  rights  in  technic^  data  clause, 
970.5204-XX.  for  DOE  management  and 
operating  contracts  that  do  not  have  a 
technology  transfer  mission  and 
another,  970.5204-YY,  for  those 
management  and  operating  contracts 
that  do  have  a  technology  transfer 
mission. 
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in.  Public  Comments 

,  A.  Consideration  and  Availability  of 
Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
Department  of  Energy  Acquisition 
Regulation  amendments  set  forth  in  this 
notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  ADDRESS 
section  of  this  notice.  All  written 
comments  received  by  the  date 
indicated  in  the  DATES  section  of  this 
notice  and  all  other  relevant  information 
in  the  record  will  be  carefully  assessed 
and  fully  considered  prior  to 
publication  of  the  final  rule.  All 
comments  received  will  be  available  for 
public  inspection  in  the  DOE  Reading 
Room,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585,  between 
the  hours  of  9  am  and  4  pm,  Monday 
through  Friday,  except  Federal  holidays. 
Any  information  considered  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
DOE  reserves  the  ri^t  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  our 
determination  (See  10  CFR  Part 
1004.11). 

B.  Public  Hearing  Determination 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have 
substantial  impact  on  the  nation’s 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Public  Law  95-91,  the  DOE 
Organization  Act.  and  the 
Administrative  Procedure  Act  (6  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule.  However,  should  a  sufficient 
number  of  people  request  a  public 
hearing,  the  Department  will  reconsider 
its  determination. 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today’s  regulatory  action  has  been 
determined  not  to  bd  a  “significant 
regulatory  action’’  under  Executive 
Order  12866,  “Regulatory  Planning  and 
Review,’’  (58  FR  51735,  October  4, 
1993).  Accordingly,  this  action  was  not 
sub)ect  to  review  under  that  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (OMB). 

B.  Review  Under  Executive  Order  12986 

With  respect  to  the  review  of  existing 

regulations  and  the  promulgation  of 


new  regulations,  section  3(a)  of 
Executive  Order  12988,  “Civil  Justice 
Reform,”  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect,  if  any; 

(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
uiuoasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  proposed 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Public  Law  96-354,  that  requires 
preparation  of  an  initial  regulatory 
flexibility  analysis  for  any  rule  that  is 
likely  to  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  contracts  to  which  this 
rulemaking  would  apply  are  agreements 
that  contemplate  the  creation  of 
technical  data.  Normally,  such 
contracts,  and  any  resulting 
subcontracts,  would  be  cost 
reimbursement  type  contracts.  Thus, 
there  would  not  be  an  adverse  economic 
impact  on  contractors  or  subcontractors. 
Accordingly,  DOE  certifies  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 


D.  Review  Under  the  Paperwork 
Reduction  Act 

No  additional  information  or 
recordkeeping  requirements  are 
proposed  to  be  imposed  by  this 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.]. 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  proposed  rule  falls  into  a  class  of 
actions  which  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  human  environment,  €is  determined 
by  DOE’S  regulations  (10  CFR  Part  1021, 
Subpart  D)  implementing  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.). 
Specifically,  this  proposed  rule  is 
categorically  excluded  fi-om  NEPA 
review  because  the  proposed 
amendments  to  the  DEAR  would  be 
strictly  procedural  (categorical 
exclusion  A6).  Therefore,  this  proposed 
rule  does  not  require  an  environmental 
impact  statement  or  environmental 
assessment  pursuant  to  NEPA. 

F.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  (52  FR  41685, 
October  30, 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  proposed  rule,  when 
finalized,  would  merely  reflect  ciurent 
practice  relating  to  rights  in  technical 
data.  States  which  contract  with  EKDE 
will  be  subject  to  this  rule.  However, 
EKDE  has  determined  that  this  rule  will 
not  have  a  substantial  direct  effect  on 
the  institutional  interests  or  traditional 
functions  of  the  States. 

List  of  Subjects  in  48  CFR  Parts  915, 
927,  952,  and  970 

Government  Procurement. 

Issued  in  Washington,  D.C.  on  March  18, 
1997. 

Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
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Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

PART  915-CONTRACnNG  BY 
NEGOTIATION 

1.  The  authority  citation  for  Part  915 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7254;  40  U.S.C. 

486(c). 

2.  Subsection  915.413—2  is  revised  to 
read  as  follows: 

915.413- 2  Evaluation  of  Proposals.  (DOE 
covarago-paragraphs  (a)  and  (0) 

(e)  In  order  to  maintain  the  integrity 
of  the  procurement  process  and  to 
assure  that  the  propriety  of  proposals 
will  be  respected,  ^e  notice  at  FAR 

15.413- 2(e)  for  solicited  proposals  and 
FAR  15.509(d)  for  unsolicited  proposals 
shall  be  affixed  to  a  cover  sheet  attached 
to  each  proposal  upon  receipt  by  DOE. 
Use  of  the  notice  neither  alters  any 
obligation  of  the  Government,  nor 
diminishes  any  rights  in  the 
Government  to  use  or  disclose  data  or 
information. 

(f) (1)  Normally,  evaluations  of 
proposals  shall  be  performed  only  by 
employees  of  the  Department  of  Energy. 
As  us^  in  this  section,  "proposals” 
includes  the  offers  in  response  to 
requests  for  proposals,  s^ed  bids, 
program  opportunity  announcements, 
program  research  and  development 
announcements,  or  any  other  method  of 
solicitation  where  the  review  of 
proposals  or  bids  is  to  be  performed  by 
other  than  peer  review.  In  certain  cases, 
in  order  to  gain  necessary  expertise, 
employees  of  other  agencies  may  be 
used  in  instances  in  which  they  will  be 
available  and  committed  during  the 
period  of  evaluation.  Evaluators  or 
advisors  who  are  not  Federal 
employees,  including  employees  of  DOE 
management  and  operating  contractors 
may  Ira  used  where  necessary.  Where 
suc^  non-Federal  employees  are  used  as 
evaluators,  they  may  only  participate  as 
members  of  tedmic^  evaluation 
committees.  They  may  not  serve  as 
members  of  the  ^urce  Evaluation 
Board  or  equivalent  board  or  committee. 

(2)(i)  Piusuanl  to  section  6002  of 
Public  Law  103-355,  a  determination  is 
required  for  every  competitive 
procurement  as  to  whether  sufficient 
DOE  personnel  with  the  necessary 
training  and  capabilities  are  available  to 
evaluate  the  proposals  that  will  be 
received.  This  detemunation,  discussed 
at  FAR  37.204,  shall  be  made  in  the 
memorandum  appointing  the  technical 
evaluation  committee  by  the  Source 
Selection  Official,  in  the  case  of  Soiuce 
Evaluation  Board  procurements,  6r  by 


the  Contracting  Officer  in  all  other 
procurements. 

(ii)  Where  it  is  determined  such 
qualified  personnel  are  not  available 
within  DOE  but  are  available  from  other 
Federal  agencies,  a  determination  to  that 
effect  shall  be  made  by  the  same 
officials  in  the  same  memorandvun. 
Should  such  qualified  personnel  not  be 
available,  a  determination  to  use  non- 
Federal  evaluators  or  advisors  must  be 
made  in  accordance  with  paragraph 
(f)(3)  of  this  subsection. 

(3)  The  decision  to  employ  non- 
Federal  evaluators  or  advisors, 
including  employees  of  DOE 
management  and  operating  contractors, 
in  Source  Evaluation  Board 
procurements  must  be  made  by  the 
Source  Selection  Official  with  the 
conciurrence  of  the  Head  of  the 
Contracting  Activity.  In  all  other 
procurements,  the  decision  shall  be 
made  by  the  senior  program  official  or 
designee  with  the  concurrence  of  the 
Head  of  the  Contracting  Activity.  In  a 
case  where  multiple  solicitations  are 
part  of  a  single  program  and  would  call 
for  the  same  resources  for  evaluation,  a 
class  determination  to  use  non-Federal 
evaluators  may  be  made  by  the  DOE 
Procurement  Executive. 

(4)  Where  such  non-Federal 
evaluators  or  advisors  are  to  be  used,  the 
solicitation  shall  contain  a  provision 
informing  prospective  offerors  that  non- 
Federal  personnel  may  be  used  in  the 
evaluation  of  proposals. 

(5)  The  nondisclosure  agreement  as  it 
appears  in  piiragraph  (f)(6)  of  this 
subsection  shall  be  signed  before  DOE 
furnishes  a  copy  of  the  proposal  to  non- 
Federal  evaluators  or  advisors,  and  care 
should  be  taken  that  the  required 
handling  notice  described  in  paragraph 
(e)  of  this  subsection  is  affixed  to  a 
cover  sheet  attached  to  the  proposal 
before  it  is  disclosed  to  the  participant. 
In  all  instances,  such  persons  will  be 
required  to  comply  with  nondisclosure 
of  information  requirements  and 
requirements  involving  Procurement 
Integrity,  see  FAR  3.104;  with 
requirements  to  prevent  the  potential  for 
personal  conflicts  of  interest;  or,  where 

a  non-Federal  evaluator  or  advisor  are 
acquired  under  a  contract  with  an  entity 
other  than  the  individual,  with 
requirements  to  prevent  the  potential  for 
organizational  conflicts  of  interest. 

(6)  Non-Federal  evaluators  or  advisors 
shall  be  required  to  sign  the  following 
agreement  prior  to  having  access  to  any 
proposal: 

Nondisclosure  Agreement 

Whenever  DOE  furnishes  a  proposal  for 
evaluation,  I,  the  recipient,  agree  to  use  the 
information  contained  in  the  proposal  only 


for  DOE  evaluation  purposes  and  to  treat  the 
information  obtained  in  confidence.  This 
requirement  for  confidential  treatment  does 
not  apply  to  information  obtained  frcnn  any 
source,  including  the  proposer,  without 
restriction.  Any  notice  or  restriction  placed 
on  the  proposal  by  either  DCK  or  the 
originator  of  the  proposal  shall  be 
conspicuously  affix^  to  any  reproduction  cm* 
abstract  thereof  and  its  provisions  strictly 
complied  with.  Upon  completion  of  the 
evaluation,  it  is  agreed  all  copies  of  the 
proposal  and  abstracts,  if  any,  shall  be 
returned  to  the  DOE  office  which  initially 
furnished  the  proposal  for  evaluation.  Uidess 
authorized  by  the  contracting  officer,  I  agree 
that  I  shall  not  contact  the  originator  of  the 
proposal  concerning  any  aspect  of  its 
elements. 

Recipient: _ 

Date:  _ ,, _ 

(End  of  Agreement) 

3.  Subpart  915.6,  Source  Selection,  is 
added  to  read  as  follows: 

Subpart  915.6— Source  Selection 

915.608  Proposal  evaluation.  (DOE 
coverage-paragraph  (d)) 

(d)  Personnel  from  DOE,  other 
Government  agencies,  consultants,  and 
contractors,  including  those  who 
manage  or  operate  Government-owned 
facilities,  may  be  used  in  the  evaluation 
process  as  advisors  when  their  services 
are  necessary  and  available.  When 
personnel  outside  the  Government, 
including  those  of  contractors  who 
operate  or  manage  Government-owned 
facilities,  are  to  be  used  as  advisors  or 
as  evaluatCHS,  approval  and 
nondisclosure  procedures  as  required  by 
48  CFR  (ESAR)  915.413-2  shall  be 
followed  and  a  notice  of  the  use  of  non- 
Federal  evaluators  shall  be  included  in 
the  solicitation.  In  all  instances,  such 
personnel  will  be  required  to  comply 
with  UOE  conflict  of  interest  and 
nondisclosure  requirements. 

PART  927— PATENTS,  DATA,  AND 
COPYRIGHTS 

4.  The  authority  citation  for  Part  927 
continues  to  read  as  follows: 

Audiority:  Sec.  644  of  the  Department  of 
Energy  Organization  Act,  Pub.  L  95-91  (42 
U.S.Q  7254):  Sec.  148  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (42  U.S.C  2168); 
Federal  Nonnuclear  Energy  Research  and 
Development  Act  of  1974,  Sec.  9,  (42  U.S.C 
5908);  Atcnnic  Energy  Act  of  1954,  as 
amended.  Sec.  152,  (42  U.S.C  2182); 
Department  of  Energy  National  Security  and 
Military  Applications  of  Nuclear  Energy 
Authorization  Act  of  1987,  as  amended,  Sec. 
3131(a).  (42  U.S.C  7261a.) 

927.300  [Amended] 

5.  Section  927.300(bj  is  amended  by 
replacing  the  phrase  “41  CFR  9-9.109” 
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as  it  appears  in  the  second  sentence 
with  “10  CFR  part  784.” 

827.303  tAwndad] 

6.  Section  927.303(b)  is  amended  by 
inserting  the  phrase  pursuant  to  10 
CFR  part  784,”  after  “advance  waiver” 
in  the  &rst  sentence  and  after 
“identified  invention”  in  the  second 
sentence. 

927.370  [Removed  and  reaerved) 

7.  Remove  and  reserve  section 
927.370. 

027.401  [Removed] 

8.  Section  927.401  is  removed. 

927.402- 1  [Amended] 

9.  In  section  927.402-1,  paragraphs  (c) 
through  (g)  are  removed,  and  paragraph 
(h)  is  redesignated  as  paragraph  (c). 

927.402- 3  [Removed] 

10.  Section  927.402—3  is  removed. 

,  11.  Section  927.404  is  added  to  read 
as  follows: 

927.404  Rights  in  Technicai  Dale  in 
Subcontract*.  (DOE  coverage  paragraphs 
(g),  (k).  (I).  and  (m)) 

(g)(4)  Contractors  are  required  by 
paragraph  (d)(3)  of  the  clause  at  FAR 

52.227-14,  as  modified  pursuant  to  48 
QFR  927.409(a)(1)  to  acquire  permission 
from  DOE  to  assert  copyright  in  any 
computer  software  first  pr^uced  in  the 
performance  of  the  contract.  This 
requirement  reflects  DOE’s  established 
software  distribution  program, 
recognized  at  FAR  27.404(g)(2),  and  the 
Department’s  statutory  dissemination 
obUgations.  When  a  contractor  requests 
permission  to  assert  copyright  in 
accordance  with  paragraph  (d)(3)  of  the 
Rights  in  Data-General  clause  as 
prescribed  for  use  at  48  CFR 
927.409(a)(1),  patent  counsel  shall 
predicate  its  decision  on  the  policy  and 
procedures  reflected  in  paragraph  (e)  of 
the  clause  at  48  CFR  970.5204-YY 
Ri^ts  in  Data-Technology  Transfer. 

(k)  Subcontracts.  (l)(i)  It  is  the 
responsibility  of  prime  contractors  and 
hi^er  tier  subcontractors,  in  meeting 
their  obligations  with  respect  to  contract 
data,  to  obtain  from  their  subcontractor 
the  rights  in,  access  to,  and  delivery  of 
such  data  on  behalf  of  the  Government. 
Accordingly,  subject  to  the  policy  set 
forth  in  this  section,  and  subject  to  the 
approval  of  the  contracting  officer, 
where  required,  selection  of  appropriate 
technical  data  provisions  for 
subcontracts  is  the  responsibility  of  the 
prime  contractors  or  higher-tier 
subcontractors.  In  many  but  not  all 
instances,  use  of  the  Rights  in  Technical 
Data  clause  of  FAR  52.227-14  in  a 
subcontract  will  provide  for  sufficient 


Government  rights  in  and  access  to 
technical  data.  The  inspection  rights 
afforded  in  Altemate  V  of  that  clause 
normally  should  be  obtained  only  in 
first-tier  subcontracts  having  as  a 
purpose  the  conduct  of  research, 
development,  or  demonstration  work  or 
the  furnishing  of  supplies  for  which 
there  are  substantial  technical  data 
requirements  as  reflected  in  the  prime 
contract. 

(ii)  If  a  subcontractor  refuses  to  accept 
technical  data  provisions  affording 
rights  in  and  access  to  technical  data  on 
behalf  of  the  Government,  the  contractor 
shall  so  inform  the  Contracting  Officer 
in  writing  and  not  prcx^eed  with  the 
award  of  the  subcontract  without 
written  authorization  of  the  Contracting 
Officer. 

(iii)  In  prime  contracts  (or  higher-tier 
subcontracts)  which  contain  the 
Additional  Tecdmical  Data 
Requirements  clause  at  FAR  52.227-16, 
it  is  the  further  responsibility  of  the 
contractor  (or  higher-tier  subcontractor) 
to  determine  whether  inclusion  of  such 
clause  in  a  subcontract  is  required  to 
satisfy  technical  data  requirements  of 
the  prime  contract  (or  higher-tier 
subcontract). 

(2)  As  is  the  case  for  DOE  in  its 
determination  of  technical  data 
requirements,  the  Additional  Technical 
Data  Requirements  clause  at  FAR 

52.227-16  should  not  be  used  at  any 
subcontracting  tier  where  the  technical 
data  requirements  are  fully  known. 
Normally  the  clause  will  ^  used  only 
in  subcontracts  having  as  a  purpose  ffie 
conduct  of  research,  development,  or 
demonstration  work.  Prime  contractors 
and  higher-tier  subcontractors  shall  not 
use  their  power  to  award  subcontracts 
as  economic  leverage  to  inequitably 
acquire  rights  in  the  subcontractor’s 
confidential  data  developed  at  private 
expense  for  their  private  use,  and  they 
shall  not  acquire  rights  to  confidential 
data  developed  at  private  expense  on 
behalf  of  the  Government  for  standard 
commercial  items  unless  required  by  the 
prime  contract. 

(1)  Contractor  licensing.  In  many 
contracting  situations  the  achievement 
of  EKDE’s  objectives  would  be  frustrated 
if  the  Government,  at  the  time  of 
contracting,  did  not  obtain  on  behalf  of 
responsible  third  parties  and  itself 
limited  license  rights  in  and  to 
confidential  data  developed  at  private 
expense  necessary  to  the  practice  of 
subject  inventions  or  data  first  produced 
or  delivered  in  the  performance  of  the 
contract.  Where  the  purpose  of  the 
contract  is  research,  development,  or 
demonstration,  contracting  officers 
should  consult  with  program  officials 
and  patent  counsel  to  consider  whether 


such  rights  should  be  acquired.  No  such 
rights  should  be  obtained  from  a  small 
business  or  non-profit  organization, 
unless  similar  rights  in  b^kground 
inventions  of  the  small  business  or  non¬ 
profit  organization  have  been 
authorizi^.  In  all  cases  when  the 
contractor  has  agreed  to  include  a 
provision  assuring  conunercial 
availability  of  background  patents, 
consideration  should  be  given  to 
securing  for  the  Government  and 
responsible  third  parties  at  reasonable 
royalties  and  vmder  appropriate 
restrictions,  co-extensive  license  rights 
for  data  which  are  proprietary  data. 
When  such  a  license  right  is  deemed 
necessary,  the  Rights  in  Data-General 
clause  at  FAR  52.227-14  should  be 
supplemented  by  the  addition  of 
Altemate  VI  as  provided  at  48  CFR 

952.227-14.  Altemate  VI  will  normally 
be  sufficient  to  cover  proprietary 
contract  data  for  items  and  processes 
that  were  used  in  the  contract  and  are 
necessary  in  order  to  insure  widespread 
commercial  use  or  practical  utilization 
of  a  subject  of  the  contract.  The 
expression  “subject  of  the  contract”  is 
intended  to  limit  the  licensing  required 
in  Altemate  VI  to  the  fields  of 
technology  specifically  contemplated  in 
the  contract  effort  and  may  be  replaced 
by  a  more  specific  statement  of  the 
fields  of  technology  intended  to  be 
covered  in  the  manner  described  in  the 
patent  clause  at  48  CFR  952.227-13 
pertaining  to  “Background  Patents.” 
Where,  however,  proprietary  contract 
data  cover  the  main  purpose  or  basic 
technology  of  the  research, 
development,  or  demonstration  effort  of 
the  contract,  rather  than 
subcomponents,  products,  or  processes 
which  are  ancillary  to  the  contract 
effort,  the  limitations  set  forth  in 
paragraphs  (j)(l)  through  (j)(4)  of 
Altemate  VI  of  48  CFR  952.227-14 
should  be  modified  or  deleted. 
Paragraph  (j)  of  48  CFR  952.227-14 
further  provides  that  technical  data  may 
be  specified  in  the  contract  as  being 
excluded  fr'om  or  not  subject  to  the 
licensing  requirements  thereof.  This 
exclusion  can  be  implemented  by 
limiting  the  applicability  of  the 
provisions  of  paragraph  (j)  of  48  CFR 

952.227-14  to  only  those  classes  or 
categories  of  proprietary  data 
determined  as  being  essential  for 
licensing.  Although  contractor  licensing 
may  be  required  under  paragraph  (j)  of 
FAR  52.227-14,  the  final  resolution  of 
questions  regarding  the  scope  of  such 
licenses  the  terms  thereof,  including 
provisions  for  confidentiality,  and 
reasonable  royalties,  is  then  left  to  the 
negotiation  of  the  parties. 


^  >  ■ii’’  •! 

(m)  Access  to  restricted  data.  In  • 
contracts  involving  access  to  certain 
categories  of  DOE-owned  Category  C^24 
restricted  data,  as  set  forth  in  10  CFR 
part  725,  DOE  has  reserved  the  right  to 
receive  reasonable  compensation  for  the 
use  of  its  inventions  and  discoveries, 
including  its  related  data  and 
technology.  Accordingly,  in  contracts 
where  access  to  such  restricted  data  is 
to  be  provided  to  contractors.  Alternate 
Vn  shall  be  incorporated  into  the 
appropriate  rights  in  technical  data 
clause  of  the  contract  in  accordance 
with  the  instructions  at  48  CFR 
952.227-14.  In  addition,  in  any  other 
types  of  contracting  situations  in  which 
the  contractor  may  be  given  access  to 
restricted  data,  appropriate  limitations 
on  the  use  of  such  data  must  be 
specified. 

12.  Subsection  927.404-70  is  added  to 
read  as  follows: 

927.404-70  Statutory  Programs. 

Occasionally  Congress  enacts 
legislation  that  authorizes  or  requires 
the  Department  to  protect  horn  public 
disclosure  specific  data  first  produced 
in  the  performance  of  the  contract. 
Examples  of  such  programs  are  “the 
Metals  Initiative”  and  section  3001(d)  of 
the  Energy  Policy  Act.  In  such  cases 
CKDE  Patent  C.ounsel  is  responsible  for 
providing  the  appropriate  contractual 
provisions  for  protecting  the  data  in 
accordance  with  the  statute.  Generally, 
such  clauses  will  be  based  upon  the 
Rights  in  Data-General  clause  prescribed 
for  use  at  48  CFR  927.409(a)  with 
appropriate  modifications  to  define  and 
protect  the  "protected  data”  in 
accordance  with  the  applicable  statute. 
When  contracts  under  such  statutes  are 
to  be  awarded,  contracting  officers  must 
acquire  finm  patent  counsel  the 
appropriate  contractual  provisions. 
Additionally,  the  Contracting  Officer 
must  consult  with  DOE  program 
personnel  and  patent  counsel  to  identify 
data  first  produced  in  the  performance 
of  the  contract  that  will  be  recognized 
by  the  parties  as  protected  data  and 
what  protected  data  will  be  made 
available  to  the  public  notwithstanding 
the  statutory  aufiiority  to  withhold  the 
data  firom  public  dissemination. 

13.  Section  927.408  is  added  to  read 
as  follows: 

927.408  Cosponsored  research  and 
development  activities. 

Because  of  the  Department  of  Energy’s 
statutory  duties  to  disseminate  data  first 
product  under  its  contracts  for 
research,  development,  and 
demonstration,  the  provisions  of  FAR 

27.408  do  not  apply  to  cosponsored  or 
cost  shared  contracts. 
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14^  Section  927.409  is  added  to  read  . 
as  follows: 

927.409  Solicitation  provisions  and 
contract  clauses.  (DOE  coverage- 
paragraphs  (a),  (h),  (s),  and  (t)). 

(a)(1)  The  contracting  officer  shall 
insert  the  clause  at  FAR  52.227-14, 

Rights  in  Data-General,  substituting  the 
following  paragraph  (a)  and  including 
the  following  paragraph  (d)(3).  Alternate 
I,  and  Alternate  V  in  solicitations  and 
contracts  if  it  is  contemplated  that  data 
will  be  produced,  furnished,  or  acquired 
under  the  contract: 

(a)  Definitions. 

(1)  Computer  data  bases,  as  used  in  this 
clause,  means  a  collection  of  data  in  a  form 
capable  of.  and  for  the  purpose  of,  being 
stored  in,  processed,  and  operated  on  by  a 
computer.  The  term  does  not  include 
computer  software. 

(2)  Computer  software,  as  used  in  this 
clause,  means  (i)  computer  programs  which 
are  data  comprising  a  series  of  instructions, 
rules,  routines,  or  statements,  regardless  of 
the  media  in  which  recorded,  that  allow  or 
cause  a  computer  to  perform  a  specific 
operation  or  series  of  operations  and  (ii)  data 
comprising  source  code  listings,  design 
details,  algorithms,  processes,  flow  charts, 
formulae,  and  related  material  that  would 
enable  the  computer  program  to  be  produced, 
created,  or  compiled.  The  term  does  not 
include  computer  data  bases. 

(3)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
the  media  on  which  it  may  be  recorded.  The 
term  includes  technical  data  and  computer 
software. 

(4)  Umited  rights  data,  as  used  in  this 
clause,  means  data,  other  than  computer 
software,  developed  at  private  expense  that 
embody  trade  secrets  or  are  conunercial  or 
financial  and  confidential  or  privileged.  The 
Government’s  rights  to  use,  duplicate,  or 
disclose  limited  rights  data  are  as  set  forth  in 
the  Limited  Rights  Notice  of  paragraph  (g)(2) 
if  included  in  this  clause. 

(5)  Restricted  computer  software,  as  used 
in  this  clause,  means  computer  software 
developed  at  private  expense  and  that  is  a 
trade  secret;  is  commercial  or  financial  and 
is  confidential  or  privileged;  or  is  published 
copyrighted  computer  software,  including 
minor  modifications  of  any  such  computer 
software.  The  Govenunent’s  rights  to  use, 
duplicate,  or  disclose  Restricted  Computer 
Software  are  as  set  forth  in  the  Restricted 
Rights  Notice  of  subparagraph  (g)(3)  if 
included  in  this  clause. 

(6)  Technical  data,  as  used  in  this  clause, 
means  recorded  data,  regardless  of  form  or 
characteristic,  that  are  of  a  scientific  or 
technical  nature.  Technical  data  does  not 
include  computer  software,  but  does  include 

'manuals  and  instructional  materials  and 
technical  data  formatted  as  a  computer  data 
base.  Technical  data  does  not  include  data 
incidental  to  the  administration  of  this 
contract,  such  as  financial,  administrative, 
cost  and  pricing,  or  management  information. 

(7)  Unlimited  rights,  as  used  in  this  clause, 
means  the  rights  of  the  Government  to  use, 
disclose,  reproduce,  prepare  derivative 


works,  distribute  copies  to  the  public,  ; , 
including  by  electronic  means,  and  perform 
publicly  and  display  publicly,  in  any 
marmer,  including  by  electronic  means,  and 
for  any  purpose  whatsoever,  and  to  have  or 
permit  others  to  do  so. 
***** 

(d)(3)  The  Contractor  agrees  not  to 
establish  claim  to  copyright  in  computer 
software  first  produced  in  the  performance  of 
this  contract  withopt  prior  written 
permission  of  the  patent  coimsel  assisting  the* 
contracting  activity.  When  such  permission 
is  granted,  the  patent  counsel  shdl  specify 
appropriate  terms,  conditions,  and 
submission  requirements  to  assure 
utilization,  diswmination,  and 
conunercialization  of  the  data.  The 
Contractor,  when  requested,  shall  promptly 
deliver  to  patent  counsel  a  duly  execute  and 
approved  instrument  fully  confirmatory  of  all 
rights  to  which  the  Government  is  entitled. 

(2)  However,  rights  in  data  in  these 
specific  situations  will  be  treated  as 
described,  where  the  contract  is — 

(i)  For  the  production  of  special  works 
of  the  type  set  forth  in  FAR  27.405(a), 
but  the  clause  at  FAR  52.227-14, 

in  Data-General,  shall  be  included  in  the 
contract  and  made  applicable  to  data 
other  than  special  works,  as  appropriate 
(See  paragraph  (i)  of  FAR  27.409); 

(ii)  For  the  acquisition  of  existing  data 
worlu,  as  described  in  FAR  27.405(b) 
(See  paramph  (j)  of  FAR  27.409); 

(iii)  To  be  performed  outside  the 
United  States,  its  possessions,  and 
Puerto  Rico,  in  which  case  agencies  may 
prescribe  different  clauses  (See 
paragraph  (n)  of  FAR  27.409); 

(iv)  For  architect-engineer  services  or 
construction  work,  in  which  case 
contracting  officers  shall  utilize  the 
clause  at  FAR  52.227-17,  Rights  in  Data- 
Special  Works; 

(v)  A  Small  Business  Innovation 
Research  contract  (See  paragraph  (1)  of 
FAR  27,409); 

(vi)  For  management  and  operating  of 
a  DOE  facility  or  the  production  of  data 
necessary  for  the  management  or 
operation  of  a  DOE  facility  (See 
970.2705);  or 

(vii)  Awarded  pursuant  to  a  statute 
expressly  providing  authority  for  the 
protection  of  data  first  produced 
theretmder  from  disclosure  or 
dissemination.  (See  927.404-70). 

(h)  The  contracting  officer  shall  insert 
the  clause  at  FAR  52.227-16,  Additional 
Data  Requirements,  in  solicitations  and 
contracts  involving  experimental, 
developmental,  research,  or 
demonstration  work  (other  than  basic  or 
applied  research  to  be  performed  solely 
by  a  uuivui'sily  ur  culluge  where  the 
contract  amount  will  be  $500,000  or 
less)  unless  all  the  requirements  for  data 
are  believed  to  be  known  at  the  time  of 
contracting  and  specified  in  the 
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contract.  See  FAR  27.406(b).  This  clause 
may  also  be  used  in  other  contracts 
when  considered  appropriate. 

***** 

(s)  Contracting  officers  shall 
incorporate  the  solicitation  provision  at 
FAR  52.227-23,  Rights  to  Proposal  Data 
(Technical),  in  all  requests  for 
proposals. 

(tj  Contracting  officers  shall  include 
.the  solicitation  provision  at  952.227-84 
in  all  soUcitations  involving  research, 
development,  or  demonstration  work. 

Subpart  927.70  [Removed  and  Reaerved] 

15.  Subpart  927.70  (Secs.  927.7000 
through  927.7005)  is  removed  and 
reserved. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

16.  The  authority  citation  for  Part  952 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C. 

486(c). 

{952.227-13  [Amended] 

17.  Subsection  952.227-13  is 
amended  in  paragraph  (a)  of  the  clause 
by  inserting  the  sentence  “See  10  CFR 
part  784.”  at  the  end  of  the  definition  of 
“DOE  patent  waiver  regulations”  and  in 
paragraph  (c)(l)(ii)  of  the  clause  by 
inserting  “(10  CFR  part  784)”  after  the 
phrase  “patent  waiver  regulations”. 

18.  Subsection  952.227-14  of  part  952 
is  added  to  read  as  follows; 

962.227-14  Rights  in  data— generai.  (DOE 
coverage  alternates  VI  and  VII) 

Alternate  VI  (XXX  1997) 

As  prescribed  at  48  CFR  927.404(1)  insert 
Alternate  VI  to  require  the  contractor  to 
'  license  data  regarded  as  limited  rights  data  or 
restricted  computer  software  to  DOE  and 
third  parties  at  reasonable  royalties  upon 
request  by  the  Department  of  Energy. 

(i)  Contractor  Licensing.  Except  as  may  be 
otherwise  specified  in  this  contract  as  data 
not  subject  to  this  paragraph,  the  contractor 
agrees  that  upon  written  application  by  DOE, 
it  will  grant  to  the  Government  and 
responsible  third  parties,  for  purposes  of 
practicing  a  subject  of  this  contract,  a 
nonexclusive  license  in  any  limited  rights 
data  or  restricted  rights  software  on  terms 
and  conditions  reasonable  under  the 
circumstances  including  appropriate 
rovisions  for  confidentiality;  provided, 
owever,  the  contractor  shall  not  be  obliged 
to  license  any  such  data  if  the  contractor 
demonstrates  to  the  satisfoction  of  the 
Secretary  of  Energy  tH*  designee  that 

(1)  Such  data  are  not  essential  to  the 
manufacture  or  practice  of  hardware 
designed  or  fabricated,  or  processes 
developed,  tmder  this  contract; 

(2)  Such  data,  in  the  form  of  results 
obtained  by  their  use,  have  a  commercially 
ccxnpetitive  alternate  available  or  readily 
introducible  from  one  or  coore  other  sources; 


(3)  Such  data,  in  the  form  of  results 
obtained  by  their  use,  are  being  supplied  by 
the  contractor  or  its  licensees  in  sufficient 
quantity  and  at  reasonable  prices  to  satisfy 
market  needs,  or  the  contractor  or  its 
licensees  have  taken  effective  steps  or  within 
a  reasonable  time  are  expected  to  take 
effective  steps  to  so  supply  such  data  in  the 
form  of  results  obtained  by  their  use;  or 

(4)  Such  data,  in  the  form  of  results 
obtained  by  their  use,  can  be  furnished  by 
another  firm  skilled  in  the  art  of 
manufocturing  items  or  performing  processes 
of  the  same  general  type  and  character 
necessary  to  achieve  the  contract  results. 

(End  of  Alternate) 

Ahemate  VII  (XXX 1997) 

As  prescribed  in  48  CFR  927.404(m)  insert 
Alternate  VII  to  limit  the  contractor’s  use  of 
IX)E  restricted  data. 

Insert  the  parenthetical  phrase  “(except 
Restricted  Data  in  category  C-24. 10  CFR  725, 
in  which  DOE  has  reserved  the  right  to 
receive  reasonable  compensation  for  the  use 
of  its  inventions  and  discoveries,  including 
related  data  and  technology).”  after  the 
phrase  “data  first  produced  or  specifically 
used  by  the  Contractor  in  the  performance  of 
this  contract”  in  paragraph  (b)(2)(i)  of  the 
clause  at  FAR  52.227-14. 

(End  of  Alternate) 

952.227- 73  through  952.227-83 
[Removed] 

19.  In  part  952,  subsections  952.227- 
73,  952.227-75,  952.227-76,  952.227- 
77,  952.227-78,  952.227-79,  952.227- 
80,  952.227-81, 952.227-82,  and 

952.227- 83  are  removed. 

20.  Subsection  952.227-84  is  revised 
to  read  as  follows: 

952.227- 84  Notice  of  right  to  request 
patent  waiver. 

Include  this  provision  in  all 
appropriate  solicitations  in  accordance 
with  48  CTR  927.409(t). 

Right  To  Request  Patmt  Waiver  (XXX  1997) 

Offerors  have  the  right  to  request  a  waiver 
of  all  or  any  part  of  the  rights  of  the  United 
States  in  inventions  conceived  or  first 
actually  reduced  to  practice  in  performance 
of  the  contract  that  may  be  awaked  as  a 
result  of  this  solicitation,  in  advance  of  or 
within  30  days  after  the  effective  date  of 
contracting.  Even  where  such  advance  waiver 
is  not  requested  or  the  request  is  denied,  the 
contractor  will  have  a  continuing  right  under 
the  contract  to  request  a  waiver  of  the  rights 
of  the  United  States  in  identified  inventions, 
i.e.,  individual  inventions  conceived  or  first 
actually  reduced  to  practice  in  performance 
of  the  contract  Domestic  small  businesses 
and  domestic  nonprofit  organizations 
normally  will  receive  the  patent  rights  clause 
at  952.227-13  which  permits  the  contractor 
to  retain  title  to  such  inventions,  except 
under  contracts  for  management  or  operation 
of  a  Government-owned  research  and 
development  facility  or  under  contracts 
involving  exceptional  circumstances  or 
intelligence  activities.  Therefore,  small 
husinesses  and  nonprofit  organizations 


normally  need  not  request  a  waiver.  See  the 
patent  rights  clause  in  the  draft  contract  in 
this  solicitation.  See  DOE’s  patent  waiver 
regulations  at  10  CFR  part  784. 

(End  of  Provision) 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

21,  The  authority  citation  for  Part  970 
continues  to  read; 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act, 

Pub.  L.  95-91  (42  U.S.C.  7254). 

22.  Section  970.2705  is  revised  to  read 
as  follows: 

970.2705  Rights  in  Data— General. 

(a)  Rights  in  data  relating  to  the 
performance  of  the  contract  and  to  all 
facilities  are  significant  in  assuring 
continuity  of  the  management  and 
operation  of  DOE  facilities.  It  is  crucial 
in  assuring  DOE’s  continuing  ability  to 
perform  its  statutory  missions  that  DOE 
obtain  rights  to  all  ^ta  produced  or 
specifictdly  used  by  its  management  and 
operating  contractors  and  their 
subcontractors.  In  order  to  obtain  the 
necessary  rights  in  technical  data,  DOE 
contracting  officers  shall  assiue  that 
memagement  and  operating  contracts 
contain  either  the  Rights  in  Data  clause 
at  48  CFR  970.52()4-XX  or  the  clause  at 
48  CTR  970.5204-YY.  Selection  of  the 
appropriate  clause  is  dependent  upon 
whether  technology  transfer  is  a  mission 
of  the  management  and  operating 
contract.  If  technology  transfer  is  not  a 
mission  of  the  management  and 
operating  contractor,  the  clause  at  48 
CFR  970.5204-XX  will  be  used.  In  those 
instances  in  which  technology  transfer 
is  a  mission,  the  clause  at  48  CFR 
970.5204-YY  will  be  used. 

(b)  Employees  of  the  management  and 
operating  contractor  may  not  be  used  to 
assist  in  the  preparation  of  a  proposal  or 
bid  for  the  performance  of  services, 
which  are  similar  or  related  to  those 
being  performed  under  the  contract,  by 
the  contractor  or  its  parent  or  affiliate 
organization  for  commercial  customers 
unless  the  employee  has  been  separated 
from  work  imder  the  DOE  contract  for 
such  period  as  the  Head  of  the 
Contracting  Activity  or  designee  shall 
have  directed. 

(c)  Management  and  operating 
contractors  shall  not  use  data  acquired 
fit)m  other  Government  agencies  or 
private  entities  in  the  performance  of 
their  contracts  for  the  private  purposes 
of  the  contractor  unless  the  agency  or 
entity  authorizes  such  use. 

23.  Revise  Section  970.2706  as 
follows; 
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970.2706  Rights  in  Technical  Data— 
Procedures. 

(a)  The  clauses  at  48  CFR  970.5204- 
XX  and  48  CFR  970.5204-YY  both 
provide  generally  for  Government 
ownership  and  for  unlimited  rights  in 
the  Government  for  all  data  first 
produced  in  the  performance  of  the 
contract  and  unlimited  rights  in  data 
specifically  used  in  the  performance  of 
the  contract.  Both  clauses  provide  that, 
subject  to  patent,  security,  and  other 
provisions  of  the  contract,  the  contractor 
may  use  contract  data  for  its  private 
purposes.  The  contractor,  under  either 
clause,  must  treat  any  data  furnished  by 
DOE  or  third  parties  in  accordance  with 
any  restrictive  legends  contained 
therein. 

(b)  Since  both  clauses  secure  access  to 
and,  if  requested,  delivery  of  technical 
data  used  in  the  performcmce  of  the 
contract,  there  is  generally  no  need  to 
use  the  Addition^  Technical  Data 
Requirements  clause  at  FAR  52.227-16 
in  the  management  and  operating 
contract. 

(c) (1)  Paragraph  (d)  of  the  clause  at  48 
CFR  970.5204-XX  and  paragraph  (f)  of 
the  clause  at  48  CFR  970.5204-YY 
provide  for  the  inclusion  of  the  Rights 
in  Technical  Data-General  clause  at  FAR 
52.227-14,  with  Alternates  I  and  V,  and, 
as  appropriate  and  with  DOE’s  prior 
approval.  Alternates  11,  m,  and  IV,  and 
the  Additional  Technical  Data 
Requirements  clause  at  FAR  52.227-16 
in  ^1  subcontracts  for  research, 
development,  or  demonstration  and  all 
other  subcontracts  having  special 
requirements  for  the  production  or 
delivery  of  data,  except  in  those 
subcontracts,  including  subcontracts  for 
related  support  services,  involving  the 
design  or  operation  of  any  plants  or 
facilities  or  specially  designed 
equipment  for  such  plants  or  facilities 
that  are  managed  or  operated  by  the 
contractor  under  its  contract  with  DOE. 
In  those  latter  subcontracts,  the 
management  and  operating  contractor 
shall  include  the  Rights  in  Data- 
Facilities  clause  at  48  CFR  970.5204- 
XX. 

(2)  Where,  however,  a  subcontract  is 
to  be  awarded  by  the  management  and 
operating  contractor  in  connection  with 
a  program,  as  discussed  at  927.404-70, 
which  provides  statutory  authority  to 
protect  fiom  public  disclosiue,  data  first 
produced  imder  contracts  awarded 
pursuant  to  the  program,  contracting 
officers  shall  ensure  that  the  M&O 
contractor  includes  in  that  subcontract 
the  rights  in  data  clause  provided  by 
EKDE  Patent  Counsel,  consistent  wiffi 
any  accompanying  guidance. 

(d)  Paragrapl^  ^)  and  (f)  of  the  clause 
at  48  CFR  970.5204-XX  and  paragraphs 


(g)  and  (h)  of  the  clause  at  48  CFR 

970.5204- YY  provide  for  the 
contractor’s  granting  a  nonexclusive 
license  in  any  limited  rights  data  and 
restricted  computer  software 
specifically  us^  in  performance  of  the 
contract. 

(e)  The  Rights  in  Data-Technology 
Transfer  clause  at  48  CFR  970.5204-YY 
differs  from  the  clause  at  48  CFR 

970.5204- XX  in  the  context  of  its  more 
detailed  treatment  of  copyright.  In 
management  and  operating  contracts 
that  have  technology  transfer  as  a 
mission,  the  right  to  assert  copyright  in 
data  first  produced  imder  the  contract 
will  be  a  valuable  right,  and 
commercialization  of  such  data, 
including  computer  software,  will  assist 
the  M&O  contractor  in  advancing  the 
technology  transfer  mission  of  the 
contract. 

(f)  Contracting  officers  should  consult 
with  patent  counsel  to  assure  that 
requirements  regarding  royalties  and 
conflicts  of  interest  associated  with 
asserting  copyright  in  data  first 
product  imder  the  contract  are 
appropriately  addressed  in  the 
Technology  Transfer  Mission  clause  of 
the  management  and  operating  contract. 
Where  it  is  not  otherwise  clear  which 
DOE  contractor  funded  the  development 
of  a  computer  software  package,  such  as 
where  the  development  was  fimded  out 
of  a  contractor’s  overhead  account,  the 
DOE  program  which  was  the  primary 
source  of  funding  for  the  entire  contract 
is  deemed  to  have  administrative 
responsibility.  This  issue  may  arise, 
among  others,  in  the  decision  whether 
to  grant  the  contractor  permission  to 
assert  copyright.  See  paragraph  (e)  of  the 
Rights  in  Data-Technology  Transfer 
clause  at  970.5204-YY. 

(g)  In  management  and  operating 
contracts  involving  access  to  DOE- 
owned  Category  C-24  restricted  data,  as 
set  forth  in  10  CFR  part  725,  DOE  has 
reserved  the  right  to  receive  reasonable 
compensation  for  the  use  of  its 
inventions  and  discoveries,  including 
its  related  restricted  data  and 
technology.  Alternate  1  to  each  clause 
shall  be  used,  where  access  to  Category 
C-24  restricted  data  is  contemplated  in 
the  performance  of  a  contract. 

24.  Section  970.2707  is  added  to  read 
as  follows: 

970.2707  Rights  in  Data  Ciauses. 

(a)  Contracting  officers  shall  insert  the 
clause  at  48  CFR  970.5204-XX,  Rights 
in  Data-Facilities,  in  management  and 
operating  contracts  which  do  not 
contain  ffie  clause  at  48  CFR  970.5204- 
40,  Technology  Transfer  Mission. 

(b)  Contracting  officers  shall  insert  the 
clause  at  970.5204-YY,  Rights  in  Data- 


Technology  Transfer,  in  management 
and  operating  contracts  which  contain 
the  clause  at  970.5204—40,  Technology 
Transfer  Mission.  ^ 

(c)  In  accordance  with  A  CFR 
970.2706(f),  in  contracts  where  access  to 
Category  C-24  restricted  data,  as  set 
forth  in  10  CFR  part  725,  is  to  be 
provided  to  contractors.  Contracting 
Officers  shall  incorporate  Alternate  I  of 
the  appropriate  rights  in  data  clause 
prescribed  in  paragraph  (a)  or  (b)  of  this 
section. 

22.  Subsection  970.5204-XX  is  added 
to  read  as  follows: 

970.5204-XX  Rights  in  Data-Fadltties. 

Insert  the  following  clause  in  the 
management  and  operating  contracts  in 
accordance  with  48  CFR  970.2707. 

Rights  in  Data-FacUities  (XXX 1997) 

(a)  Definitions. 

(1)  Computer  data  bases,  as  used  in  this 
clause,  means  a  collection  of  data  in  a  form 
capable  of,  and  for  the  purpose  of,  being 
stored  in,  processed,  and  operated  on  by  a 
computer.  The  term  does  not  incJude 
computer  software. 

(2)  Computer  software,  as  used  in  this 
clause,  means  (i)  computer  programs  which 
are  data  comprising  a  series  of  instructions, 
rules,  routines,  or  statements,  regardless  of 
the  media  in  which  recorded,  that  allow  or 
cause  a  computer  to  perform  a  specific 
operation  or  series  of  operations  and  (ii)  data 
comprising  source  code  listings,  design 
details,  algorithms,  processes,  flow  charts, 

'  formulae,  and  related  material  that  would 
enable  the  computer  program  to  be  produced, 
created,  or  compiled.  The  term  does  not 
include  computer  data  bases. 

(3)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
the  media  on  which  it  may  be  recorded.  The 
term  includes  technical  data  and  computer 
software. 

(4)  Limited  rights  data,  as  used  in  this 
clause,  means  data,  other  than  computer 
software,  developed  at  private  expense  that 
embody  trade  secrets  or  are  commercial  or 
financi^  and  confidential  or  privileged.  The 
Govenunent’s  rights  to  use,  duplicate,  or 
disclose  limited  rights  data  are  as  set  forth  in 
the  Limited  Rights  Notice  of  subparagraph  (e) 
of  this  clause. 

(5)  Restricted  computer  software,  as  used 
in  this  clause,  means  computer  software 
developed  at  private  expense  and  that  is  a 
trade  secret;  is  commercial  or  financial  and 
is  confidential  or  privileged;  or  is  published 
copyrighted  computer  software,  including 
minor  modifications  of  any  such  computer 
software.  The  Government’s  rights  to  use. 
duplicate,  or  disclose  Restricted  Computer 
Software  are  as  set  forth  in  the  Restricted 
Rights  Notice  of  paragraph  (f)  of  this  clause. 

(6)  Technical  data,  as  used  in  this  clause, 
means  recorded  data,  regardless  of  form  or 
characteristic,  that  are  of  a  scientific  or 
technical  nature.  Technical  data  does  not 
include  computer  software,  but  does  include 
manuals  and  instructional  materials  and 
technical  data  formatted  as  a  computer  data 
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base.  Technical  data  does  not  include  data 
incidental  to  the  administration  of  this 
contract,  such  as  financial,  administrative, 
cost  and  pricing,  or  management  information. 

(7)  Unliznite^^ghts,  as  used  in  this  clause, 
means  the  righu  of  the  Government  to  use, 
disclose,  reproduce,  prepare  derivative 
works,  distribute  copies  to  the  public, 
including  by  electronic  means,  and  perform 
publicly  and  display  publicly,  in  any 
manner,  including  %  electronic  means,  and 
for  any  purpose  whatsoever,  and  to  have  or 
permit  others  to  do  so. 

(b)  Allocation  of  Rights. 

(1)  The  Government  shall  have: 

(1)  Ownership  of  ail  technical  data  and 
computer  software  first  produced  in  the 
performance  of  this  Contract; 

(ii)  Unlimited  rights  in  technical  data  and 
computer  software  specifically  used  in  the 
performance  of  this  Contract,  except  as 
provided  herein  regarding  copyright; 

(iii)  The  right  to  inspect  teci^cal  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performance  of  this 
Contract  at  all  reasonable  times.  The 
Contractor  shall  make  available  all  necessary 
focilities  to  allow  DOE  personnel  to  perform 
sucdi  inspection; 

(iv)  The  right  to  have  all  technical  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performance  of  this 
Contract  delivered  to  the  Government  or 
otherwise  disposed  of  by  the  Contractor, 
either  as  the  Contracting  Officer  may  from 
time  to  time  direct  during  the  progress  of  the 
work  or  in  any  event  as  the  Contracting 
Officer  shall  direct  upon  completion  or 
termination  of  this  Contract.  The  Contractor 
agrees  to  leave  a  copy  of  such  data  at  the 
exility  or  plant  to  which  such  data  relate, 
and  to  make  available  for  access  or  to  deliver 
to  the  Government  such  data  upon  request  by 
the  Contracting  Officer.  If  such  data  are 
limited  rights  data  or  restricted  computer 
software,  the  rights  of  the  Government  in 
such  data  shall  be  governed  solely  by  the 
provisions  of  paragraph  (e)  of  this  clause 
(“Rights  in  Lifted  Rights  Data”)  or 
paragraph  (f)  of  this  clause  (“Rights  in 
Restricted  Computer  Software”); 

(v)  The  right  to  remove,  cancel,  correct,  or 
ignore  any  markings  not  authorized  by  the 
terms  of  this  Contract  on  any  data  furnished 
hereunder  if,  in  response  to  a  written  inquiry 
by  DOE  concerning  the  propriety  of  the 
markings,  the  Contractor  fails  to  respond 
thereto  within  60  days  or  foils  to  substantiate 
the  propriety  of  the  markings.  In  either  case 
DOE  will  notify  the  Contractor  of  the  action 
taken. 

(2)  The  Contractor  shall  have: 

(i)  The  right  to  withhold  limited  rights  data 
and  restrict  computer  software  in 
accordance  with  the  provisions  of  this  clause; 

(ii)  The  right  to  use  for  its  private  purposes, 
subject  to  potent,  security  or  other  provisions 
of  this  Contract,  data  it  f^t  produces  in  the 
performance  of  this  Contract,  except  for  data 
in  DOE’S  Uranium  Enrichment  Technology, 
including  diffusion,  centrifuge,  and  atomic 
vapor  laser  isotope  separation,  provided  the 
data  requirements  of  this  Contract  have  been 
met  as  of  the  date  of  the  private  use  of  such 
data;  and 

(3)  The  Contractor  agrees  that  for  limited 
rights  data  or  restricted  computer  software  or 


other  technical,  business  or  financial  data  in 
the  form  of  recorded  information  which  it 
receives  from,  or  is  given  access  to  by,  DOE 
or  a  third  party,  including  a  E)OE^ Contractor 
or  subcontractor,  and  for  technical  data  or 
computer  software  it  first  produces  under 
this  Contract  which  is  authorized  to  be 
marked  by  DOE,  the  Contractor  shall  treat 
such  data  in  accordance  with  any  restrictive 
legend  contained  thereon. 

(c)  Copyrighted  Material. 

(1)  The  Contractor  shall  not,  without  prior 
written  authorization  of  the  Patent  Counsel, 
establish  a  claim  to  statutory  copyright  in  any 
technical  data  first  produced  in  the 
performance  of  this  contract.  To  the  extent 
such  authorization  is  granted,  the 
Govenunent  reserves  for  itself  and  others 
acting  on  its  behalf,  a  royalty-free, 
nonexclusive,  irrevocable,  world-wide 
license  for  Governmental  purposes  to 
publish,  distribute,  translate,  duplicate, 
exhibit,  and  perform  any  such  data 
copyrighted  by  the  Contractor. 

(2)  The  Contractor  agrees  not  to  include  in 
the  technical  data  delivered  under  the 
contract  any  material  copyrighted  by  the 
Contractor  and  not  to  knowingly  include  any 
material  copyrighted  by  others  without  first 
granting  or  obtaining  at  no  cost  a  license 
therein  for  the  benefit  of  the  Government  of 
the  same  scope  as  set  forth  in  paragraph  (c)(1) 
of  this  clause.  If  the  Contractor  believes  that 
such  copyrighted  material  for  which  the 
license  cannot  be  obtained  must  be  included 
in  the  technical  data  to  be  delivered,  rather 
than  merely  incorporated  therein  by 
reference,  the  Contractor  shall  obtain  the 
written  authorization  of  the  Contracting 
Officer  to  include  such  08347material  in  the 
technical  data  prior  to  its  delivery. 

(d)  Subcontracting. 

(1)  Unless  otherwise  directed  by  the 
Contracting  Officer,  the  Contractor  agrees  to 
use  in  subcontracts  in  which  technical  data 
is  expected  to  be  produced  or  in  subcontracts 
for  supplies  that  contain  a  requirement  for 
production  or  delivery  of  data  in  accordance 
with  the  policy  and  procedures  of  48  CFR 
(FAR)  subpart  27.4  as  supplemented  by  48 
CFR  (DEAR)  927.401  through  927.409,  the 
clause  entitled  “Rights  in  Data” — General  at 
48  CFR  52.227-14  with  the  paragraph  (a)  of 
this  clause  substituted  for  paragraph  (a)  of 
that  clause  and  including  Alternates  I  &  V, 
including  its  use  with  Alternate  II  through 
Alternate  IV  as  may  be  required  or  authorized 
pursuant  to  FAR  27.409.  Mor  to  using 
Alternate  n.  Alternate  HI,  or  Alternate  IV,  the 
Contractor  shall  consult  with  the  DOE  Patent 
Counsel. 

(2)  It  is  the  responsibility  of  the  Contractor 
to  obtain  from  its  Subcontractors  technical 
data  and  rights  therein,  on  behalf  of  the 
Government,  necessary  to  fulfill  the 
Contractor’s  obligations  to  the  Government 
with  respect  to  such  data.  In  the  event  of 
refusal  by  a  Subcontractor  to  accept  a  clause 
affording  the  Government  such  ri^ts,  the 
Contractor  shall: 

(i)  Promptly  submit  tvritten  notice  to  the 
Contracting  Officer  setting  forth  reasons  or- 
the  Subcontractor’s  refusal  and  other 
pertinent  information  which  may  expedite 
disposition  of  the  matter,  and 


(ii)  Not  proceed  with  the  subcontract 
without  the  written  authorization  of  the 
Contracting  Officer. 

(e)  Rights  in  Limited  Rights  Data. 

Except  as  may  be  otherwise  specified  in 
this  Contract  as  data  which  are  not  subject  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  hereby  grant  to  the  Government  an 
irrevocable,  nonexclusive,  paid-up  license  by 
or  for  the  Government,  in  any  limited  rights 
data  of  the  Contractor  specifically  used  in  the 
performance  of  this  Contract,  provided, 
however,  that  to  the  extent  that  any  limited 
rights  data  when  furnished  or  delivered  is 
specifically  identified  by  the  Contractor  at 
the  time  of  initial  delivery  to  the  Government 
nr  a  representative  of  the  Government,  such 
data  shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
“Limited  Rights  Notice”  set  forth  below.  All 
such  limited  rights  data  shall  be  marked  with 
the  following  “Limited  Rights  Notice”: 

Limited  Rights  Notice 

These  data  contain  “limited  rights  data,” 

furnished  under  Contract  No. _ with 

the  United  States  Department  of  Energy 
which  may  be  duplicated  and  used  by  the 
Government  with  the  express  limitations  that 
the  “limited  rights  data”  may  not  be 
disclosed  outside  the  Government  or  be  used 
for  purposes  of  manufocture  without  prior 
permission  of  the  Contractor,  except  that 
further  disclosure  or  use  may  be  made  solely 
for  the  following  purposes: 

(a)  Use  (except  for  manufocture)  by  support 
services  contractors  within  the  scope  of  their 
contracts; 

(b)  This  “limited  rights  data”  may  be 
disclosed  for  evaluation  purposes  under  the 
restriction  that  the  “limited  rights  data”  be 
retained  in  confidence  and  not  be  further 
disclosed; 

(c)  This  “limited  rights  data”  may  be 
disclosed  to  other  Contractors  participating 
in  the  Government’s  program  of  which  this 
Contract  is  a  part  for  information  or  use 
(except  for  manufacture)  in  coimection  with 
the  work  performed  under  their  contracts  and 
under  the  restriction  that  the  “limited  rights 
data”  bo  retained  in  confidence  and  not  be 
further  disclosed;  and 

(d)  This  “limited  rights  data”  may  be  used 
by  the  Government  or  others  on  its  behalf  for 
emergency  repair  or  overhaul  work  under  the 
restriction  that  the  “limited  rights  data”  be 
retained  in  confidence  and  not  be  further 
disclosed.  This  Notice  shall  be  marked  on 
any  reproduction  of  this  data  in  whole  or  in 
part. 

(e)  Release  to  a  foreign  government,  or 
instrumentality  thereof,  as  the  interests  of  the 
United  States  Government  may  require,  for 
information  or  evaluation,  or  for  emergency 
repair  or  overhaul  work  by  such  government. 
(End  of  Notice) 

(f)  Rights  in  Restricted  Computer  Software. 

(1)  Except  as  may  be  otherwise  specified  in 

this  Contract  as  data  which  are  not  subject  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  hereby  grant  to  the  Govenunent  an 
irrevocable,  nonexclusive,  paid-up,  license 
by  or  for  the  Government,  in  any  restricted 
computer  software  of  the  Contractor 
specifically  used  in  the  performance  of  this 
Contract,  provided,  however,  that  to  the 
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extent  that  any  restricted  computer  software 
when  ftimished  or  delivered  is  speciftcally 
identified  by  the  Contractor  at  the  time  of 
initial  delivery  to  the  Government  or  a 
representative  of  the  Government,  such  data 
shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
“Restricted  Rights  Notice”  set  forth  below. 

All  such  restricted  computer  software  shall 
be  marked  with  the  following  “Restricted 
Rights  Notice”: 

Restricted  Rights  Notice — Long  Form 

(a)  This  computer  software  is  submitted 
with  restricted  rights  under  Government 

Contract  No. _ .  It  may  not  be  used, 

reproduced,  or  disclosed  by  the  Government 
except  as  provided  in  paragraph  (b)  of  this 
notice. 

(b)  This  computer  software  may  be: 

(1)  Used,  or  copied  for  use,  in  or  with  the 
computer  or  computers  for  which  it  was 
acquired,  including  use  at  any  Government 
installation  to  which  such  computer  or 
computers  may  be  transferred; 

(2)  Used,  copied  for  use,  in  a  backup  or 
replacement  computer  if  any  computer  for 
which  it  was  acquired  is  inoperative  or  is 
replaced; 

(3)  Reproduced  for  safekeeping  (archives) 
or  backup  purposes; 

(4)  Modified,  adapted,  or  combined  with 
other  computer  sof^are,  provided  that  only 
the  portions  of  the  derivative  software 
consisting  of  the  restricted  computer  software 
are  to  be  made  subject  to  the  same  restricted 
rights;  and 

(5)  Disclosed  to  and  reproduced  for  use  by 
contractors  under  a  service  contract  (of  the 
type  defined  in  FAR  37.101)  in  accordance 
with  subparagraphs  (b)  (1)  through  (4)  of  this 
Notice,  provided  the  Government  makes  such 
disclosure  or  reproduction  subject  to  these 
restricted  rights. 

(c)  Notwithstanding  the  foregoing,  if  this 
computer  software  has  been  published  under 
copyright,  it  is  licensed  to  the  Government, 
without  disclosure  prohibitions,  with  the 
rights  set  forth  in  the  restricted  rights  notice 
above. 

(d)  This  Notice  shall  be  marked  on  any 
reproduction  of  this  computer  software,  in 
whole  or  in  part. 

(End  of  Notice) 

(2)  Where  it  is  impractical  to  include  the 
Restricted  Rights  Notice  on  restricted 
computer  software,  the  following  short-form 
Notice  may  be  used  in  lieu  thereof: 

Restricted  Rights  Notice — Short  Form 

Use,  reproduction,  or  disclosure  is  subject 
to  restrictions  set  forth  in  the  Long  Form 

Notice  of  Contract  No. _ with  (name 

of  Contractor ). 

(End  of  Notice) 

(3)  If  the  software  is  embedded,  or  if  it  is 
commercially  impractical  to  mark  it  with 
hiunan  readable  text,  then  the  symbol  R  and 
the  clause  date  (mo/yr)  in  brackets  or  a  box, 
a  [R-mo/yr],  may  be  used.  This  will  be  read 
to  mean  restricted  computer  software,  subject 
to  the  rights  of  the  Government  as  described 
in  the  Long  Form  Notice,  in  eftect  as  of  the 
date  indicated  next  to  the  symbol.  The 
symbol  shall  not  be  used  to  mark  human 


readable  material.  In  the  event  this  Contract 
contains  any  variation  to  the  rights  in  the 
Long  Form  Notice,  then  the  contract  number 
must  also  be  cited. 

(4)  If  restricted  rights  computer  software  is 
delivered  with  the  copyright  notice  of  17 
U.S.C.  401,  the  software  will  be  presumed  to 
be  published  copyrighted  computer  software 
licensed  to  the  Government  without 
disclosure  prohibitions,  unlimited  rights, 
unless  the  Contractor  includes  the  following 
statement  with  such  copyright  notice 
“Unpublished — rights  reserved  under  the 
Copyright  Laws  of  the  United  States.” 

(^  Relationship  to  patents. 

Nothing  contained  in  this  clarise  creates  or 
is  intended  to  imply  a  license  to  the 
Government  in  any  patent  or  is  intended  to 
be  construed  as  affe^ng  the  scope  of  any 
licenses  or  other  rights  otherwise  granted  to 
the  Government  under  any  patent 
(End  of  Clause) 

Alternate  I  (XXX 1997) 

In  accordance  with  48  CFR  970.2706(f), 
insert  the  parenthetical  phrase  “(except 
Restricted  Data  in  category  C-24, 10  CFR  part 
725,  in  which  DOE  has  reserved  the  right  to 
receive  reasonable  compensation  for  the  use 
of  its  inventions  and  discoveries,  including 
related  data  and  technology)”  after  “technical 
data”  in  paragraph  (b)(2)(ii)  of  the  clause  at 
48  CFR  970.5204-^DC,  as  appropriate. 

(End  of  Alternate) 

26.  Subsection  970.5204-YY  is  added 
to  read  as  follows: 

970.5204-YY  Rights  in  Data-Tachnology 
Transfer. 

Insert  the  following  clause  in 
management  and  operating  contracts  in 
accordance  with  48  CFR  970.2707. 

Rights  in  Data-Technology  Transfer  (XXX 
1997) 

(a)  Definitions. 

(1)  Computer  data  bases,  as  used  in  this 
clause,  means  a  collection  of  data  in  a  form 
capable  of,  and  for  the  purpose  of,  being 
stored  in,  processed,  and  operated  on  by  a 
computer.  The  term  does  not  include 
computer  software. 

(2)  Computer  software,  as  used  in  this 
clause,  means  (i)  computer  programs  which 
ate  data  comprising  a  series  of  instructions, 
rules,  routines,  or  statements,  regardless  of 
the  media  in  which  recorded,  that  allow  or 
cause  a  computer  to  perform  a  specific 
operation  or  series  of  operations  and  (ii)  data 
comprising  source  code  listings,  design 
details,  algorithms,  processes,  flow  charts, 
formulae,  and  related  material  that  would 
enable  the  computer  program  to  be  produced, 
created,  or  compiled.  The  term  does  not 
include  cmmputer  data  bases. 

(3)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
the  media  on  which  it  may  be  recorded.  The 
term  includes  technical  data  and  computer 
software. 

(4)  Limited  rights  data,  as  used  in  this 
clause,  means  data,  other  than  computer 
software,  developed  at  private  expense  that 
embody  trade  secrets  or  are  commercial  or 
financial  and  confidential  or  privileged.  The 


Government’s  rights  to  use,  duplicate,  or 
disclose  limited  rights  data  are  as  set  forth  in 
the  Limited  Rights  Notice  of  paragraph  (g)  of 
this  clause. 

(5)  Restricted  computer  software,  as  used 
in  this  clause,  means  computer  software 
developed  at  private  expense  and  that  is  a 
trade  secret;  is  commercial  or  financial  and 
is  confidential  or  privileged;  or  is  published 
copyrighted  computer  software,  including 
minor  modifications  of  any  such  computer- 
software.  The  Government’s  rights  to  use, 
duplicate,  or  disclose  Restrict^  Computer 
Software  are  as  set  forth  in  the  Restricted 
Rights  Notice  of  subparagraph  (h)  of  this 
clause. 

(6)  Technical  data,  as  used  in  this  clause, 
means  recorded  data,  regardless  of  form  or 
characteristic,  that  are  of  a  scientific  or 
technical  nature.  Technical  data  does  not 
include  computer  software,  but  does  include 
manuals  and  instructional  materials  and 
technical  data  formatted  as  a  computer  data 
base.  Technical  data  does  not  include  data 
incidental  to  the  administration  of  this 
contract,  such  as  financial,  administrative, 
cost  and  pricing,  or  management  information. 

(7)  Unlimited  rights,  as  used  in  this  clause, 
means  the  rights  of  the  Government  to  use, 
disclose,  reproduce,  prepare  derivative 
woriu,  distribute  copies  to  the  public, 
including  by  electronic  means,  and  perform 
publicly  and  display  publicly,  in  any 
manner,  including  by  electronic  means,  and 
for  any  purpose  whatsoever,  and  to  have  or 
permit  others  to  do  so. 

(bf  Allocation  of  Rights. 

(1)  The  Government  shall  have: 

(i)  Ownership  of  all  technical  data  and 
computer  software  first  produced  in  the 
performance  of  this  Contract; 

(ii)  Unlimited  rights  in  technical  data  and 
computer  software  specifically  used  in  the 
performance  of  this  Contract,  except  as 
provided  herein  regarding  copyri^t,  subject 
to  the  withholding  provisions  for  protected 
CRADA  information  in  accordance  with 
Technology  Transfer  actions  under  this 
Contract; 

(iii)  The  right  to  inspect  technical  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performance  of  this 
Contract  at  all  reasonable  times.  The 
Contractor  shall  make  available  all  necessary 
facilities  to  allow  DOE  personnel  to  perform 
such  inspecrtion; 

(iv)  The  right  to  have  all  technical  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performance  of  this 
Contract  delivered  to  the  Government  or 
otherwise  disposed  of  by  the  Contractor, 
either  as  the  Contracting  Officer  may  from 
time  to  time  direct  during  the  progress  of  the 
work  or  in  any  event  as  the  Contracting 
Officer  shall  direct  upon  completion  or 
termination  of  this  ContracL  The  Contractor 
agrees  to  leave  a  copy  of  such  data  at  the 
facility  or  plant  to  which  such  data  relate, 
and  to  make  available  for  access  or  to  deliver 
to  the  Government  such  data  upon  request  by 
the  Contracting  Officer.  If  such  data  are 
limited  rights  data  or  restricted  computer 
software  the  rights  of  the  Government  in  such 
data  shall  be  governed  solely  by  the 
provisions  of  paragraph  (e)  of  this  clause 
(“Rights  in  Lifted  Rights  Data”)  or 
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paragraph  (f)  of  this  clause  ("Rights  in 
Restricted  Computer  Software”); 

(v)  The  right  to  remove,  cancel,  correct,  or 
ignore  any  markings  not  authorized  by  the 
terms  of  this  Contract  on  any  data  furnished 
hereunder  if,  in  response  to  a  written  inquiry 
by  DOE  concerning  the  propriety  of  the 
markings,  the  Contractor  fails  to  respond 
thereto  within  60  days  or  fails  to  substantiate 
the  propriety  of  the  markings.  In  either  case 
DOE  will  notify  the  Contractor  of  the  action 
taken. 

(2)  The  Contractor  shall  have: 

(i)  The  right  to  withhold  limited  rights  data 
and  restricted  computer  software  in 
accordance  with  the  provisions  of  this  clause; 

(ii)  The  right  to  use  for  its  private  purposes, 
subject  to  fwtent,  security  or  other  provisions 
of  this  Contract,  data  it  fost  produces  in  the 
performance  of  this  Contract,  except  for  data 
in  DOE’S  Uranium  Enrichment  Technology, 
including  diffusion,  centrifuge,  and  atomic 
vapor  laMr  isotope  separation,  provided  the 
data  requirements  of  this  Contract  have  been 
met  as  of  the  date  of  the  private  use  of  such 
data;  and 

(iii)  The  right  to  assert  copyright  subsisting 
in  scientihc  and  technical  articles  as 
provided  in  paragraph  (d)  of  this  clause  and 
the  right  to  request  permission  to  assert 
copyright  subsisting  in  works  other  than 
scienti6c  and  technical  articles  as  provided 
in  paragraph  (e)  of  this  clause. 

(3)  The  Contractor  agrees  that  for  limited 
rights  data  or  restricted  computer  software  or 
other  technical,  business  or  financial  data  in 
the  form  of  recorded  information  which  it 
receives  from,  or  is  given  access  to  by,  DOE 
or  a  third  party,  including  a  DOE  Contractor 
or  subcontractor,  and  for  technical  data  or 
computer  software  it  first  produces  under 
this  Contract  which  is  authorized  to  be 
marked  by  DOE,  the  Contractor  shall  treat 
such  data  in  accordance  with  any  restrictive 
legend  contained  thereon. 

(c)  Copyright  (General). 

(1)  The  Contractor  agrees  not  to  mark, 
register,  or  otherwise  assert  copyright  in  any 
data  in  a  published  or  unpublished  work, 
other  than  as  set  forth  in  paragraphs  (d)  and 
(e)  of  this  clause. 

(2)  Except  for  material  to  which  the 
Contractor  has  obtained  the  right  to  assert 
copyright  in  accordance  with  either 
paragraph  (d)  or  (e)  of  this  clause,  the 
Contractor  agrees  not  to  include  in  the  data 
delivered  under  this  Contract  any  material 
copyrighted  by  the  Contractor  and  not  to 
knowingly  include  any  material  copyrighted 
by  others  without  first  granting  or  obtaining 
at  no  cost  a  license  therein  for  the  benefit  of 
the  Govenunent  of  the  same  scope  as  set 
forth  in  paragraph  (d)  of  this  clause  below. 

If  the  Contractor  believes  that  such 
copyrighted  material  for  which  the  license 
caimot  be  obtained  must  be  included  in  the 
data  to  be  delivered,  rather  than  merely 
incorporated  therein  by  r^erence,  the 
Contractor  shall  obtain  the  written 
authorization  of  the  Contracting  Officer  to 
include  such  material  in  the  data  prior  to  its 
delivery. 

(d)  Copyrighted  works  (scientific  and 
technical  articles). 

(1)  The  Contractor  shall  have  the  right  to 
assert,  without  prior  approval  of  the 


Contracting  Officer,  copyright  subsisting  in 
scientific  and  technical  articles  composed 
under  this  contract  or  based  on  or  containing 
data  first  produced  in  the  performance  of  this 
Contract,  and  published  in  academic, 
technical  or  professional  journals,  symposia, 
proceedings,  or  similar  works.  When 
assertion  of  copyright  is  made,  the  Contractor 
shall  affix  the  applicable  copyright  notice  of 
17  U.S.C.  401  or  402  and  acknowledgement 
of  Government  sponsorship  (including 
contract  number)  on  the  data  when  such  data 
are  delivered  to  the  Government  as  well  as 
when  the  data  are  published  or  deposited  for 
registration  as  a  published  work  in  the  U.S. 
Copyright  Office.  The  Contractor  grants  to  the 
Government,  and  others  acting  on  its  behalf, 
a  paid-up,  nonexclusive,  irrevocable 
worldwide  license  in  such  copyrighted  data 
to  reproduce,  prepare  derivative  works, 
distribute  copies  to  the  public,  and  perform 
publicly  and  display  publicly,  by  or  on 
behalf  of  the  Government. 

(2)  The  contractor  shall  mark  each 
scientific  or  technical  article  first  produced 
or  composed  under  this  contract  and 
submitted  for  journal  publication  with  a 
notice,  similar  in  all  material  respects  to  the 
following,  on  the  finnt  reflecting  the 
Government’s  non-exclusive,  royalty  fiee, 
world-wide  license  in  the  copyright. 

This  manuscript  has  been  authored  by 
[insert  the  name  of  the  contractor]  under 
contract  no.  [insert  the  contract  number]  with 
the  U.S.  Department  of  Energy.  The  United 
States  Govenunent  retains  and  the  publisher, 
by  accepting  the  article  for  publication, 
acknowledges  that  the  United  States 
Government  retains  a  non-exclusive,  royalty- 
free,  world-wide  license  to  publish  or 
reproduce  the  published  form  of  this 
manuscript,  or  allow  other  to  do  so,  for 
United  States  Government  purposes. 

(End  of  notice) 

(3)  The  title  to  the  original  of  unclassified 
graduate  theses  and  the  original  of  related 
unclassified  scientific  papers  shall  vest  in  the 
author  thereof,  subject  to  the  right  of  DOE  to 
retain  duplicates  of  such  documents  and  to 
use  such  documents  for  any  purpose 
whatsoever  without  any  claim  on  the  part  of 
the  author  or  the  contractor  for  additional 
compensation. 

(e)  Copyrighted  works  (other  than  scientific 
and  teclmical  articles). 

The  Contractor  may  obtain  permission  to 
assert  copyright  subsisting  in  technical  data 
and  computer  software  first  produced  by  the 
Contractor  in  performance  of  this  Contract, 
where  the  Contractor  can  show  that 
commercialization  would  be  enhanced  by 
such  copyright  protection,  subject  to  the 
following: 

(1)  Contractor  Request  to  Assert  Copyright. 

(i)  For  data  other  than  scientific  and 
technical  articles,  the  Contractor  shall  submit 
in  writing  to  Patent  Counsel  its  request  to 
assert  copyright  in  data  first  produced  in  the 
performance  of  this  Contract  pursuant  to  this 
clause.  Each  request  by  the  Contractor  must 
include: 

(A)  the  identity  of  the  data  (including  any 
computer  program)  for  which  the  Contractor 
requests  permission  to  assert  copyright,  as 
well  as  an  abstract  which  is  descriptive  of  the 


data  and  is  suitable  for  dissemination 
purposes,  (B)  the  program  under  which  it 
was  funded,  (C)  whether  the  data  is  subject 
to  an  international  treaty  or  agreement,  (D) 
whether  the  data  is  subject  to  export  control, 
(E)  a  statement  that  the  Contractor  plans  to 
commercialize  the  data  in  compliance  with 
the  clause  of  this  contract  entitled 
“Technology  Transfer  Mission,’’  within  five 
(5)  years  after  obtaining  permission  to  assert 
copyright,  and  (F)  for  data  other  than 
computer  software,  a  statement  explaining 
why  the  assertion  of  copyright  is  necessary 
to  enhance  commercialization.  For  data  that 
is  developed  using  other  funding  sources  in 
addition  to  E)OE  binding,  the  permission  to 
assert  copyright  in  accordance  with  this 
clause  must  also  be  obtained  by  the 
Contractor  frnm  all  other  funding  sources 
prior  to  the  Contractor’s  request  to  Patent 
Counsel.  The  request  shall  include  the 
Contractor’s  certification  or  other 
documentation  acceptable  to  Patent  Counsel 
demonstrating  such  permission  has  been 
obtained. 

(ii)  Permission  for  the  Contractor  to  assert 
copyright  in  excepted  categories  of  data  as 
determined  by  DOE  will  be  expressly 
withheld.  Such  excepted  categories  include 
data  whose  release  (A)  would  be  detrimental 
to  national  security,  i.e..  involve  classified 
information  or  data  or  sensitive  information 
under  Section  148  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  or  are  subject  to  export 
control  for  nonproliferation  and  other 
nuclear-related  national  security  purposes, 

(B)  would  not  enhance  the  appropriate 
transfer  or  dissemination  and 
commercialization  of  such  data,  (C)  would 
have  a  negative  impact  on  U.S.  industrial 
competitiveness,  (D)  would  prevent  DOE 
from  meeting  its  obligations  under  treaties 
and  international  agreements,  or  (E)  would  be 
detrimental  to  one  or  more  of  DOE’s 
programs.  Additional  excepted  categories 
may  be  added  by  the  Assistant  General 
Counsel  for  Intellectual  Property  where  data 
are  determined  to  be  subject  to  exp<Hl 
controls.  In  addition,  notwithstanding  any 
other  provision  of  this  Contract,  all  data 
developed  with  Naval  Reactors’  funding  and 
those  data  that  are  classified  fall  within 
excepted  categories.  Additionally,  the  rights 
of  the  Contractor  in  data  are  subject  to  the 
disposition  of  data  rights  in  the  treaties  and 
international  agreements  identified  under 
this  Contract  as  well  as  those  additional 
treaties  and  international  agreements  which 
DOE  may  frnm  time  to  time  identify  by 
unilateral  amendment  to  the  Contract;  such 
amendment  listing  added  treaties  and 
international  agreements  is  effective  only  for 
data  which  is  developed  after  the  date  such 
treaty  or  international  agreement  is  added  to 
this  Contract.  Also,  the  Contractor  will  not  be 
permitted  to  assert  copyright  in  data  in  the 
form  of  various  technical  reports  generated 
by  the  Contractor  under  the  Contract  without 
first  obtaining  the  advanced  written 
permission  of  the  Contracting  Officer. 

(2)  DOE  Review  and  Response  to 
Contractor's  Request.  The  Patent  Counsel 
shall  use  its  best  efforts  to  respond  in  writing 
within  90  days  of  receipt  of  a  complete 
request  by  the  Contractor  to  assert  copyright 
in  technical  data  and  computer  software 
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pursuant  to  this  clause.  Such  response  shall 
either  give  or  withhold  DOE’s  permission  for 
the  Contractor  to  assert  copyri^t  or  advise 
the  Contractor  that  DOE  needs  additional 
time  to  respond  and  the  reasons  therefor. 

(3)  Permission  for  Contractor  to  Assert 
Copyright. 

(i)  For  computer  software,  the  Contractor 
shall  furnish  to  a  DOE  designated, 
centralized  software  distribution  and  control 
point,  at  the  time  permission  to  assert 
copyright  is  given  under  paragraph  (e)(2)  of 
this  clause:,  (A)  an  abstract  describing  the 
software  suitable  for  publication,  (B)  the 
source  code  for  each  software  program,  and 
(C)  the  object  code  and  at  least  the  minimum 
support  documentation  needed  by  a 
technically  competent  user  to  understand 
and  use  the  software.  The  Patent  Counsel,  for 
good  cause  shown  by  the  Contractor,  may 
allow  the  minimum  support  documentation 
to  be  delivered  within  60  days  after 
permission  to  assert  copyright  is  given  or  at 
such  time  the  minimum  support 
documentation  becomes  available.  The 
Contractor  acknowledges  that  the  DOE 
designated  software  distribution  and  control 
point  may  provide  a  technical  description  of 
the  softw^  in  an  aimouncement  identifying 
its  availability  from  the  copyright  holder. 

(ii)  Unless  otherwise  directed  by  the 
Contracting  Officer,  for  data  other  than 
computer  software  to  which  the  Contractor 
has  received  permission  to  assert  copyright 
under  paragraph  (e)(2)  of  this  clause  above, 
the  Contractor  shall  within  sixty  (60)  days  of 
obtaining  such  permission  furnish  to  DOE’s 
Office  of  Scientific  and  Technical. 
Information  (OSTI)  a  copy  of  such  data  as 
well  as  an  abstract  of  the  data  suitable  for 
dissemination  purposes.  The  Contractor 
acknowledges  that  OSTI  may  provide  an 
abstract  of  the  data  in  an  aimouncement  to 
DOE,  its  contractors  and  to  the  public 
identifying  its  availability  from  the  copyright 
holder. 

(iii)  For  a  period  of  five  (5)  years  beginning 
on  the  date  tiie  Contractor  is  given 
permission  to  assert  copyright  in  data,lhe 
Contractor  grants  to  the  Government,  and 
others  acting  on  its  behalf,  a  paid-up, 
nonexclusive,  irrevocable  worldwide  license 
in  such  copyrighted  data  to  reproduce, 
prepare  derivative  works  and  pierform 
publicly  and  display  publicly,  by  or  on 
behalf  of  the  Government.  Subject  to  DOE 
approval,  the  five-year  period  for  assertion  of 
copyright  is  renewable  for  successive  five 
year  periods.  The  DOE  approval  will  be 
based  on  the  standard  that  the  work  is  still 
commercially  available  and  the  market 
demand  is  being  met 

(iv)  After  the  authorized  five  (5)  year 
period,  or  successive  five  year  period(s)  for 
assertion  of  copyright  by  the  contractor  as 
described  in  paragraph  (e)(3)(iii)  of  this 
clause,  or  if,  prior  to  the  end  of  such 
period(s),  the  Contractor  abandons 
commercialization  activities  pertaining  to  the 
data  to  which  the  Contractor  has  been  given 
permission  to  assert  copyright,  the  Contractor 
grants  to  the  Government,  and  others  acting 
on  its  behalf,  a  paid-up,  nonexclusive, 
irrevocable  worldwide  license  in  such 
copyrighted  data  to  reproduce,  distribute 
copies  to  the  public,  prepare  derivative 


works,  perform  publicly  and  display 
publicly,  and  to  permit  others  to  do  so. 

(v)  Whenever  tiie  Contractor  asserts 
copyright  in  data  pursuant  to  this  paragraph 
(e),  the  Contractor  shall  affix  the  applicable 
copyright  notice  of  17  U.S.C.  401  or  402  on 
the  copyrighted  data  and  also  an 
acknowledgement  of  the  Government 
sponsorship  and  license  rights  of  paragraphs 
(e)(3)  (iii)  and  (iv)  of  this  clause.  Such  action 
shall  be  taken  when  the  data  are  delivered  to 
the  Government,  published,  licensed  or 
deposited  for  registration  as  a  published 
work  ki  the  U.S  Copyright  Office.  The 
acknowledgement  of  Government 
sponsorship  and  license  rights  shall  be  as 
follows: 

NOTICE:  These  data  were  produced  under 

Contract  No. _ with  the  Department  of 

Energy.  The  Government  is  grant^  for  itself 
and  others  acting  on  its  behalf  a  paid-up, 
nonexclusive,  irrevocable  worldwide  license 
in  this  data  to  reproduce,  prepare  derivative 
works,  and  perform  publicly  and  display  • 
publicly.  Begirming  five  (5)  years  after  (date 
permission  to  assert  copyright  was  obtained), 
the  Government  is  grant^  for  itself  and 
others  acting  on  its  behalf  a  paid-up, 
nonexclusive,  irrevocable  worldwide  license 
in  this  data  to  reproduce,  prepare  derivative 
works,  distribute  copies  to  the  public, 
perform  publicly  and  display  publicly,  and  to 
permit  others  to  do  so.  The  initial  five  year 
period  may  have  been  extended  for . 
successive  periods  of  five  years,  thereby 
allowing  the  contractor  to  assert  its  copyright 
for  that  additional  period.  However,  prior  to 
the  expiration  of  the  initial  and  any 
successive  five  year  period,  the  conditions 
underlying  the  permission  to  assert  copyright 
might  have  been  violated,  denying  the 
contractor  the  right  to  assert  the  copyright 
NEITHER  THE  UNITED  STATES  NOR  THE 
UNITED  STATES  DEPARTMENT  OF 
ENERGY,  NOR  ANY  OF  THEIR 
EMPLOYEES,  MAKES  ANY  WARRANTY, 
EXPRESS  OR  IMPLIED,  OR  ASSUMES  ANY 
LEGAL  LIABILITY  OR  RESPONSIBILITY 
FOR  THE  ACCURACY,  COMPLETENESS, 

OR  USEFULNESS  OF  ANY  INFORMATION, 
APPARATUS,  PRODUCT,  OR  PROCESS 
DISCLOSED,  OR  REPRESENTS  THAT  ITS 
USE  WOULD  NOT  INFRINGE  PRIVATELY 
OWNED  RIGHTS. 

(End  of  Notice) 

(vi)  With  respect  to  any  data  to  which  the 
Contractor  has  received  permission  to  assert 
copyright,  the  DOE  has  the  right,  during  the 
S  year  period  or  siux»ssive  five  year  period 
set  forth  in  subparagraph  (eXlHi)  of  this 
clause,  to  request  the  Contractor  to  grant  a 
nonexclusive,  partially  exclusive  or  exclusive 
license  in  any  field  of  use  to  a  responsible 
applicant(s)  upon  terms  that  are  reasonable 
under  the  circumstances,  and  if  the 
Contractor  refuses  such  request,  to  grant  such 
license  itself,  if  the  EXDE  determines  that  the 
Contractor  has  not  made  a  satisfactory 
demonstration  that  either  it  or  its  licensee(s) 
is  actively  pursuing  conunercialization  of  the 
data  as  set  forth  in  subparagraph  (e)(1)(A)  of 
this  clause.  Before  licensing  under  this 
subparagraph  (vi),  DOE  shall  furnish  the 
Contractor  a  written  request  for  the 
Contractor  to  grant  the  stated  license,  and  the 
Contractor  sh^l  be  allowed  thirty  (30)  days 


(or  such  longer  period  as  may  be  authorized 
by  the  Contracting  Officer  for  good  cause 
shown  in  writing  by  the  Contractor)  after 
such  notice  to  show  cause  why  the  license 
should  not  be  granted.  The  Contractor  shall 
have  the  right  to  appeal  the  decision  of  the 
DOE  to  grant  the  stated  license  to  the 
Invention  Licensing  Appeal  Board  as  set 
forth  in  10  CFR  781.65— “Appeals”. 

(vii)  No  costs  shall  be  allowable  for 
maintenance  of  copyrighted  data,  primarily 
for  the  benefit  of  the  Contractor  and/or  a 
licensee  and  which  exceeds  DOE  Program 
needs,  except  as  expressly  provided  in 
writing  by  the  Contracting  Officer.  The 
Contractor  may  use  its  net  royalty  income  to 
effect  such  mainteiumce  costs. 

(viii)  At  any  time  the  Contractor  abandons 
commercialization  activities  for  data  for 
which  the  Contractor  has  received 
permission  to  assert  copyright  in  accordance 
with  this  clause,  it  shall  advise  OSTI  and 
Patent  Counsel  and  upon  request  assign  the 
copyright  to  the  Goverrunent  so  that  the 
Government  can  distribute  the  data  to  the 
public. 

(4)  The  following  notice  may  be  placed  on 
the  software  prior  to  any  publication  and 
prior  to  the  Contractor’s  retaining  permission 
from  the  Department  of  Energy  to  assert 
copyright  in  the  software  pursuant  to 
paragraph  (c)(3)  of  this  section. 

NOTICE 

This  program  was  prepared  by  (Insert  the 
Contractor’s  name  and  the  individual 
author],  hereinafter  the  Contractor,  under 
Contract  [Insert  the  Contract  Number]  with 
the  Department  of  Energy  (DOE).  All  rights  in 
the  program  are  reserved  fay  DOE  on  behalf 
of  the  United  States  Government  and  the 
Contractor  as  provided  in  the  contract  You 
are  authorized  to  use  this  program  for 
Governmental  purposes  but  it  is  not  to  be 
released  or  distributed  to  the  public.  Neither 
the  Goverrunent  nor  the  Contractor  makes 
any  warranty,  express  or  implied,  or  assumes 
any  liability  or  responsibility  for  the  use  of 
this  software.  This  notice  including  this 
sentence  must  appear  on  any  copies  of  this 
program. 

(End  of  Notice) 

(f)  Subcontracting. 

(1)  Unless  otherwise  directed  by  the 
Contracting  Officer,  the  Contractor  agrees  to 
use  in  subcontracts  in  which  technical  data 
is  expected  to  be  produced  or  in  subcontracts 
for  supplies  that  contain  a  requirement  for 
production  or  delivery  of  data  in  accordance 
with  the  policy  and  procedures  of  48  CFR 
(FAR)  subpart  27.4  as  supplemented  by  48 
CFR  PEAR)  927.401  through  927.409,  the 
clause  entitled  "Rights  in  Data — General”  at 
48  CFR  52.227-14  with  jhe  paragraph  (a)  of 
this  cdause  substituted  for  paragraph  (a)  of 
that  clause  and  including  Alternates  I  ft  V, 
including  its  use  with  Alternate  II  through 
Alternate  IV  as  may  be  required  or  authorized 
piuauant  to  48  CFR  27.409.  Prior  to  using 
Alternate  B,  Alternate  III,  or  Ajternate  IV,  the 
Contrac:tor  shall  cxmsult  with  the  DOE  Patent 
Counsel. 

(2)  It  is  the  responsibility  of  the  Contrac:tor 
to  obtain  from  its  Subcxmtractors  tecdmical 
data  and  rights  therein,  on  behalf  of  the 
Government,  necessary  to  fulfill  the 
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Contractor’s  obligations  to  the  Government 
vrith  respect  to  such  data.  In  the  event  of 
refusal  by  a  Subcontractor  to  accept  a  clause 
afibrding  the  Government  such  ri^ts,  the 
Contractor  shall: 

(i)  Promptly  submit  written  notice  to  the 
Contracting  Officer  setting  forth  reasons  or 
the  Subcontractor’s  refusal  and  other 
pertinent  information  which  may  expedite 
disposition  of  the  matter,  and 

(ii)  Not  proceed  with  the  subcontract 
without  the  written  authorization  of  the 
Contracting  Officer. 

(g)  Rights  in  Limited  Ri^ts  Data. 

Except  as  may  be  otherwise  specified  in 
this  Contract  as  data  which  are  not  subject  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  her^y  grant  to  the  Government  an 
irrevocable,  nonexclusive,  paid-up  license  by 
or  for  the  Govmunent,  in  any  limited  rights 
data  of  the  Contractor  specifically  used  in  the 
performance  of  this  Contract,  provided, 
however,  that  to  the  extent  that  any  limited 
rights  data  when  furnished  or  delivered  is 
specifically  identified  by  the  Contractor  at 
the  time  of  initial  delivery  to  the  Government 
or  a  representative  of  the  Government,  such 
data  shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 


Limited  Rights  Notice 

These  data  contain  “limited  rights  data,” 

furnished  under  Contract  No. _ with 

the  United  States  Deparfinent  of  Energy 
which  may  be  duplicated  and  used  by  the 
Government  with  the  express  limitations  that 
the  “limited  rights  data”  may  not  be 
disclosed  outside  the  Government  or  be  used 
for  purposes  of  manufacture  without  prior 
permission  of  the  Contractor,  except  that 
further  disclosure  or  use  may  be  made  solely 
for  the  following  purposes: 

(a)  Use  (except  for  manufacture)  by  support 
services  contractors  within  the  scope  of  their 
contracts; 

(b)  This  “limited  rights  data”  may  be 
disclosed  for  evaluation  purposes  under  the 
restriction  that  the  “limited  rights  data”  be 
retained  in  confidence  and  not  be  further 
disclosed; 

(c)  This  “limited  rights  data”  may  be 
disclosed  to  other  Contractors  participating 
in  the  Government’s  program  of  which  this 
Contract  is  a  part  for  information  or  use 
(except  for  manufacture)  in  connection  with 
the  work  performed  under  their  contracts  and 
under  the  restriction  that  the  “limit^  rights 
data”  be  retained  in  confidence  and  not  be 
further  disclosed;  and 

(d)  This  “limited  rights  data”  may  be  used 
by  the  Government  or  others  on  its  behalf  for 
emergency  repair  or  overhaul  work  under  the 
restriction  that  the  “limited  rights  data”  be 
retained  in  confidence  and  not  be  further 
disclosed.  This  Notice  shall  be  marked  on 
any  reproduction  of  this  data  in  whole  or  in 
part. 

'  (e)  Release  to  a  foreign  government,  or 
instrumentality  thereof,  as  the  interests  of  the 
United  States  Government  may  require,  for 
information  or  evaluation,  or  for  emergency 
repair  or  overhaul  work  by  such  government. 


(End  of  Notice) 

(h)  Rights  in  Restricted  Computer  Software. 

(1)  Except  as  may  be  otherwise  specified  in 
this  Contract  as  data  which  are  not  subject  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  her^y  grant  to  the  Government  an 
irrevocable,  nonexclusive,  paid-up,  license 
by  or  for  the  Government,  in  any  restricted 
computer  software  of  the  Contractor 
specifically  used  in  the  performance  of  this 
Contract,  provided,  however,  that  to  the 
extent  that  any  restricted  computer  software 
when  furnished  or  delivered  is  specifically 
identified  by  the  Contractor  at  the  time  of 
initial  delivery  to  the  Government  or  a 
representative  of  the  Government,  such  data 
shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
“Restricted  Rights  Notice”  set  forth  below. 

All  siich  restricted  computer  software  shall 
be  marked  with  the  following  “Restricted 
Rights  Notice”: 

Restricted  Rights  Notice-Long  Form 

(a)  This  computer  software  is  submitted 
with  restricted  rights  under  Government 

Contract  No. _ .  It  may  not  be  used, 

reproduced,  or  disclosed  by  the  Government 
except  as  provided  in  paragraph  (b)  of  this 
notice. 

(b)  This  computer  software  may  he: 

(1)  Used,  or  copied  for  use,  in  or  with  the 
computer  or  computers  for  which  it  was 
acquired,  including  use  at  any  Government 
installation  to  which  such  computer  or 
computers  may  be  transforred; 

(2)  Used,  copied  for  use.  in  a  backup  or 
replacement  computer  if  any  computer  for 
which  it  was  acquired  is  inoperative  or  is 
replaced; 

(3)  Reproduced  for  safekeeping  (archives) 
or  backup  purposes; 

(4)  Modified,  adapted,  or  combined  with 
other  computer  software,  provided  that  only 
the  portions  of  the  derivative  software 
consisting  of  the  restricted  computer  software 
are  to  be  made  subject  to  the  same  restricted 
rights;  and 

(5)  Disclosed  to  and  reproduced  for  use  by 
contractors  under  a  service  contract  (of  the 
type  defined  in  FAR  37.101)  in  accordance 
with  subparagraphs  (b)(1)  through  (4)  of  this 
Notice,  provided  the  Government  makes  such 
disclosure  or  reproduction  subject  to  these 
restricted  rights. 

(c)  Notwithstanding  the  foregoing,  if  this 
computer  software  has  been  published  under 
copyright,  it  is  licensed  to  the  Government, 
without  disclosure  prohibitions,  with  the 
rights  set  forth  in  the  restricted  rights  notice 
above. 

(d)  This  Notice  shall  be  marked  on  any 
reproduction  of  this  computer  software,  in 
whole  or  in  part. 

(End  of  Notice) 

(2)  Where  it  is  impractical  to  include  the 
Restricted  Rights  Notice  on  restricted 
computer  so^are,  the  following  short-form 
Notice  may  be  used  in  lieu  thereof: 

Restricted  Rights  Notice — Short  Form 

Use.  reproduction,  or  disclosure  is  subject 
to  restrictions  set  forth  in  the  Long  Form 

Notice  of  Contract  No. _ with  (name 

of  Contractor). 


(End  of  Notice) 

(3)  If  the  software  is  embedded,  or  if  it  is 
commercially  impractical  to  mark  it  with 
human  readable  text,  then  the  symbol  R  and 
the  clause  date  (mo/yr)  in  brackets  or  a  box, 
a  [R-mo/yr],  may  be  used.  This  will  be  read 
to  mean  restricted  computer  software,  subject 
to  the  rights  of  the  Govenunent  as  described 
in  the  Long  Form  Notice,  in  effect  as  of  the 
date  indicated  next  to  the  symbol.  The 
symbol  shall  not  be  used  to  mark  human 
readable  material.  In  the  event  this  Contract 
contains  any  variation  to  the  rights  in  the 
Long  Form  Notice,  then  the  contract  number 
must  also  be  cited. 

(4)  If  restricted  rights  computer  software  is 
delivered  with  the  copyright  notice  of  17 
U.S.C.  401,  the  softww  will  be  presumed  to 
be  published  copyrighted  computer  software 
licensed  to  the  Government  without 
disclosure  prohibitions,  unlimited  rights, 
unless  the  Contractor  includes  the  following 
statement  with  such  copyright  notice 
“Unpublished-rights  reserved  under  the 
Copyright  Laws  of  the  United  States.” 

(i)  Relationship  to  patents. 

Nothing  contained  in  this  clause  creates  or 
is  intended  to  imply  a  lic:ense  to  the 
Govenunent  in  any  patent  or  is  intended  to 
be  (x>nstrued  as  affecting  the  scope  of  any 
lic:enses  or  other  rights  otherwise  granted  to 
the  Government  under  any  patent 
(End  of  Clause) 

Alternate  I  (XXX  1996):  In  accordance  with 
970.2706(f),  insert  the  parenthetical  phrase 
“(except  Restricted  Data  in  category  C-24, 10 
CFR  part  725,  in  which  DOE  has  reserved  the 
right  to  receive  reasonable  compensation  for 
the  use  of  its  inventions  and  discoveries, 
including  related  data  and  technology)”  after 
“technic^  data”  in  paragraph  (b)(2)(ii)  of  the 
clause  at  970.5204-44,  as  appropriate. 

(End  of  Alternate) 

[FR  Doc.  97-7327  Filed  3-28-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administiatian 
49  CFR  Part  395 

[FHWA  Docket  No.  MC-96-28] 

RIN  212S-AD93 

Hours  of  Service  of  Drivers 

March  24, 1997. 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM);  extension  of 
comment  period. 

SUMMARY:  The  FHWA  is  extending  this 
rulemaking’s  comment  period  imtil  June 
30, 1997.  This  is  in  response  to  two 
petitions  received  by  the  FHWA 
requesting  an  extension  of  the  comment 
period  closing  date.  The  petitioners 
based  their  requests  upon  the  FHWA’s 


“Limited  Rights  Notice”  set  forth  below.  All 
such  limited  rights  data  shall  be  marked  with 
the  following  “Limited  Rights  Notice”: 


4S\5\ 


pending  publication  of  the  Driver 
Fatigue  and  Alertness  Study  full  report. 
This  ANPRM  is  mandated  by  the  iCXl 
Termination  Act  of  1995. 

OATES:  Comments  to  the  general 
ANPRM  should  be  received  no  later 
than  June  30, 1997.  Late  comments  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Signed,  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
must  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  e.t,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  mlemaking  and 
operational  issues:  Mr.  David  Miller, 
Office  of  Motor  Carrier  Research  and 
Standards,  (202)  36&-1790; /or 
information  regarding  human  factors 
and  fatigue  research  programs:  Ms. 
Deborah  Freund,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
1790;  and  for  information  regarding 
legal  issues:  Mr.  Charles  Medalen, 

Office  of  the  Chief  Counsel,  (202)  366- 
0834,  Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  On 
November  5;  1996  (61  FR  57251),  the 
FHWA  published  an  ANPRM  requesting 
answers  to  numerous  questions  related 
to  commercial  motor  vehicle  driver 
hours-of-service  regulations,  including 
fatigue,  loss  of  alertness,  and  hours  off 
duty.  The  ANPRM  set  March  31, 1997, 
as  the  docket  closing  date  for  signed, 
written  comments. 

On  March  5, 1997,  the  Advocates  for 
Highway  and  Auto  Safety  (AHAS) 
delivered  a  petition  to  the  FHWA.  This 
petition  requested  the  FHWA  to  extend 
this  rulemaking’s  comment  period 
closing  date  by  60  days.  The  AHAS 
believes  it  and  the  public  should  have 
ample  opportunity  to  review  and 
critique  the  Driver  Fatigue  and 
Alertness  Study’s  full  report.  The  full 
report  has  not  yet  been  published  or 
placed  in  the  docket.  A  59-page 
technical  summary  and  a  17-page 
executive  siunmary  have  been  placed  in 
the  docket. 

On  March  13, 1997,  the  Insurance 
Institute  for  Hi^way  Safety  (IIHS) 
petitioned  the  FHWA  to  extend  thi.s 
rulemaking’s  comment  period  closing 
date  by  60  days.  The  IIHS  believes  it 


also  should  have  ample  opportunity  to 
review  and  critique  the  Driver  Fatigue 
and  Alertness  Study’s  full  report, 
including  its  data. 

At  the  time  of  the  original  publication 
in  November  1996  (61  FR  57251),  the 
FHWA  believed  the  full  report  would  be 
published  and  available  well  in  advance 
of  the  comment  closing  date.  The 
FHWA,  however,  has  experienced 
imforeseen  editorial  delays  in 
publishing  the  full  report.  The  FHWA 
believes  publication  will  now  be 
accomplished  by  the  end  of  April  1997. 
The  FHWA  believes  it  should  allow  the 
public  to  review  and  critique  the  fiill 
report  of  the  Driver  Fatigue  and 
Alertness  Study. 

The  FHWA  has  also  conducted 
listening  sessions,  specifically  listening 
to  drivers,  about  how  the  hours-of- 
service  regulations  affect  their  daily 
lives  and  their  recommended  changes  to 
improve  the  rules.  See  62  FR  6161, 
February  11, 1997.  Many  interested 
persons  have  attended  these  sessions 
and  would  like  to  review  the  transcripts 
of  these  listening  sessions.  A  few  of  the 
transcripts  will  not  be  delivered  to  the 
FHWA  docket  prior  to  March  31, 1997. 

For  the  reasons  above,  the  FHWA 
finds  good  cause  to  extend  this  ANPRM 
conunent  period  closing  date  for  60  days 
after  the  expected  publication  date  of 
the  full  report  of  the  FHWA’s  Driver 
Fatigue  and  Alertness  Study  in  late 
April  1997. 

List  of  Subjects  in  49  CFR  Part  395 

Global  positioning  systems.  Highway 
safety.  Highways  and  roads.  Intelligent 
Transportation  Systems,  Motor  carriers. 
Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

Issued  on:  March  26, 1997. 

Authority:  23  U.S.C.  315  and  49  CFR  1.48. 
Jane  Garvey, 

Acting  Administrator.  Federai  High  way 
Administration. 

(FR  Doc.  97-8198  Filed  3-27-97;  1:06  pm| 
BILUNQ  CODE  4ei0-22-(> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  679 

p.D.  032097EJ 

Groundfish  Rsheries  of  the  Bering 
Sea/Aleutian  Islands  Area  and  the  Gulf 
of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA^, 
Commerce. 

ACTION:  Notice  of  intent;  scoping 
meetings;  request  for  comments. 

SUMMARY:  NMFS  announces  its 
intention  to  prepare  a  supplemental 
environmental  impact  statement  (SEIS) 
on  the  Federal  action  by  which  total 
allowable  catch  (TAG)  specifications 
and  prohibited  species  catch  limits  in 
the  groundfish  fisheries  that  are 
conducted  in  the  Bering  Sea  and 
Aleutian  Islands  Area  (BSAI)  and  the 
Gulf  of  Alaska  (GOA)  are  annually 
established  and  apportioned. 

NMFS  will  hold  scoping  meetings  to 
provide  for  public  input  into  the  range 
of  actions,  alternatives,  and  impacts  that 
the  SEIS  should  consider.  In  addition  to 
holding  the  scoping  meetings,  NMFS  is 
accepting  written  comments  on  the 
range  of  actions,  alternatives,  and 
impacts  it  should  be  considering  for  this 
SEIS. 

DATES:  Written  comments  will  be 
accepted  through  July  1, 1997.  See 
SUPPLEMENTARY  INFORMATION  for  meeting 
times  and  special  accommodations. 
ADDRESSES:  Written  comments  and 
requests  to  be  included  on  a  mailing  list 
of  persons  interested  in  the  SEIS  should 
be  sent  to  Lori  Gravel,  Fisheries 
Management  Division,  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau,  AK  99802. 

See  SUPPLEMENTARY  INFORMATION  for 
meeting  locations  and  special 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamra  Faris,  (907)  586-7645. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magniison-Stevens  Act),  the  United 
States  has  exclusive  fishery 
management  authority 'over  all  living 
marine  resources,  except  for  migratory 
species,  foimd  within  the  exclusive 
economic  zone  between  3  and  200 
nautical  miles  from  the  baseline  used  to 
measure  the  territorial  sea. 

The  management  of  these  marine 
resources  is  vested  in  the  Secretary  of 
Commerce  (Secretary)  and  in  eight 
Regional  Fishery  Management  ^imcils. 
The  North  Pacific  Fishery  Management 
CoimcU  (Council)  has  the  responsibility 
to  prepare  fishery  management  plans 
(FMPs)  for  the  marine  resources,  which 
it  finds  require  conservation  and 
management,  in  the  Alaska  region  of 
responsibility.  The  Council  consists  of 
Federal  and  State  officials  having 
authority  for  fishery  management  and  of 
private  persons  nominated  by  the 
governors  of  the  States  of  Alaska, 
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Oregon,  and  Washington  and  appointed 
by  the  Secretary. 

The  FMPs  must  specify  the  optimum 
yield  horn  each  fishery,  which  would 
provide  the  greatest  benefit  to  the 
Nation,  and  must  state  how  much  of 
that  optimum  yield  can  be  expected  to 
be  harvested  by  U.S.  vessels.  The  FMPs 
must  also  specify  the  level  of  fishing 
that  would  comprise  overfishing. 

The  Council  prepared  and  the 
Secretary  approved  the  Fishery 
Management  Plan  for  the  Groimdfish 
Fishery  in  the  Bering  Sea  and  Aleutian 
Islands  Area  in  1981.  An  environmental 
impact-statement  (EIS)  was  prepared  for 
the  action  implementing  the  FMP  and 
was  filed  in  1981.  The  BSAI  FMP  has 
been  amended  42  times.  National 
Environmental  Policy  Act  (NEPA) 
environmental  documents  have  been 
prepared  for  each  amendment  as  well  as 
for  subsequent  regulatory  actions, 
including  the  annual  process  of 
establishing  TAC  specifications. 

The  Council  prepared  and  the 
Secretary  approved  the  Fishery 
Management  Plan  for  Groimdfish  of  the 
Gulf  of  Alaska  in  1978.  An  EIS  was 
prepared  for  the  action  implementing 
the  FMP  and  was  filed  in  1978.  The 
GOA  FMP  has  been  amended  45  times. 
NEPA  environmental  documents  have 
been  prepared  for  each  amendment  as 
well  as  for  subsequent  regulatory 
actions,  including  the  aimual  process  of 
establishing  TAC  specifications. 

The  purpose  of  the  original  FMPs  was 
to  manage  the  groimdfish  fisheries  for 
the  optimum  yield  and  to  allocate 
harvest  between  domestic  and  foreign 
fishermen.  The  fisheries  have  evolved 
since  then  through  the  Council  process 
including  FMP  amendments, 
regulations,  and  continued  compliance 
with  other  Federal  laws  and  executive 
orders.  The  frequencies  of  marine 
mammal,  marine  bird,  and  fish  species 
in  the  biological  assemblage  present 
now  are  different  from  frequencies  that 
existed  and  were  displayed  in  1978  and 
1981  environmental  analyses.  Several 
marine  species  have  been  listed  under 
the  Endangered  Species  Act,  some  of 
which  may  be  affected  by  fishery 


management  actions.  New  information 
about  the  ecosystem,  impacts  of  the 
fisheries,  and  management  tools  has 
become  available  since  the  EISs  were 
prepared. 

For  the  above  reasons,  NMFS  has 
determined  that  a  SEIS  shall  be 
prepared  that  incorporates  the 
following:  The  amendments  to  the 
groimdfish  FMPs;  the  aimual  process  for 
determining  the  TAC  specifications;  and 
the  public  processes  in  place  for 
implementing  new  regulations,  revising 
existing  ones,  and  incorporating  new 
information.  Because  the  BSAI  and  GOA 
groimdfish  fisheries  utilize  similar 
resources  from  adjacent  locations  in  the 
large  North  Pacific  ecosystem,  use 
similar  gear  deployed  by  interrelated 
constituents,  and  are  overseen  by  the 
same  Fishery  Management  Council, 
NMFS  has  decided  to  display  the 
inmacts  of  both  fisheries  in  one  SEIS. 

The  SEIS  will  analyze  the  process  by 
which  annual  TAC  specifications  and 
prohibited  species  catch  limits  are 
determined,  together  with  the 
procedures  for  implementing  changes  to 
those  processes.  The  processes 
encompass  decisions  about  location  and 
timing  of  each  fishery,  harvestable 
amounts,  exploitation  rates,  exploited 
species,  groupings  of  exploited  species, 
gear  types  and  groupings,  allocations, 
product  quality,  organic  waste  and 
secondary  utilization,  at-sea  and  on- 
land  organic  discard,  species  at  higher 
and  lower  trophic  levels,  habitat 
alterations,  and  relative  impacts  to 
coastal  communities,  society,  the 
economy,  and  the  domestic  and  foreign 
groundfish  markets.  Effects  of  these 
decisions  are  manifested  over  many 
years  in  multifaceted  social  and 
biological  arenas.  Inherent  in 
implementing  any  groundfish  fisheries 
management  regime  are  commitments  to 
provide  in-season  management, 
enforcement,  monitoring,  stock 
assessment,  and  summary  analyses.  In 
addition  to  evaluating  the  mandated  No 
Action  Alternative  (i.e.,  the  management 
process  that  is  in  place  now  would 
continue  to  apply),  the  SEIS  will 
include  a  full  range  of  alternatives  and 


discussions  of  their  potential  impacts  on 
the  biological  and  socioeconomic 
environments.  NMFS  is  seeking 
suggested  additional  alternatives  from 
the  public  through  the  scoping  process 
and  written  responses  to  this  document. 

Preparation  of  the  SEIS  is  expected  to 
take  1  year  and  include  distribution  of 
a  draft  SEIS  and  incoiporation  of 
comments  on  it  into  the  final  SEIS. 

The  scoping  meetings  for  Anchorage, 
Dutch  Harbor,  Juneau,  Ketchikan, 
Kodiak,  Portland,  Seattle,  and  Sitka  will 
be  held  at  the  following  times  and 
locations: 

1.  Juneau — ^June  11, 1997, 1-3  p.m., 
Juneau  Federal  Building,  Room  445,  709 
West  9th  Street,  Juneau,  AK. 

2.  Anchorage — ^June  13, 1997,  2-5 
p.m..  Anchorage  Federal  Building 
Executive  Dining  Room,  222  West 
Seventh  Avenue,  Anchorage,  AK. 

3.  Dutch  Harbor — ^June  16, 1997,  2-5 
p.m..  Grand  Aleutian  Hotel  100  Salmon 
Way,  Dutch  Harbor,  AK. 

4.  Kodiak — ^June  18, 1997,  7-10  p.m., 
Westmark  Hotel,  236  West  Rezanof 
Drive,  Kodiak,  AK,  in  combination  with 
meeting  of  the  North  Pacific  Fishery 
Management  Council  meeting. 

5.  Sitka — ^June  23, 1997, 1-3  p.m.. 
University  of  Alaska,  Sitka,  Room  133, 
1332  Seward  Avenue  (Duponski  Island), 
Sitka,  AK. 

6.  Seattle — ^June  25, 1997,  2-5  p.m., 
Alaska  Fisheries  Science  Center,  7600 
Sand  Point  Way  NE.,  Building  4,  Room 
2039,  Seattle,  WA. 

7.  Portland — June  27, 1997,  7-10  p.m.. 
Red  Lion  -  Downtown,  310  SW.  Lincoln, 
Portland,  OR. 

Special  Accommodatioiis 

Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Rebecca  Campbell 
(907)  586-7228  at  least  5  days  before  the 
meeting  dates. 

Dated:  March  25, 1997. 

Bruce  C  Morehead,  ' 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-8059  Filed  3-28-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Special  Supplementai  Nutrition 
Pi^ram  for  Women,  Infants  and 
Children  (WIC):  Poverty  Income 
Guidelines 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  The  IDepartment  annoimces 
adjusted  poverty  income  guidelines  to 
be  used  by  State  agencies  in 
determining  the  income  eligibility  of 
persons  applying  to  participate  in  the 
Special  Supplement^  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC  Program).  These  poverty 
income  guidelines  are  to  be  used  in 
conjimction  with  the  WIC  Regulations. 
EFFECTIVE  DATE:  July  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hallman,  Branch  Chief,  Policy 
and  Program  Development  Branch, 
Supplemental  Food  Programs  Division, 
FCS,  USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302,  (703)  305- 
2730. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  ^m  the 
provisions  of  this  Act. 

Paperwork  Reduction  Act  of  1995 
This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 


Household  size 


to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  48  FR  29112  Jxme  24, 
1983). 

Description 

Section  17(d)(2)(A)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C.  1786 
(d)(2)(A))  requires  the  Secretary  of 
Agriculture  to  establish  income  criteria 
to  be  used  with  nutritional  risk  criteria 
in  determining  a  person’s  eligibility  for 
participation  in  the  WIC  Program.  The 
law  provides  that  persons  will  be 
income  eligible  for  the  WIC  Program 
only  if  they  are  members  of  families  that 
satisfy  the  income  standard  prescribed 
for  reduced  price  school  me^s  under 
section  9(b)  of  the  National  School 
Lunch  Act  (42  U.S.C.  1758(b)).  Under 
section  9(b),  the  income  limit  for 
reduced  price  school  meals  is  185 
percent  of  the  Federal  Poverty  Income 
Guidelines,  as  adjusted. 

Section  9(b)  also  requires  that  these 
guidelines  be  revised  annually  to  reflect 
changes  in  the  Consumer  Price  Index. 
The  annual  revision  for  1997  was 
published  by  the  Department  of  Health 
and  Human  Services  (DHHS)  in  the 
Federal  Register  on  March  10, 1997  at 
62  FR  10856.  The  guidelines  published 
by  DHHS  are  referred  to  as  the  poverty 
income  guidelines. 

Section  246.7(d)(1)  of  the  WIC 
regulations  specifies  that  State  agencies 
may  prescribe  income  guidelines  either 
equaling  the  income  guidelines 
established  imder  section  9  of  the 
National  School  Lunch  Act  for  reduced 
price  school  meals  or  identical  to  State 

Income  Eligibility  Guidelines 

[Effective  from  July  1,  1997  to  June  30, 1998] 
Federal  Poverty  Guidelines 


or  local  guidelines  for  free  or  reduced 
price  health  care.  However,  in 
conforming  WIC  income  guidelines  to 
State  or  local  health  care  guidelines,  the 
State  cannot  establish  WIC  guidelines 
which  exceed  the  guidelines  for  reduced 
price  school  meals,  or  which  are  less 
than  100  percent  of  the  Federal  poverty 
income  guidelines.  Consistent  with  the 
method  used  to  compute  eligibility 
guidelines  for  reduced  price  meals 
under  the  National  School  Lunch 
Program,  the  poverty  income  guidelines 
were  multiplied  by  1.85  and  the  results 
roimded  upward  to  the  next  whole 
dollar. 

At  this  time  the  Department  is 
publishing  the  maximum  and  minitniuTi 
WIC  poverty  income  limits  by 
household  size  for  the  period  July  1, 
1997  through  June  30, 1998.  Consistent 
with  section  17(f)(17)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C. 
1786(f)(17)),  a  State  agency  may 
implement  the  revised  WIC  income 
eligibility  guidelines  concurrently  with 
the  implementation  of  income  eligibility 
guidelines  under  the  Medicaid  program 
established  under  title  XIX  of  the  Social 
Security  Act  (42  U.S.C.  1396  et  seq.). 
State  agencies  may  coordinate 
implementation  with  the  revised 
M^caid  guidelines,  but  in  no  case  may 
implementation  take  place  later  than 
July  1, 1997.  State  agencies  that  do  not 
coordinate  implementation  with  the 
revised  Medicaid  guidelines  must 
implement  the  WIC  income  eligibility 
guidelines  July  1, 1997.  The  first  table 
of  this  notice  contains  the  income  limits 
by  household  size  for  the  48  contiguous 
States,  the  District  of  Columbia  and  all 
Territories,  including  Guam.  Because 
the  poverty  income  guidelines  for 
Alaska  and  Hawaii  are  higher  than  for 
the  48  contiguous  States,  separate  tables 
for  Alaska  and  Hawaii  have  been 
included  for  the  convenience  of  the 
State  agencies. 


Reduced  Price  Meals — 185% 


48  CONTIGUOUS  UNITED  STATES,  DISTRICT  OF  COLUMBIA,  GUAM  AND  TERRITORIES 


658 


152  I 


1,217 


281 
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Income  Eligibility  Guidelines— Continued 

[Effective  from  July  1,  1997  to  June  30,  1998] 


Household  size 

Federal  Poverty  Guidelines 

Reduced  Price  Meals — 185% 

Annual 

Month 

Week 

Annual 

Month 

Week 

10,610 

885 

19,629 

1,636 

378 

13,330 

1,111 

257 

24,661 

2,056 

475 

16,050 

1,338 

29,693 

2,475 

572 

18,770 

1,565 

361 

34,725 

2,894 

668 

21,490 

1,791 

414 

39,757 

3,314 

765 

24,210 

466 

44,789 

3,733 

862 

8  . - . 

26,930 

2,245 

518 

49,821 

4,152 

959 

For  each  adcfl  family  member  add . .^. . 

+2,720 

_ 

+53 

+420 

+97 

ALASKA 


1  . . . . 

9,870 

823 

190 

18,260 

1,522 

352 

2  . - . ^ . 

13,270 

256 

24,550 

2,046 

473 

3  . . . 

16,670 

1,390 

321 

30,840 

2,570 

594 

4  . 

20,070 

1,673 

386 

37,130 

715 

5  . - . - . 

23,470 

1,956 

452 

43,420 

3,619 

835 

26,870 

517 

49,710 

4,143 

956 

30,270 

2,523 

583 

4,667 

1,077 

8  . . . . . 

33,670 

2,806 

648 

62,290 

5,191 

1,198 

For  each  add*!  family  member  add . 

+3,400 

+284 

+66 

+6,290 

+525 

+121 

Dated;  March  21, 1997. 

William  E.  Ladwig, 

Administrator. 

[FR  Doc.  97-8096  Filed  3-28-97;  8:45  am] 
BIUJNQ  CODE  3410-30-P 


Food  Safety  and  inspection  Service 

[Docket  No.  97-002N] 

Solicitations  for  Bids  on  Proposals 
Relating  to  FSiS’s  Farm  to  Table 
Strategy 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  has 
announced  in  the  Commerce  Business 
Daily  a  series  of  solicitations  for  bids 
concerning  animal  production  practices 
as  they  relate  to  food  safety.  Four  of 
these  solicitations  consist  of 
demonstrating  volimtarily  implemented 
pre-slaughter  practices  that  reduce 
contaminants  in  or  on  food  animals 
presented  for  slaughter  and  enhance  the 
ability  of  slaughter  establishments  to 
meet  pathogen  reduction  performance 


standards  and  institute  sound  risk-based 
HACCP  plans  for  incoming  animals.  The 
interest  areas  are  pork,  poultry,  non-fed 
beef  and  sheep.  A  fifth  project  is  to  learn 
what  training  methodologies  have  been 
effective  in  improving  food  animal 
production  safety  practices.  A  sixth 
project  is  to  support  a  survey  of  small 
producers  to  determine  producer  needs 
as  slaughter  establishments  develop 
pathogen  reduction  HACCP  systems. 
ADDRESSES:  Solicitation  packages  may 
be  requested  firom  Julie  Adams,  Head, 
Acqviisition  Agreements  Section,  Room 
2161,  South  Agriculbire  Building,  FSIS, 
USDA,  Washington,  DC  20250;  FAX 
(202)  690-1814. 

FOR  FURTHER  INFORMATION  CONTACT: 

Refer  to  the  Commerce  Business  Daily, 
dated  2/27/97,  page  4. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  the  final  rule,  “Pathogen 
Reduction;  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  Systems”  (61  FR 
38806),  published  on  July  25, 1996, 

FSIS  discussed  its  farm-to-table  food 
safety  strategy  (61  FR  38810).  This 
strategy  focuses  on  the  control  of  food 


safety  hazards  throughout  the 
continuum  of  animal  production, 
slaughter  and  processing,  distribution, 
and  s€de  of  meat  and  poultry  products. 
FSIS  has  historically  fociised  on  the 
manufacturing  of  meat  and  poultry 
products  through  its  inspection 
program;  however,  the  Agency’s  public 
health  mandate  requires  that  it  also 
consider  the  pre-  and  post-processing 
hazards  as  part  of  a  comprehensive 
strategy  to  prevent  foodbome  illness. 

The  tarm-to-table  food  safety  strategy 
is  founded  on  three  principles: 

•  H£kzards  that  could  result  in 
foodbome  illness  arise  at  each  stage  of 
the  farm-to-table  continuiun:  animal 
production  and  slaughter,  and  the 
processing,  transportation,  storage,  and 
retail,  restaurant,  or  food  service  sale  of 
meat  and  poultry  products.  Each  stage 
presents  hazards  of  pathogen  and  other 
contamination  and  each  provides 
opportunities  for  minimizing  the  effect 
of  those  hazards. 

•  Those  in  control  of  each  segment  of 
the  farm-to-table  continuum  be^ 
responsibility  for  identifying  and 
preventing  or  reducing  food  safety 
hazards  t^t  are  under  their  operational 
control. 
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•  The  Agency’s  public  health 
mandate  requires  that  it  address 
foodbome  illness  hazards  within  each 
segment  of  the  food  production  chain 
and  implement  or  encoiuage  preventive 
strategies  that  improve  the  wholt. 
system. 

As  part  of  this  farm-to-table  strategy, 
FSIS  is  interested  in  supporting  a  series 
of  pilot  demonstration  projects  which 
may  assist  food  animal  producers, 
markets,  the  slaughter  and  processing 
industry,  and  the  Agency  in  meeting 
food  safety  challenges  in  a  preventive 
HACCP  fir^ework.  These  projects  are 
intended  to  develop  and  foster 
voluntary  food  safety  measures  that  can 
reasonably  be  taken  on  the  farm, 
through  marketing  channels,  and  during 
preslaughter  preparation  to  decrease 
public  health  hazards  in  animals 
presented  for  slaughter. 

Therefore,  the  Agency  has  announced 
in  the  Ckmimerce  Business  Daily  a  series 
of  solicitations  for  bid  on  propos€ds  to 
gain  information  concerning  animal 
production  practices  as  they  pertain  to 
food  safety.  Briefly,  these  solicitations 
are  as  follows: 

Proposals  1-4 — ^Pathogen  Reduction  in 
Four  Species 

FSIS  is  interested  in  funding  pilot 
projects  that  use  risk  assessment 
strategies  to  demonstrate  the 
application,  feasibility,  and 
effectiveness  of  ciurent  technologies  for 
controlling  contaminants  and  that 
emphasize  pre-slaughter  pathogen 
reduction.  Multi-disciplinary  teams  in 
multiple  geographical  locations  are 
required.  Projects  must  demonstrate 
multi-geographical  and  multi-seasonal 
applicability. 

There  are  four  project/species  areas  of 
interest:  pork,  poultry,  non-fed  beef,  and 
sheep.  For  poultry,  there  is  information 
available  on  intervention  methods  iised 
to  reduce  pathogens  in/on  poultry 
during  production  and  transportation  to 
slaughter.  A  possible  approach  would 
be  to  demonstrate  whether  or  not  multi¬ 
faceted  (two  or  more)  risk  reduction 
practices  carried  out  pre-slaughter  could 
reliably  reduce  carcass  contamination. 
With  regard  to  pork,  non-fed  beef,  and 
sheep,  the  Agency  is  interested  in 
learning  the  relationship  of  current 
production  practic'^s  to  the  incidence  of 
pathogens  in  slaughter  facilities.  Using 
animal  identification  techniques  to 
improve  information-sharing  between 
production  and  slaughter/processing 
entities  is  required  for  non-fed  beef  and 
encouraged  for  pork  and  sheep. 


Proposal  5 — ^Training  for  Food  Animal 
Producers 

FSIS  is  also  interested  in  learning 
which  training  methodologies  will  work 
best  to  maximize  the  effectiveness  of 
future  food  safety  initiatives  directed  at 
food  animal  producers,  particularly 
small  producers.  The  purpose  of  these 
programs  is  to  improve  the  ability  of 
food  animal  producers  to  maintain 
sustainable  operations  as  they  address 
requirements  of  slaughter 
establishments  implementing 
preventive  HA(XP  systems  and  other 
food  safety  responsibilities. 

Proposal  6 — Survey  of  Small  Producer 
HACCP  Needs 

FSIS  is  interested  in  supporting  a 
svirvey  of  small  producers  and  small  and 
very  small  slau^ter  establishments. 

The  purpose  of  the  survey  is  tcf 
determine  the  needs  of  producers  who 
supply  slaughter  establishments  as  these 
establishments  consider  developing 
pathogen  reduction  and  HACCP 
systems.  Proposals  should  address 
multiple  geographic  locations  with  a 
focus  on  disadvantaged  areas  and 
various  slaughter  classes.  The 
evaluation  must  include  access  to  and 
use  of  veterinary  services,  knowledge 
and  implementation  of  commodity  food 
safety /quality  assurance  programs,  and 
recordkeeping  practices  for  animal  drug 
use. 

Done  at  Washington,  DC,  on  March  24, 
1997. 

Thomas  J.  Billy, 

A  dministrator. 

(FR  Doc.  97-7996  Filed  3-28-97;  8:45  am] 
BILLING  CODE  3410-OR-P 


Natural  Resources  Conservation 
Service 

Changes  in  the  State  Technical  Guides 
in  Oregon 

agency:  Natural  Resoiuces 
Conservation  Service  (formerly  the  Soil 
Conservation  Service),  USDA. 

ACTION:  Notice  of  change. 

SUMMARY:  Pursuant  to  section  343  of 
Subtitle  E  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
(FAIRA)  that  requires  the  Secretary  of 
Agriculture  to  provide  public  notice  and 
comment  under  Section  553  of  Title, 
United  States  Code,  with  regard  to  any 
future  technical  guides  that  are  used  to 
carry  out  Subtitles  A,  B,  and  C  of  Title 
XU  of  the  Food  Security  Action  of  1985 
(16  U.S.C  3801  et  seq.),  the  Natural 
Resources  Conservation  Service,  United 
States  Department  of  Agriculture,  gives 
notice  of  revisions  to  all  conservation 


practices  in  Section  IV  of  the  State 
technical  guides  in  Oregon.  The 
distribution  of  these  revisions  and  an 
updated  index  of  conservation  practices 
standards  and  specifications  will  be  via 
Oregon  Bulletin  OR  450-7-2  dated 
March  14, 1997. 

These  revisions  to  conservation 
practices  in  Section  IV  of  State  technical 
guides  are  subject  to  these  provisions 
since  one  or  more  used  or  could  be  used 
as  part  of  a  conservation  management 
system  to  comply  with  the  Hi^ly 
Erodible  Land  Conservation  or  Wetland 
Conservation  requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  M.  Carlson,  Jr.,  Leader — ^Technology 
Development.  USDA-NRCS,  101  SW 
Main,  Suite  1300,  Portland.  OR  97204- 
3221,  FAX  (503)  414-3277  or  Internet: 
rcarlson@or.nrcs.usdi  .gov. 

A  copy  of  the  new  ndex  and  any  of 
the  revised  items  can  be  obtained  firom 
Roy  Carlson.  These  items  will  also  be 
available  at  each  of  the  NRCS  field 
offices  in  Oregon  beginning  March  31, 
1997.  Comments  can  be  sent  to  Roy 
Carlson  at  the  NRCS  state  office  in 
Portland,  Oregon. 

SUPPLEMENTARY  INFORMATION:  In  Oregon, 
“technical  guides’*  refers  to  the  Field 
Office  Technical  Guide  maintained  at 
each  NRCS  field  Office  in  Oregon.  *1110 
previous  revisions  to  conservation 
practices  in  technical  guides  in  Oregon 
were  issued  in  June  1994.  The  former 
Oregon  “Index  of  Conservation  Practice 
Standards  and  Specifications’’  was 
dated  Jime  1994.  The  revised 
conservation  practices  and  revised 
index  will  be  dated  March  1997  and 
include  all  of  the  conservation  practices 
and  standards  and  conservation  practice 
specifications.  Revisions  include  word 
changes,  reformatting  sections  of 
practice  standards  to  be  consistent  vrith 
new  national  guidelines,  name  changes, 
renumbering,  additions,  deletions  and 
redating. 

Dated:  March  25, 1997. 

Leonard  Jordan, 

Asst.  State  Consermtionist,  NatunU 
Resources  Conservation  Service. 

[FR  Doc.  97-8023  FUed  3-28-97;  8:45  am| 
BHJJNQ  CODE  M10-1S-M 


Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currentiy  Approved  Information 
Collection 

AGENCY:  Rural  Business-Cooperative 
Service.  USDA. 

ACTION:  Proposed  collection;  Comments 
requested. 
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SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
part  1320  (60  FR  44978,  August  29, 
1995),  this  notice  announces  the  Rural 
Business-Cooperative  Service’s  (RBS) 
intention  to  request  an  extension  for  a 
currently  approved  information 
collection  or  recordkeeping 
requirements  contained  in  the  Federal- 
State  Research  on  Cooperatives 
Program,  as  found  in  7  CFR  Part  4285. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  May  30, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Stafford,  Director,  Cooperative 
Marketing  Division,  Cooperative 
Services,  RBS,  USDA,  Stop  3252,  Room 
4204, 1400  Independence  Ave.  SW, 
Washington,  DC  20080-3252,  telephone 
(202)  690-0368.  (This  is  not  a  toll  free 
number.)  E-mail: 

tstaff9rurdev.usda.gov.  The  Federal 
Information  Relay  service  on  1-800- 
877-8339  may  be  used  by  TDD  users. 

SUPPLEMENTARY  INFORMATION: 

Title:  Federal-State  Research  on 
Cooperatives  Program. 

OMB  Number:  0570-0005. 

Expiration  Date  of  Approval:  June  30, 
1997. 

Type  of  Request:  Intent  to  extend  the 
currently  approved  information 
collection  and  record  keeping 
requirements. 

Abstract:  The  Federal-State  Research 
on  Cooperatives  (FSROC)  Program,  is 
authorized  imder  Section  204(b)  of  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq).  The  FSROC  Program 
is  a  matching  fund  program  designed  to 
assist  State  Department  of  Agriculture 
and  State  Agricultural  Experiment 
Stations  in  conducting  research  related 
to  cooperatives.  The  program  is  not 
currently  funded,  but  existing 
agreements  are  in  place  and  future 
funding  is  anticipated. 

The  FSROC  Program  is  conducted 
using  cooperative  agreements  which 
include  a  need  for  reporting  information 
on  the  project  propose.  In  addition, 
the  accepted  proposals  are  required  to 
keep  financial  records  of  the  project 
funds  and  to  make  program  and 
financial  progress  reports  on  a  quarterly 
basis. 

Estimate  of  Burden:  Public  reporting 
for  this  collection  information  is 
estimated  to  average  3.48  hours  per 
response  with  a  variation  of  finm  10 
minutes  to  36  hours. 

Respondents:  State  departments  of 
Agriculhu%,  State  Agricultural 
Experiment  Stations,  and  other  related 
State  agencies. 


Estimated  Number  of  Respondents: 
20.' 

Estimated  Number  of  Responses  Per 
Respondent:  14.25. 

Estimated  Total  Annual  Burden  on 
Respondents:  1712  Hours. 

Copies  of  this  information  collection 
and  record  keeping  can  be  obtained 
finm  Sam  Spencer,  Regulations  and 
Paperwork  Management  Division,  at 
(202) 720-9588. 

Comments 

Comments  are  in\'ited  on:  (a)  Whether 
the  proposed  collec  tion  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  forms  of 
information  technology.  Comments  may 
be  sent  to  Sam  Spencer,  Regulations  and 
Paperwork  Management  Division,  U.  S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0743,  Washington, 
DC  20250-0743.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated;  March  21. 1997. 

Dayton  J.  Watkins, 

Administrator,  Rural  Business-Cooperative 
Service.^ 

[FR  Doc.  97-7997  Filed  3-28-97;  8:45  am] 
BHJJNQ  CODE  3410-XY-U 

DEPARTMENT  OF  COMMERCE 

Minority  Business  Deveiopment 
Agency 

Business  Deveiopment  Center 
Applications:  Chicago  I  and  Chicago  II 

agency:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Cancellation. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA)  is 
cancelling  the  announcement  to  solicit 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  the  Chicago 
I  and  Chicago  11  MBDCs.  This 
solicitation  was  originally  published  in 


the  Federal  Register,  Tuesday,  Jime  18, 
1996,  Vol.  61,  No.  118,  page  30856. 

(Catalog  of  Federal  Domestic  Assistance, 
11.800  Minority  Business  Development 
Center) 

Dated;  March  25, 1997. 

Frances  B.  Douglas, 

Alternate  Federal  Register  Liaison  Officer. 
Minority  Business  Development  Agency. 

[FR  Doc.  97-8022  Filed  3-28-97;  8:45  am] 
BILUN6  CODE  3S10-21-M 

National  Institute  of  Standards  and 
Technology 

Manufacturing  Extension  Partnership 
Program  Evaluation  Survey 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  30, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20230.  Phone  number: 
(202)  482-3272*. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Elizabeth  Bury, 
Manufacturing  Extension  Partnership, 
Building  301,  Room  C-100,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland  20899;  phone: 
(301)  975-3944,  and  fax:  (301)  926- 
3787. 

SUPPLEMENTARY  INFORMATION 
I.  Abstract 

This  submission  under  the  Paperwork 
Reduction  Act  represents  a  request  for 
extension  of  a  currently  approved 
collection  by  the  Department  of 
Commerce’s  Nation^  Institute  of 
Standards  and  Technology.  The 
information  collection  activity 
referenced  is  being  conducted  in 
partnership  with  the  Department’s 
Bureau  of  the  Census. 

The  Manufacturing  Extension 
Partnership  (MEP)  is  a  nationwide 
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system  of  services  and  support  for 
smaller  manufacturers  giving  them 
unprecedented  access  to  nev^ 
technologies,  resources,  and  expertise. 
Sponsor^  by  the  National  Institute  of 
Standards  and  Technology,  the  MEP  is 
comprised  of  a  network  of  locally  based 
manufacturing  extension  centers 
working  with  small  manufacturers  to 
help  them  improve  their  manufacturing 
competitiveness. 

Obtaining  specific  information  horn 
clients  about  die  impact  of  MEP  services 
is  essential  for  the  National  Institute  of 
Standards  and  Technology  officials  to 
evaluate  program  strengths  and 
weaknesses  and  plan  improvements  in 
program  effectiveness  and  efficiency. 
This  information  is  not  available  from 
existing  programs  or  other  sources. 

n.  Method  of  Collection 

The  survey  will  be  administered  using 
Computer  Assisted  Telephone 
Interviewing  (CATI)  technology. 

m.  Data 

OMB  Number:  0693-0021. 

Form  Number:  None. 

Type  of  Review:  Renewal  of  an 
existing  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
8,460. 

Estimated  Total  Annual  Burden 
Hours:  1,410. 

Estimated  Time  Per  Response:  10 
minutes. 

Estimated  Annual  Cost:  There  is  no 
cost  to  respondents  other  than  their  time 
to  respond  to  the  survey. 

IV.  Requests  for  Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 


Dated:  March  25, 1997. 

Linda  Engehneier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organizatiori. 

(FR  Doc.  97-7980  Filed  3-28-97;  8:45  am] 
BILUNQ  CODE  3610-1S-P 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  032197B] 

Gulf  of  Mexico  Rshery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Coimcil  (Coimcil)  will 
convene  a  public  meeting  of  the 
Socioeconomic  Assessment  Panel  (SEP). 
DATES:  The  meeting  will  be  held 
beginning  at  1:00  p.m.  on  Wednesday, 
April  23, 1997  and  will  conclude  on 
Friday,  April  25, 1997. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Radisson  Bay  Harbor  Inn,  7700 
Courtney  Campbell  Causeway,  Tampa, 
FL;  telephone:  813-281-8900. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301,  North,  Suite  1000, 

Tampa,  FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Antonio  B.  Lainberte,  Economist; 
telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review 
available  social  and  economic  data  on 
the  Gulf  migratory  group  of  king  and 
Spanish  mackerels  and  to  determine  the 
social  and  economic  implications  of  the 
levels  of  acceptable  biological  catches 
reconunended  by  the  Coimcil’s 
Mackerel  Stock  Assessment  Panel.  The 
SEP  may  recommend  to  the  Council 
total  allowable  catch  levels  for  the 
1997-1998  fishing  year. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Gulf  Council  (see 
ADDRESSES). 

Special  Accommodations 
This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Aime  Alford  at  the  Council  (see 
ADDRESSES)  by  April  16, 1997. 

Dated:  March  24, 1997. 

Bruce  C  Mocehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  97-6061  Filed  3-28-97;  8:45  am] 
BILLING  CODE  3610-22-F 


P.D.  032487B] 

Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceimic  and 
Atmospheric  Administration  (NOAA),  - 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  will  hold  its  92nd 
meeting. 

DATES:  The  meetings  will  be  held  on 
April  21-25, 1997.  See 
SUPPLEMENTARY  INFORMATION  for 
specific  dates  and  times. 

ADDRESSES:  llie  meetings  will  be  held  at 
the  Ala  Moana  Hotel,  Garden  Lanai  and 
Pakalana/Anthurimn  Rooms,  Honolulu, 
HI;  telephone:  (808)  855—4811. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1405,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  M.  Simonds,  Executive  Director, 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  full  Advisory  Panel  (AP)  will  be 
held  on  Monday,  April  21, 1997,  fiom 
8:00  a.m.  to  5:30  p.m.  On  'Tuesday, 

April  22, 1997,  the  Pacific  Insular  Area 
Fishing  Agreement  (PIAFA)  Working 
Group  will  meet  fiom  9:00  a.m.  to  1:00 
p.m.,  and  the  Fishery  Data  Collection 
Committee  will  meet  fiom  1:00  p.m.  to 
5:00  p.m.  The  Council’s  .Standing 
Committees  will  meet  on  Wednesday. 
April  23, 1997,  fiom  7:30  a.m.  to  5:30 
p.m.  The  Coimcil’s  Vessel  Monitoring 
System  (VMS)  Committee  will  meet 
concurrently  with  the  Enforcement 
Standing  Committee.  The  full  Council 
will  meet  fiom  8:00  a.m.  to  5:00  p.m.  on 
Thursday,  April  24, 1997,  and  fiom  9:00 
a.m.  to  3:30  p.m.  on  Friday,  April  25, 
1997. 

The  Coimcil  will  discuss  and  may 
take  action  on  the  following  agenda 
items: 

1.  Report  on  the  AP  meeting  and 
recommendations  to  the  Council. 

2.  Reports  fiom  the  islands. 

3.  Reports  on  enforcement  issues, 
including; 

(a)  U.S.  Coast  Guard  report, 

(b)  NMFS  activities  ana  VMS  update, 

(c)  VMS  Data  Request  for  research, 
and 

(d)  status  of  violations. 

4.  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
requirements  for  Fishery  Management 
Plan  (FMP)  amendments,  including: 

(a)  consistency  of  definitions; 

(b)  bycatch; 

(c)  fishing  sectors  (commercial, 
recreational,  charter); 
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(d)  Essential  Fish  Habitat;  ^  , 

(e)  fishing  communities; 

(f)  overfishing. 

5.  Pelagic  fishery  issues,  including: 

(a)  pelagic  fisheries  research  and  data 
reporting; 

(b)  determination  of  total  allowable 
level  of  foreign  fishing  for  American 
Samoa,  Guam,  and  the  Northern 
Mariana  Islands  (NMI); 

(c)  status  of  bycatch/incidental  take, 
interaction  issues  and  assessments  for 
tiutles,  sharks  and  seabirds; 

(d)  gear  conflict  between  handliners 
and  longliners; 

(e)  Scientific  and  Statistical 
Committee  (SSC)  recommendations; 

(f)  public  hearing;  and 

(g)  other  issues. 

6.  Crustacean  fishery  issues, 
including: 

(a)  possible  changes  to  the 
Northwestern  Hawaiian  Islands  (NWHI) 
lobster  fishery  regulations  under  the 
framework  procedures  of  the  FMP, 
regarding:  model  to  estimate  exploitable 
lobster  population  in  the  NWHI;  risk 
analysis  estimation  procedure;  high- 
grading  during  1996  NWHI  loiter 
season;  1997  NWHI  lobster  harvest 
guideline;  grandfathered  permit 
transferability  issue;  NWHI  revised 
lobster  catch  report  form;  and  impact  of 
expanding  live  lobster  product; 

(b)  NMFS  lobster  research  activities; 

(c)  industry  concerns; 

(d)  summary  of  Review  Panel’s  report/ 
reconunendations; 

(e)  Crustacean  Plan  Team/Hawaii- 
Crustacean  AP  recommendations; 

(f)  SSC  recommendations; 

(g)  public  hearing;  and 

(h)  other  issues. 

7.  Reports  frnm  fishery  agencies  and 
organizations. 

8.  Bottomfish  issues,  including: 

(a)  overfished  Main  Hawaiian  Islands 
Onaga  and  Ehu  (State  of  Hawaii  Draft 
Management  Plan  and  Council’s 
Management  Plan); 

(b)  status  of  NWHI  management 
system; 

(c)  SSC  recommendations; 

(d)  public  hearing;  and 

(e)  other  issues. 

9.  Native  rights  and  indigenous 
fishing  issues,  including: 

(a)  PIAFA  Magnuson  Act 
requirements  such  as  Conservation 
Plans  for  American  Samoa,  Guam,  the 
NMI  and  other  U.S.  possessions; 

(b)  report  of  PIAFA  Working  Group; 

(c)  status  of  AP  for  demonstration 
projects; 

(d)  status  of  Commonwealth  of 
Northern  Mariana  Islands  turtle  study; 

(e)  SSC  recommendations; 

(f)  Native  Rights  Committee 
recommendations; 


(g)  public  hearing;  and 
(n)  other  issues. 

10.  Ecosystems  and  Habitat, 
including: 

(a)  summary  of  recent  activities;  and 

(b)  SSC  recommendations. 

12.  Precious  corals,  including: 
application  to  harvest  precious  corals; 

13.  Program  planning,  including: 

(a)  Statement  of  Org^ization, 
Practices,  and  Procediues  revision; 

(b)  Education  and  Outreach  Program; 
and 

(c)  status  of  Western  Pacific  Fisheries 
Information  Network. 

14.  Administrative  matters,  including: 

(a)  administrative  reports;  and 

(b)  other  business  as  required. 

Special  Accommodations 

This  meeting  is  physically  accessible 
fo  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  March  24, 1997. 

Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(FR  Doc.  97-8060  Filed  3-28-97;  8:45  am) 
BIUJNG  CODE  3S10-22-E 

Technology  Administration 

Technical  Advisory  Committee  to 
Develop  a  Federal  Information 
Processing  Standard  for  the  Federal 
Key  Management  Infrastructure 

agency:  Technology  Administration, 
Commerce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pinsuant  to  the  Federal  • 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Technical 
Advisory  Committee  to  Develop  a 
Federal  Information  Processing 
Standard  for  the  Federal  Key 
Management  Infrastructure  will  hold  a 
meeting  on  April  23-24, 1997.  The 
Technical  Advisory  Committee  to 
Develop  a  Federal  Information 
Processing  Standard  for  the  Federal  Key 
Management  Infrastructure  was 
established  by  the  Secretary  of 
Commerce  to  provide  industry  advise  to 
the  Department  on  encryption  key 
recovery  for  use  by  federal  government 
agencies.  All  sessions  will  be  open  to 
the  public. 

DATES:  The  meeting  will  be  held  on 
April  23  and  24, 1997,  firom  9:00  a.m. 
to  6:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Tremont  Hotel,  275  Tremont 
Street,  Boston,  Massachusetts. 


FOR  FURTHER  INFORMATION  CONTAbf:  ' 

Edward  Robaick.'Cbfimitte^^^retary’*' 
and  Designated  Federal  Offid^, 
Computer  Security  Division,  National 
Institute  of  Standmds  and  Technology, 
Building  820,  Room  426,  Gaithersburg, 
Maryland,  20399;  telephone  301-975- 
3696.  Please  do  not  call  the  hotel  facility 
regarding  details  of  this  meeting. 

AGENDA: 

— Opening  Remarks 
— Chairperson’s  Remarks 
— News  Updates 
— Working  Group  (WG)  Reports 
— ^WGl — Framework 
— ^WG2 — Security  Models 
— WG3 — Key  Recovery  Agents  (KRA) 

— WG4 — Non-KRA  Elements 
— ^WG5 — Interoperability 
— ^Federal  records  archiving  briefing 
— Intellectual  Property  Issues  (as 

necessary) 

— ^Public  Participation 
— ^Plans  for  Next  Meeting 
— Closing  Remarks 

Note  that  the  items  in  this  agenda  are 
tentative  and  subject  to  change  due  to 
logistics  and  spe^er  availability. 

PUBLIC  PARTiaPATION:  The  Committee 
meeting  will  include  a  period  of  time, 
not  to  exceed  thirty  minutes,  for  oral 
comments  from  the  public.  Each  speaker 
will  be  limited  to  five  minutes. 

Members  of  the  public  who  are 
interested  in  speaking  are  asked  to 
contact  the  individual  identified  in  the 
FOR  FURTHER  INFORMATION  section.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Committee 
at  any  time.  Written  comments  should 
be  directed  to  the  Technical  Advisory 
Committee  to  Develop  a  Federal 
Information  Processing  Standard  for  the 
Federal  Key  Management  Infrastructure, 
Building  820,  Room  426,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland,  20899.  It  would 
be  appreciated  if  sixty  copies  could  be 
submitted  for  distribution  to  the 
Committee  and  other  meeting  attendees. 

Additional  information  regarding  the 
Committee  is  available  at  its  world  wide 
web  homepage  at;  http://csrc.nist.gov/ 
tacdfipsfkmi. 

Should  this  meeting  be  canceled,  a 
notice  to  that  effect  will  be  published  in 
the  Federal  Register  and  similar  notice 
placed  on  the  Committee’s  electronic 
homepage. 

Dated;  March  21, 1997. 

Mark  Bohannon, 

Chief  Counsel  for  Technology. 

(FR  Doc.  97-7981  Filed  3-28-97;  8:45  am] 

BI  LUNG  CODE  3610-CN-M 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Suspension  of  the  Group  II  Restriction 
for  Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
India  and  Request  for  Public  Comment 

March  26, 1997. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  suspending 
the  Group  II  restriction  for  certain 
products  from  India. 

EFFECTIVE  DATE:  March  31, 1997. 

FOR  FURTHER  mFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Roimd  Agreements 
Act. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  effective  on  March  31, 
1997,  the  Group  11  restriction  is 
suspended  for  rayon  filament  yam  in 
HTS  number  5403.31.0040  in  Category 
606  from  India.  The  United  States  has 
conferred  with  the  Government  of  India 
and  interested  parties  regarding  this 
action.  A  visa  is  still  required  for  this 
product. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
is  considering  eliminating  permanently 
the  restriction  on  these  products  firom 
India  at  the  beginning  of  the  next 
agreement  year  (January  1, 1998), 
pursuant  to  Article  2:15  of  the 
Agreement  on  Textiles  and  Clothing 
(ATC). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  imports  in  HTS  munber 
5403.31.0040  from  India  or  to  comment 
on  domestic  production  or  availability 
of  products  included  in  HTS  number 
5403.31.0040  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Troy  H.  Cribb,  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 


Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Te^^e  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  “a  foreign 
affairs  function  of  the  United  States.” 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
TroylLCiftb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  fiv  the  Implementation  of  Textile 
Agreementi 

March  26, 1997. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissionen  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  diiecitive 
concerns  imports  of  certain  cotton,  man¬ 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1997  and  extends  through 
December  31, 1997. 

Effective  on  March  31, 1997,  man-made 
fiber  textile  products  in  HTS  5403.31.0040  in 
Category  606,  in  Group  II,  produced  or 
manufactured  in  India  and  exported  during 
the  period  March  31, 1997  through  December 
31, 1997,  shall  not  be  charged  to  the  Group 
n  restraint  level.  A  visa  is  still  required  for 
this  product.  Import  charges  already  made  to 
this  HTS  number  shall  be  retained. 

For  U.S.  Customs’  administrative  purposes, 
the  remaining  HTS  numbers  in  Category  606 
shall  be  de  signaled  Category  606(1) 

To  facilitate  implementation  of  the 
Uruguay  Rbund  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  I  request  that,  effective  on 
March  31, 1997,  ent^/entry  summary 
procedures  be  requir^,  and  that  you  count 
imports  for  consumption  and  withdrawals 
horn  warehouse  for  consumption  of  textile 
products  in  HTS  number  5403.31.0040  in 
Category  606(2)  produced  or  manufactured 
in  India  and  exported  during  the  period 
March  31, 1997  through  December  31, 1997. 

Inasmuch  as  these  imports  may  later  be 
charged  against  the  Group  n  level,  it  is 
important  that  an  accurate  count  be  taken. 


*  Category  606(1):  all  HTS  numbers  except 
5403.31.0040  (Category  606(2)). 

^Category  606(2):  only  HTS  number 
5403.31.0040. 


This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  97-8046  Filed  3-28-97;  8:45  am] 
BaXINQ  COOC  3B10-0R-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  CoHactlon:  ConHnant 
Request 

March  26, 1997. 

ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (CNCS),  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3508(cK2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  the 
collection  requirement  on  respondents 
can  be  properly  assessed.  Currently,  the 
Corporation  for  National  and 
Community  Service  is  soliciting 
comments  concerning  proposed 
revisions  to  the  National  Senior  Service 
Corps  Project  Grant  Application.  Copies 
of  the  draft  application  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  address  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  on  or  before  May  30, 
1997. 

The  dorporation  for  National  and 
(Community  Service  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the  agency 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 
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•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
arc  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Janice 
Forney  Fisher,  Program  Officer,  Senior 
Corps,  Room  9403A,  Corporation  for 
National  and  Community  Service.  1201 
New  York  Ave.,  NW.,  Washington,  DC 
20525. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Forney  Fisher,  (202)  606-5000, 
ext.  275. 

SUPPLEMENTARY  INFORMATION: 

Part  I 

I.  Background 

The  National  Senior  Service  Corps 
Grant  Application  is  submitted  by 
prospective  grantees  to  apply  for  or 
renew  sponsorship  of  projects  under  the 
National  Senior  Service  Corps 
Programs — ^the  Retired  and  Senior 
Volimteer  Program  (RSVP),  Foster 
Grandparent  Program  (FGP),  Senior 
Compimion  Program  (SCP),  or  Senior 
Gorps  Demonstration  Program.  The 
application  serves  as  the  foimdation  for 
making  award  decisions.  Completion  of 
the  application  is  required  to  obtain  or 
retain  sponsorship. 

n.  Current  Action 

Once  finalized  and  approved,  the 
Grant  Application  will  be  completed  by 
all  public  and  private,  non-profit 
organizations  applying  for  National 
Senior  Service  Corps  funds  when  the 
proposed  grant  start  date  will  be  April 
1, 1998  or  thereafter.  Three  year 
approval  of  the  Grant  Application  is 
proposed. 

lyjte  of  Review:  60-day  review  and 
comment. 

Agency:  Corporation  for  National  and 
Community  Service. 

Tide:  National  Senior  Service  Corps 
Grant  Application. 

OMB  Number:  3045-0035. 

Agency  Number:  424-NSSC. 

Affected  Public:  Prospective  Sponsors 
for  National  Senior  Service  Corps 
Grants. 

Total  Respondents:  1,620. 

Frequency:  Ranges  From  Annually  to 
Every  Three  Years  Based  on  Specific 
Program  Requirements. 

Average  Time  Per  Response:  15.9 
hours. 

Estimated  Total  Burden  Hours: 
25,758. 

Total  Burden  Cost  (capital/startup): 
None. 


Total  Burden  Cost  (operating/ 
maintenance):  $2,754. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  They 
will  also  become  a  matter  of  public 
record. 

Dated:  March  25, 1997. 

Thomas  E.  Endres, 

Director,  National  Senior  Service  Corps. 
(FR-Doc.  97-8094  Filed  3-28-97;  8:45  am] 
BILLING  CODE  OOSO-aS-P 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 

Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Associated  Form: 
Department  of  Defense  Security 
Agreement.  Appendage  to  the 
Department  of  Defense  Security 
Agreement,  Certificate  Pertaining  to 
Foreign  Interests,  DD  Forms  441, 441-1, 
and  441s,  OMB  Numbe;r  0704-0194. 

Type  of  Request:  Reinstatement; 
Emergency  Processing  requested  with  a 
shortened  public  comment  period 
ending  April  7, 1997.  An  approval  date 
of  April  14, 1997,  is  requested. 

Number  of  Respondents:  6,225. 
Responses  Per  Respondent:  1. 

Aimual  Responses:  6,225. 

Average  Burden  Per  Response:  36 
minutes. 

Annual  Burden  Hours:  3,735. 

Needs  and  Uses:  DD  Forms  441, 441- 
1,  and  441s  are  legally  binding 
contractual  documents  that  allow 
contractors  access  to  classified 
information  and  obligates  said 
contractors  to  adhere  to  the  security 
requirements  as  prescribed  in  DoD 
5220.22-M,  “National  Industrial 
Security  Program  Operating  Manual.” 
These  requirements  are  necessary  in 
order  to  preserve  and  maintain  national 
security  through  establishing  standards 
to  prevent  the  improper  disclosure  of 
classified  information. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  On  Occasion. 

•  Respondent’s  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 


Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 

1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  March  25, 1997. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  97-8045  Filed  3-28-97;  8:45  am] 
BILLING  COOE  SOOO-04-M 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0075] 

Proposed  Collection;  Comment 
Request  Entitled  Government  Property 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0075). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 

Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Government  Property.  This 
OMB  clearance  expires  on  May  31, 

1997. 

DATES:  Comment  Due  Date:  May  30, 
1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  E)C  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  18th  &  F  Streets,  NW., 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0075 
in  all  correspondence. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3856. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

“Property,”  as  used  in  Part  45,  means 
all  property,  both  real  and  personal.  It 
includes  facilities,  material,  special 
tooling,  special  test  equipment,  and 
agency-peculiar  property.  Government 
property  includes  both  Government- 
furnished  property  and  contractor- 
acquired  property. 

Contractors  are  required  to  establish 
and  maintain  a  property  system  that 
will  control,  protect,  preserve,  and 
maintain  all  Government  property 
because  the  contractor  is  responsible 
and  accmmtable  for  all  Government 
property  under  the  provisions  of  the 
contract  including  property  located  with 
subcontractors. 

The  contractor’s  property  control 
records  shall  constitute  the 
Government’s  official  property  records 
and  shall  be  used  to: 

(a)  Provide  financial  accoimts  for 
Govemment-ovmed  property  in  the 
contractor’s  possession  or  control; 

(b)  Identify  all  Government  property 
(to  include  a  complete,  current, 
auditable  record  of  all  transactions); 

(c)  Locate  any  item  of  Government 
property  within  a  reasonable  period  of 
time. 

This  clearance  covers  the  following 
requirements: 

(a)  FAR  45.307-2(b)  requires  a 
contractor  to  notify  the  contracting 
officer  if  it  intends  to  acquire  or 
fabricate  special  test  equipment. 

(b)  FAR  45.502-1  requires  a 
contractor  to  furnish  written  receipts  for 
Government  property. 

(c)  FAR  45.502-2  requires  a  contractor 
to  submit  a  discrepancy  report  upon 
receipt  of  Government  property  when 
overages,  shortages,  or  damages  are 
discovered. 

(d)  FAR  45.504  requires  a  contractor 
to  investigate  and  report  all  instances  of 
loss,  damage,  or  destruction  of 
Government  property. 

(e)  FAR  45.505-1  requires  that  basic 
information  be  placed  on  the 
contractor’s  property  control  records. 

(f)  FAR  45.505-3  requires  a  contractor 
to  maintain  records  for  Government 
material. 

(g)  FAR  45.505—4  requires  a  contractor 
to  maintain  records  of  special  tooling 
and  special  test  equipment. 

(h)  FAR  45.505-5  requires  a 
contractor  to  maintain  records  of  plant 
equipment. 

(i)  FAR  45.505-7  requires  a  contractor 
to  maintain  records  of  real  property. 


(j)  FAR  45.505-8  requires  a  contractor 
to  maintain  scrap  and  salvage  records. 

(k)  FAR  45.505-9  requires  a 
contractor  to  maintain  records  of  related 
data  and  information. 

(l)  FAR  45.505-10  requires  a 
contractor  to  maintain  records  for 
completed  products. 

(m)  FAR  45.505—11  requires  a 
contractor  to  maintain  records  of 
transportation  and  installation  costs  of 
plant  equipment. 

(n)  FAR  45.505-12  requires  a 
contractor  to  maintain  records  of 
misdirected  shipments. 

(o)  FAR  45.505-13  requires  a 
contractor  to  maintain  records  of 
property  returned  for  rework. 

(p)  FAR  45.505-14  requires  a 
contractor  to  submit  an  annual  report  of 
Government  property  accoimtable  to 
each  agency  contract. 

(q)  FAR  45.508—2  requires  a 
contractor  to  report  the  results  of 
physical  inventories. 

(r)  FAR  45.509-l(a)(3)  requires  a 
contractor  to  record  work  accomplished 
in  maintaining  Government  property. 

(s)  FAR  45.509-l(c)  requires  a 
contractor  to  report  the  need  for  major 
repair,  replacement  and  other 
rehabilitation  work. 

(t)  FAR  45.509-2(b)(2)  requires  a 
contractor  to  maintain  utilization 
records. 

(u)  FAR  45.606—1  requires  a 
contractor  to  submit  inventory 
schedules. 

(v)  FAR  45.606-3(a)  requires  a 
contractor  to  correct  and  resubmit 
inventory  schedules  as  necessary. 

(w)  FAR  52.245— 2(a)(3)  requires  a 
contractor  to  notify  the  contracting 
officer  when  Government-furnished 
property  is  received  and  is  not  suitable 
for  use. 

(x)  FAR  52.245-2(a)(4)  requires  a 
contractor  to  notify  the  contracting 
officer  when  Govemment-fumish^ 
property  is  not  timely  delivered  and  the 
contracting  officer  will  make  a 
determination  of  the  delay,  if  any, 
caused  the  contractor. 

(y)  FAR  52.245-2(b)  requires  a 
contractor  to  submit  a  written  request 
for  an  equitable  adjustment  if 
Govemment-fumished  property  is 
decreased,  substituted,  or  withdrawn  by 
the  Government. 

(z)  FAR  52.245—4  requires  a  contractor 
to  submit  a  timely  written  request  for  an 
equitable  adjustment  when 
Govemment-fumished  property  is  not 
furnished  in  a  timely  manner. 

(aa)  FAR  52.245-5(a)(4)  requires  a 
contractor  to  notify  the  contracting 
officer  when  Govemment-fumish^ 
property  is  received  that  is  not  suitable 
for  use. 


(bb)  FAR  52.245-5(a)(5)  requires  a 
contractor  to  notify  the  contracting 
officer  when  Govemment-fumished 
property  is  not  received  in  a  timely 
manner. 

(cc)  FAR  52.245-5(b)(2)  requests  a 
contractor  to  submit  a  written  request 
for  an  equitable  adjustment  if 
Govemment-fumished  property  is 
decreased,  substituted,  or  withdrawn  by 
the  Government. 

(dd)  FAR  52.245-7(f)  requires  a 
contractor  to  notify  the  contracting 
officer  when  use  of  all  facilities  falls 
below  75%  of  total  use. 

(ee)  FAR  52.245-7(l)(2)  requires  a 
contractor  to  alert  the  contracting  officer 
within  30  days  of  receiving  facilities 
that  are  not  suitable  for  use. 

(fl)  FAR  52.245— 9(f)  requires  a 
contractor  to  submit  a  facilities  use 
statement  to  the  contracting  officer 
within  90  days  after  the  close  of  each 
rental  period. 

(gg)  FAR  52.245-10(h)(2)  requires  a 
contractor  to  notify  the  contracting 
officer  if  facilities  are  received  that  are 
not  suitable  for  the  intended  use. 

(hh)  FAR  52.245-ll(e)  requires  a 
contractor  to  notify  the  contracting 
officer  when  use  of  all  facilities  falls 
below  75%  of  total  use. 

(ii)  FAR  52.245— ll(j)(2)  requires  a 
contractor  to  notify  the  contracting 
officer  within  30  days  of  receiving 
facilities  not  suitable  for  intended  use. 

(jj)  FAR  52.245-17  requires  a 
contractor  to  maintain  special  tooling 
records. 

(kk)  FAR  52.245-18(b)  requires  a 
contractor  to  notify  the  contracting 
officer  30  days  in  advance  of  the 
contractor’s  intention  to  acquire  or 
fabricate  special  test  equipment  (STE). 

(11)  FAR  52.245-18(d)  &  (e)  requires  a 
contractor  to  furnish  the  names  of 
subcontractors  who  acquire  or  fabricate 
special  test  equipment  (STE)  or 
components  and  comply  with  paragraph 

(d)  of  this  clause,  and  contractors  must 
comply  with  the  (b)  paragraph  of  this 
clause  if  an  engineering  change  requires 
acquisition  or  modification  of  STE.  In  so 
complying,  the  contractor  shall  identify 
the  change  order  which  requires  the 
proposed  acquisition,  fabrication,  or 
moffification. 

(mm)  FAR  52.245-19  requires  a 
contractor  to  notify  the  contracting 
officer  if  there  is  any  change  in  the 
condition  of  property  furnished  “as  is” 
from  the  time  of  inspection  until  time  of 
receipt. 

This  information  is  used  to  facilitate 
the  management  of  Government 
property  in  the  possession  of  the 
contractor. 


15162 


Federal  Register  /  Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Notices 


B.  Annual  Reporting  Burden 
Public  reporting  burden  for  this 
collection  of  information  I  estimated  to 
average  .4826  boius  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  fathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  he  collection  of  i^ormation. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
26,409;  responses  per  respondent,  506.3; 
total  aimu^  responses,  13.624,759; 
preparation  hours  per  response,  .4826; 
and  total  response  burden  hours, 
6,575,805. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  0MB 
applications  or  justifications  firom  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4037, 
Washington,  DC  20405,  telephone  (202) 
501—4755.  Please  cite  OMB  Control  No. 
9000-0075,  Govenunent  Property,  in  all 
correspondence. 

Dated:  March  25, 1997. 

Shanm  A.  Kiser, 

FAR  Secretariat. 

(FR  Doc.  97-7985  Filed  3-28-97;  8:45  am) 
SaUNQ  CODE  •82a-EP-i> 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 
[OMB  Control  No.  9000-0146] 

Clearanca  Request  Entitled  Collection 
of  Historically  Black  Colleges  and 
UniversWea/Minority  Institutions 
Award  Data 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0146). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 

Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Collection  of  Historically 
Black  Colleges  and  Universities 
(HBCUs)/^nority  Institutions  (Mis) 
Award  Data.  A  request  for  public 
comments  concerning  this  burden 
estimate  was  published  at  62  FR  2358, 


January  16, 1997.  No  public  comments 
were  received. 

DATES:  Conunent  Due  Date:  April  30, 
1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Adfaihistration. 

FAR  Secretariat,  18th  &  F  Streets,  NW., 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0146 
in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  collection  of  information  is 
necessary  to  implement  the  reporting 
requirements  of  Executive  Order  12928. 
The  information  collection  requirement 
consists  of  a  FAR  solicitation  provision 
to  provide  reporting  of  contract  awards 
to  Historically  Black  Colleges  and 
Universities  (HBCUs)  and  Minority 
Institutions  (Mis).  The  Executive  Order 
requires  all  agencies  to  promote  the 
participation  of  HBCUs  and  Mis  in 
Federal  procurement  and  requires 
periodic  reporting  to  the  President  on 
the  agencies’  progress  in  complying 
with  the  laws  and  requirements 
addressed  in  the  Executive  Order.  The 
solicitation  provisions  will  permit 
agency  officials  to  report  accurate 
information  regarding  contract  awards 
to  HBCUs  and  Mis. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .05  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  wd  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents 
9,328;  responses  per  respondent,  1.2; 
total  anniial  responses,  11,194; 
preparation  hours  per  response,  .05;  and 
tot^  response  biuden  hours,  560. 

Dated:  March  21, 1997. 

Sharon  A.  Kiser, 

PAR  Secretariat. 

(FR  Doc.  97-7986  Filed  3-28-97;  8:45  am) 
BHJJNG  CODE  aS20-Ef>-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0147] 

Clearance  Request  Entitled  Pollution 
Prevention  and  RIght-to-Know 
Information 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0147). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 

Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
exension  of  a  currently  approved 
information  collection  requirement 
concerning  Pollution  Prevention  and 
Right-to-Kmow  Information.  A  request 
for  public  comments  concerning  this 
burden  estimate  was  published  at  62  FR 
1737,  jcmuary  13, 1997.  No  comments 
were  received. 

DATES:  Comment  Due  Date:  April  30, 
1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  IXI  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  18th  and  F  Streets, 

NW.,  Room  4037,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0147  in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Linfield,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1757. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

E.0. 12856  of  August  3, 1993, 

"Federal  Compliance  With  Right-To- 
Know  Laws  and  Pollution  Prevention 
Requirements,”  requires  that  Federal 
facilities  comply  with  the  planning  and 
reporting  requirements  of  the  Pollution 
Prevention  Act  of  1990  and  the 
Emergency  Planning  Community  Right- 
to-Know  Act  of  1986.  The  E.O.  requires 
that  contracts  to  be  performed  on  a 
Federal  facility  provide  for  the 
contractor  to  supply  to  the  Federal 
agency  all  information  the  Federal 
agency  deems  necessary  to  comply  with 
these  reporting  reqviirements. 
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B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  45  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents 
2,550;  responses  per  respondent,  7.6; 
total  aimual  responses,  19,500; 
preparation  hovu^  per  response,  .75;  and 
tot^  response  burden  hours,  14,500. 

Dated:  March  25, 1997. 

Sharon  A.  Kiser, 

FAR  Secretariat. 

IFR  Doc.  97-7984  Filed  3-28-97;  8:45  am] 
BILUNG  CODE  6a20-EP-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Policy  Board  Advisory 
Committee 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
sessions  from  5-8:30  pm,  27  March 
1997  and  from  8  am  until  3  pm,  28 
March  1997  in  the  Pentagon, 
Washington,  DC.  This  notice  is  less  than 
fifteen  days  prior  to  the  meeting  due  to 
difficulties  in  coordinating  the 
schedules  of  the  members  and  obtaining 
administrative  clearance  of  the  agenda. 

The  mission  of  the  Defense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense,  Deputy  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Policy  with  independent,  informed 
advice  and  opinion  concerning  major 
matters  of  defense  policy.  At  this 
meeting  the  Board  will  hold  classified 
discussions  on  national  security 
matters. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C  App.  II,  (1982)),  it  has  been 
determined  that  this  Defense  Policy 
Board  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  March  25, 1997. 

L.M.  Bjmnm, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  97-8044  Filed  3-28-97;  8:45  am] 
BNaJNQ  CODE  SO0O-O4-M 


Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

AGENCY:  Headquarters  Air  Force 
Recruiting  Service. 

ACTION:  Notice. 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Headquarters 
Air  Force  Recruiting  Service  announces 
the  proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  |he  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
res|)ondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  30, 1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  Defense,  HQ  AFRS/ 

RSCX;,  550  D  Street  West,  Suite  1, 
Randolph  AFB  TX  78150-4527. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
HQ  AFRS/RSOC,  Officer  Accessions 
Branch,  at  (210)  652-4334. 

Title,  Associated  Form,  and  OMB 
Number:  Health  Profession  Accession 
Forms,  AETC  Forms  1322, 1402,  and 
1437,  OMB  Number  0701-0078. 

Needs  and  Uses;  The  information 
collection  requirement  is  necessary  for 
use  by  field  recruiters  in  the  processing 
of  health  profession  applicants  applying 
for  a  commission  in  the  United  States 
Air  Force. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  6,300. 

Number  of  Respondents:  3,600. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  1  Hour 
and  45  Minutes. 

Frequency:  On  occasion. 


SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  civilian  candidates 
applying  for  a  commission  in  the  United 
States  Air  Force  as  healthcare  officers. 
These  forms  provide  pertinent 
information  to  facilitate  selection  of 
candidates  for  commission. 

Carolyn 'A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  97-7989  Filed  3-28-97;  8:45  am] 
BHJJNG  CODE  3S10-41-P 


Proposed  Collection;  Comment 
Request 

AGENCY:  Headquarters  Air  Force 
Recruiting  Service. 
action:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Headquarters 
Air  Force  Recruiting  Service  announces 
the  proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  30, 1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  Defense,  HQ  AFRS/ 
RSOP,  550  D  Street  West,  Suite  1, 
Randolph  AFB  TX  78150-4527. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Headquarters  Air  Force  Recruiting 
Service  (HQ  AFRS/RSOP),  Enlist^ 
Accessions  Branch,  at  (210)  652-6188. 

Title,  Associated  Form,  and  OMB 
Number:  Non  Prior  Service  and  Prior 
Service  Accessions,  AETC  Forms  1319, 
1325,  and  1419,  OMB  Number  0701- 
0079. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  for 
use  by  recruiters  to  determine  applicant 
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qualifications  when  conducting  an 
interview.  Information  from  the 
interview  will  determine  if  additional 
documents  on  law  violations, 
citizenship  verification,  and  education 
are  needed.  Applicants  who  have 
reached  a  certain  age,  marital  status  or 
classification  are  required  to  submit 
financial  information. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  31,899. 

Number  of  Respondents:  108,500. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  49 
Minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  civilian  non  prior 
and  prior  service  personnel  applying  for 
enlistment  into  the  Air  Force  as  enlisted 
members.  The  completed  forms  are  iised 
by  the  recruiter  to  establish  eligibility 
status  of  applicants  and  determine  what 
additional  forms  are  needed  to  obtain 
the  required  information.  If  the  forms 
are  not  included  in  the  case  file, 
individuals  reviewing  the  file  cannot  be 
readily  assured  of  the  qualifications  of 
the  applicant. 

Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  97-7990  Filed  3-28-97;  8:45  am] 
BILUNQ  CODE  SSIO-OI-P 


Proposed  Collection;  Comment 
Request 

AGENCY:  Headquarters  Air  Force 
Recruiting  Service. 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Headquarters 
Air  Force  Recruiting  Service  annoimces 
the  proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Ckmsideration  will  be  given  to  all 
comments  received  by  May  30, 1997. 


ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  Defense,  HQ  AFRS/ 
RSOCL,  550  D  Street  West,  Suite  1, 
Randolph  AFB  TX  78150-4527. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
HQ  AFRS/RSOCL  at  (210)  652-2245. 

TITLE,  ASSOCIATED  FORM,  AND  OMB 
NUMBER:  Officer  Training  School 
Accessions,  AETC  Forms  1422  and 
1413,  OMB  Number  0701-0080. 

Needs  and  uses:  The  information 
collection  requirement  is  necessary  for 
use  by  field  recruiters  in  the  processing 
of  Officer  Training  School  applications 
for  commissioning  in  the  United  States 
Air  Force. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  2,500. 

Number  of  Respondents:  2,000. 

Responses  Per  Respondent:  1 

Average  Burden  Per  Response:  1  Hour 
and  15  Minutes. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  civilian  candidates 
applying  for  a  commission  in  the  United 
States  Air  Force  as  Line  Officers.  These 
forms  provide  pertinent  information  to 
facilitate  selection  of  candidates  for  a 
commission. 

Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  97-7991  Filed  3-28-97;  8:45  am] 
BIUJNG  CODE  3S10-01-P 


Department  of  the  Army 

Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Upgrade  of 
Training  Areas  and  Facilities,  Camp 
AttertMiry,  Indiana  by  the  Indiana  Army 
National  Guard  (INARNG) 

AGENCY:  Department  of  the  Army, 
National  Guard  Bureau. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  purpose  of  this  project  is 
to  maximize  training  opportunities  for 
military  units  that  use  C^p  Atterbury. 
Military  units  need  to  be  able  to 
maintain  a  high  level  of  training  and 
state  of  readiness  to  support  national 
defense  and  state  missions  in  times  of 
natural  disaster,  civil  unrest,  and  other 
emergencies.  Adequate  training 
opportunities,  with  up-to-date 
equipment,  must  be  available  to  allow 


them  to  train  for  their  assigned 
missions. 

The  INARNG  proposes  to  upgrade 
training  areas  and  facilities  at  Camp 
Atterbury,  Indiana.  The  proposed  action 
includes  the  construction  of  a  Multi- 
Purpose  Training  Range  (MPTR)  and 
two  maneuver  corridors.  The  MPTR  will 
be  located  in  the  southwest  sector  of  the 
installation  and  will  be  used  for  training 
by  armor,  attack  helicopters.  Infantry 
Fighting  Vehicles,  and  dismounted 
infantry  units.  The  MPTR  would 
include  a  support  area,  firing  area  and 
a  target  area.  The  firing  area  would 
include  stationary,  moving  and  defilade 
firing  positions.  The  target  area  would 
contain  stationary  and  moving  targets. 
Firing  points  would  be  oriented  to 
provide  northeasterly  trajectories  into 
the  existing  impact  area.  The  MfTR 
itself  would  occupy  approximately  80 
hectares  (200  acres)  and,  including  the 
safety  fan,  the  area  involved  would  total 
about  4550  hectares  (11,250  acres).  This 
action  also  proposes  the  development  of 
two  maneuver  corridors  for  use  by 
tracked  vehicles.  These  corridors  would 
be  in  a  north-south  orientation  along  the 
east  and  west  borders  of  Camp 
Atterbury,  and  would  include 
approximately  975  hectares  (2400 
acres). 

Two  alternatives  in  addition  to  the 
proposed  action  were  considered,  an 
alternative  with  less  development 
(Alternative  2B),  and  the  no  action 
alternative.  Alternative  2B  involves  the 
MPTR  being  located  in  the  northwest 
sector  of  Atterbury,  with  firing  points 
oriented  to  provide  southeasterly 
trajectories  into  the  impact  area  and 
would  involve  the  development  of  only 
the  eastern  maneuver  corridor.  The  no 
action  alternative  considers  the 
continued  use  of  Camp  Atterbury 
without  the  proposed  upgrade. 
COMMENTS:  The  DEIS  will  be  available 
for  public  review  for  45  days  firom  the 
date  the  Notice  of  Availability  is 
published  in  the  Federal  Register  by  the 
Environmental  Protection  Agency. 
PUBLIC  MEETING:  The  Indiana  Army 
National  Guard  will  conduct  a  formal 
public  meeting  to  discuss  concerns  and 
receive  comments  on  the  DEIS.  The 
specific  location,  date  and  time  will  be 
aimounced  through  area  newspapers. 
Comments  received  at  the  public 
meeting  and  by  mail  will  be  compiled 
and  reviewed.  Responses  to  all  relevant 
environmental  conunents  will  be 
prepared.  Responses  to  comments  and/ 
or  any  new  pertinent  information  will 
be  incorporated  into  the  Final  EIS. 
ADDRESSES:  Copies  of  the  DEIS  will  be 
made  available  to  the  general  public 
through  advertisements  and  Legal 
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Notices  in  area  newspapers. 
Additionally,  copies  of  the  DEIS  will  be 
placed  in  community  public  libraries 
and  the  Camp  Atterbury  Headquarters 
Building.  Copies  will  also  be  sent  to 
Federal,  state,  regional  and  local 
agencies  and  interested  organizations. 
Please  address  written  comments  to  Mr. 
Wayne  Tolbert,  800  Oak  Ridge 
Turnpike,  P.O.  Box  2502,  Otd:  Ridge,  TN 
37831. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  Jack  Fowler,  EIS 
Project  Officer,  Indiana  National  Guard, 
Camp  Atterbury  National  Guard 
Training  Site,  Edinburgh,  IN  46124; 
telephone  (812)  526-1169.  Copies  of  the 
DEIS  may  be  requested  by  contacting 
Mr.  Wayne  Tolbert  at  (423)  481-9703. 

Dated:  March  25. 1997. 

Raymond  ).  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASA  (I,  L&-E). 

(FR  Doc.  97-8054  Filed  3-28-97;  8:45  am) 
BIUJNG  CODE  3710-0e-M 


FY96-97  Climate  Change  Fuel  Cell 
Program  Environmental  Assessment 

AGENCY:  U.S.  Army  Armament  Research 
Development  &  Engineering  Center 
(ARDEC). 

ACTION:  Notice  of  availability  (request 
for  comments). 

SUMMARY:  An  Environmental 
Assessment  (EA)  has  been  prepared  to 
discuss  the  significant  impacts  of  the 
FY96-97  Congressional  Climate  Change 
Fuel  Cell  Program.  ARDEC  was  selected 
by  the  Deputy  Under  Secretary  of 
Defense  for  Environmental  Security  to 
manage  this  FY96-97  Climate  Change 
Fuel  Cell  Program.  ARDEC  is  publishing 
the  EA  for  review  and  comment.  Copies 
of  the  EA  are  available  by  contacting  Mr. 
Robert  Scola  at  the  address  listed  below. 
Under  this  Program,  Fuel  Cells  are  to  be 
located  throughout  the  United  States 
including  selected  Department  of 
Defense  (DOD)  installations,  both 
CONUS  or  OCONUS.  A  DOD 
installation  is  to  form  a  partnership  with 
a  private  party  and  submit  an 
application  for  a  rebate  for  their  cell 
purchase.  The  selection  of  the 
installations  is  to  be  completed  by  a 
selection  board  which  will  consider  the 
attributes  of  each  installation’s 
application  and  the  benefits  which  a 
Fuel  Cell  will  provide.  The  actual 
selection  of  the  DOD  installations  will 
be  completed  in  the  future  and  therefore 
are  unknown  as  of  the  time  of  the  EA 
preparation. 

DATES:  Comments  must  be  received  on 
the  EA  no  later  than  April  30, 1997. 


ADDRESSES:  Comments  may  be  mailed  to 
U.S.  Army,  Armament  Research 
Development  &  Engineering  Center, 
Industrial  Ecology  Center,  AMSTA-AR- 
ET  (ATTN:  Mr.  Ciarry  O.  Kosteck  P.E.), 
Building  172,  Picatinny  Arsenal,  NJ 
07806-5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Daniel  Tolliver  at  (201)  724-4084  or 
Mr.  Robert  Zanowicz  at  (201)  724-5744. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

Currently,  the  only  commercial 
available  fuel  cell  is  a  Phosphoric  Acid 
Fuel  Cell  (PAFC)  and  it  is  most  likely 
that  this  imit  is  to  be  installed  at  all  the 
selected  IX)D  installations.  As  of  the 
date  of  this  document’s  preparation, 
over  70  PAFCs  have  been  installed  and 
are  operating  throughout  the  world. 

Background 

Since  the  selected  DOD  installations 
will  most  likely  choose  the  same  PAFC. 
it  has  been  decided  to  prepare  a 
programmatic  EA  rather  than  individual 
ones  for  each  installation  to  discuss  the 
similar  issues  of  installing  and  operating 
a  Fuel  Cell.  The  Council  of 
Environmental  Quality’s  regulations(s) 
permit  environmental  documentation  to 
be  written  in  a  non-specific  maimer 
when  the  action  is  essentially  the  same 
but  at  different  locations.  This  is  the 
situation  here  and  this  EA  is  being 
prepared  to  allow  it  to  be  “tiered”  to 
local  conditions.  Selected  installations 
shall  be  required  to  incorporate  the 
material  of  this  document  for  any  local 
environmental  dociunentation  to 
eliminate  any  repetitious  issues  and  to 
focus  upon  local  issues  not  discussed 
herein.  The  selected  DOD  installations 
shall  be  required  to  submit  a 
certification  letter  indicating  that  local 
environmental  issues  such  as  historical 
buildings,  wetlands,  etc.  have  been 
identified,  reviewed  and  mitigated 
where  necessary. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  97-8019  Filed  3-28-97;  8:45  am) 
BtLUNG  CODE  371(M»-M 


Program  for  Qualifying  Department  of 
Defense  Ground  Passenger  Carriers 

AGENCY:  Military  Traffic  Management 
Comm^d. 

ACTION:  Notice  (request  for  comments). 

SUMMARY:  The  Military  Bus  Agreement 
(MBA)  Program  is  being  amended  to 
improve  the  standards  for  qualifying 
carriers  transporting  Department  of 
Defense  (DOD)  passengers  by  bus,  van 
and  limousine  service.  The 


improvements  are  prepared  imder  a  new 
bcisic  Agreement.  The  changes  affect  all 
current  and  futme  groimd  passenger 
carriers  transporting  for  the  DOD.  A 
copy  of  the  Agreement  between  the 
Military  Traffic  Management  Command 
(MTMC)  and  groimd  passenger  carriers 
is  available  upon  request. 

DATES:  Comments  must  be  submitted  on 
or  before  May  30, 1997. 

ADDRESSES:  Request  a  copy  of  the 
Agreement  or  mail  comments  to; 
Headquarters,  Military  Traffic 
Management  Command,  ATTN:  MTOP- 
QQ,  Room  630,  5611  Columbia  Pike, 
Falls  Church.  VA  22041-5050. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leesha  Saunders,  MTOP-QQ,  telephone 
(703) 681-6393. 

SUPPLEMENTARY  INFORMATION:  MTMC  is 
the  agency  established  within  the  DOD 
for  the  procurement  of  land 
transportation  from  commercial  carriers 
for  DOD  passengers,  their  families  and 
impedimenta,  in  domestic  movements 
procured  by  the  MTMC  and  DOD 
Transportation  Offices.  The  MBA  is  the 
standards  of  service  carriers  must 
comply  with  for  MTMC  approval, 
including  Federal  Motor  Carrier  Safety 
Regulations,  MTMC  and  joint  service 
command  passenger  requirements.  In 
light  of  ciurent  deregulation  and 
changing  federal  regulations,  MTMC  is 
modifying  passenger  policies  in  order  to 
iqiprove  ffie  current  qualification 
program.  Under  the  new  Agreement 
carriers  must  show  compliance  with 
federal,  state  and  DOD  passenger  safety 
requirements.  All  bus.  van  and 
limousine  carriers  currently  approved 
by  MTMC  will  be  required  to  re-sign  the 
new  MBA  and  provide  proof  of 
insurance,  company  drug  testing, 
financial  and  additional  information 
newly  essential  under  the  amended 
Agreement. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

|FR  Doc.  97-8018  Filed  3-28-97;  8:45  am) 
BILLING  CODE  3710-46-M 


Corps  of  Engineers 

Environmental  impact  Statement, 
Black  Hawk,  Colorado 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Cancellation  of  Notice  of  Intent 
to  prepare  an  Environmental  Impact 
Statement. 

SUMMARY:  The  Corps  is  issuing  this 
notice  to  inform  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  not  be  prepaid  for  the  proposed 
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water  supply  pro)TCt  in  Black  Hawk, 
Colorado.  A  Notice  of  Intent  to  Prepare 
an  EIS  was  published  in  the  Feder^ 
Register  on  December  28, 1994. 

Recently  the  City  has  proposed  to 
pursue  an  alternative  that  will  allow 
them  to  develop  a  new  water  supply 
system  that  does  not  require  a  Federal 
permit.  Therefore,  an  EIS  is  not 
required. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  cancellation  of  the 
EIS  should  be  directed  to:  Ms.  Candace 
Thomas,  Chief,  Environmental  Analysis 
Branch,  Planning  Division,  U.S.  Army 
Corps  of  Engineers,  215  North  17th 
Street,  Omaha,  Nebraska  68102—4978; 
phone  (402)  221-4598;  fax  (402)  221- 
4886. 

SUPPLEMENTARY  INFORMATION:  Since  the 
implementation  of  Limited  Stakes 
Gaming  in  November  1990,  the  City  of 
Black  Hawk  has  experienced  substantial 
growth  and  increased  demands  for 
water.  The  limited  amount  of  vrater 
available  at  the  existing  diversion  points 
and  in  North  Clear  Creek  is  a  major 
constraint  to  projected  growth.  The  City 
notified  the  Corps  that  it  intended  to 
apply  for  a  Section  404  permit  for 
construction  of  a  new  water  supply 
system  in  waters  of  the  United  States. 
The  requirement  for  a  Corps  404  permit 
triggered  compliance  with  the  National 
Environmental  Policy  Act  (NEPA). 

NEPA  requires  that  whenever  a  major 
Federal  action  would  result  in 
significant  impacts  to  the  human 
environment  that  an  EIS  be  prepared.  A 
Draft  EIS  was  in  the  process  of  being 
prepared  by  the  Corps.  During  the  NEPA 
process  several  alternatives  were 
evaluated.  Recently  the  City  has 
discovered  an  alternative  that  will  allow 
them  to  develop  a  new  water  supply 
system  that  does  not  require  a  S^tion 
404  permit.  Because  the  404  process 
was  the  only  Federal  nexus,  ^ere  is 
now  no  requirement  for  NEPA 
compliance.  Therefore,  the  EIS  process 
has  been  terminated.  The  current  plan 
involves  the  withdrawal  of  water  from 
Clear  Creek  at  the  Hidden  Valley  exit  on 
Interstate  70  east  of  Idaho  Springs, 
Colorado.  An  infiltration  gallery,  pump 
station,  and  pipeline  crm  be  construct^ 
without  a  permit  from  the  Corps. 

Gregory  D.  Showaher, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  97-8020  Filed  8-28-97;  8:45  am] 
BILUNQ  CODE  3710-02-41 


DEPARTMENT  OF  ENERGY  ’  ""  ^ 

Federal  Energy  Regulate^ 

Commission 

[Docket  Nos.  CP97-300-000,  CP97-301- 
000,  and  CP97-302-0001 

Dauphin  Island  Gathering  Partners; 
Notice  of  Application 

March  25, 1997. 

Take  notice  that  on  March  21, 1997, 
Dauphin  Island  Gathering  Partners 
(Dauphin  Island),  c/o  OEEKD,  Inc.  1400 
Woodloch  Forest  Drive,  Suite  200,  The 
Woodlands,  Texas  77380,  filed  in 
Docket  Nos.  CP97-300-000  an 
application,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  Section  157  of 
the  Commission’s  Regulations,  for  a 
certificate  of  public  convenience  and 
necessity  to  (1)  construct  and  operate  an 
ofishore  24-inch,  63-mile  natural  gas 
pipeline  and  related  facilities  extending 
from  the  existing  Dauphin  Island 
gathering  system  at  Alabama  State  Tract 
73  to  Main  Pass  Gas  Gathering  System 
at  Main  Pass  Block  223  and  (2)  to 
operate  as  a  jurisdictional  facility  on  a 
temporary  basis,  with  pregranted 
abandonment,  an  existing  pipeline 
facility  required  to  transport  the  gas 
onshore.  Dauphin  Island  also  filed  in  ^ 
Docket  No.  CP97-301-000  for  blanket 
authority  pursuant  to  Part  284  of  the 
Commission’s  Regulations  to  transport 
gas  on  an  open-access  basis  and  for 
approval  of  its  pro  forma  tariff, 
including  the  proposal  to  charge 
negotiated  rates.  Also,  Dauphin  Island 
also  requests  in  Docket  No.  CP97-302- 
000  a  blanket  certificate  pursuant  to 
Section  157,  Subpart  F  of  the 
Commission’s  Regulations  to  engage  in 
certain  routine  activities.  Finally, 
Dauphin  Islwd  requests  that  the 
Commission  confirm  that  issuance  of 
the  requested  authorizations  and 
services  will  not  subject  the  existing 
facilities  of  Dauphin  Island  to  the 
Commission’s  jurisdiction,^  all  as  more 
frilly  set  forth  in  the  applications,  which 
are  on  file  with  the  Commission  and 
open  for  public  inspection. 

Dauphin  Island  indicates  that  the 
maximum  capacity  of  the  proposed 
facilities  will  be  200,000  dt  equivalent 
on  natural  gas  per  day.  It  is  noted  that 
the  proposed  facilities  will  parallel  the 
western  leg  of  the  existing  Dauphin 


*  Dauphin  Island  previously  filed  in  Docket  No. 
CP97-1 19-000  a  petition  seeking  that  the 
Conunission  declare  that  its  proposed  facilities  are 
gathering  fecilities  exempt  bom  Commission 
iurisdiction  pursuant  to  Section  1(b)  of  the  Natural 
Gas  Act.  Dauphin  Island  seeks  the  requested 
authorization  only  if  the  Commission  finds  that  any 
of  the  requested  facilities  are  subject  to  the 
Commission’s  jurisdiction. 


Island  gathering  systeriitor'  ’ ,  *  ‘  V'! 

approximately  30  miles.  It  is  statdd  thdl 
the  proposed  facilities  will  gather  gas 
along  its  length  from  production  already 
discovered  but  not  currently  developed 
and  from  exploratory  efforts  in  the  area. 
Dauphin  Island  notes  that  the  facilities 
are  designed  to  gather  gas  that  currently 
cannot  be  produced  due  to  capacity 
constraints  downstream  of  the  Main 
Pass  system  and  significant  newly 
discovered  production  which  can  be 
attached  to  the  Main  Pass  system. 
Dauphin  Island  states  that  it  intends  to 
construct  in  the  future  a  second  phase 
of  the  project,  which  would  include  13 
miles  of  24-inch  pipeline  extending 
from  the  northern  terminus  of  the 
proposed  facilities  onshore.  It  is 
indicated  that  Dauphin  Island  is  not 
applying  for  authority  to  construct  and 
operate  the  facilities  at  this  time,  but 
intends  to  file  within  the  next  12 
months  when  it  has  sufficient  time  to 
complete  the  requisite  environmental 
studies,  obtained  commitments  from 
producers  in  the  area,  and  arranged  to 
purchase  pipe. 

Because  Dauphin  Island  is  not  ready 
to  build  the  second  phase  of  its  project. 
Dauphin  Island  requests  a  limited  term 
certificate  with  pregranted 
abandonment  to  use  a  portion  of  its 
existing  gathering  system  which  extends 
downstream  from  Alabama  State  Tract 
73  for  interstate  transmission  of  up  to 
200,000  dt  equivalent  of  natural  gas  per 
day  to  onshore  interconnections  for  a 
period  of  up  to  twelve  months  after  the 
proposed  facilities  are  placed  in  service. 
'  Dauphin  Island  estimates  a 
construction  cost  of  the  proposed 
facilities  of  $54,116,620,  which  woiild 
he  financed  frnm  cash  on  hand  from  the 
various  partners  of  Dauphin  Island. 

Dauphin  Island  requests  that  it  be 
issued  a  blanket  certificate  pursuant  to 
Section  284.221  of  the  Commission’s 
Regulations.  Dauphin  Island  proposes  to 
provide  transportation  service  under 
three  firm  rate  schedules,  including  (1) 
FT-1  firm  service,  (2)  FT-2  firm  service 
available  to  shippers  who  commit  all  of 
the  gas  frnm  specified  CXZS  or  state 
blocks  emd  (3)  FT-3  firm  service 
representing  overflow  volumes  from  the 
Main  Pass  System,  and  IT-1 
interruptible  service. 

Dauphin  Island  requests  authorization 
to  permit  it  to  charge  negotiated  rates. 

It  is  indicated  that  in  the  Statement  of 
Policy  on  Alternatives  to  Traditional 
Cost-of-Service  Ratemaking  for  Natural 
Gas  Pipelines,  74  FERC  \  61,076  (1996), 
the  Commission  stated  that  negotiated 
rates  would  be  approved  in  certain 
circumstances,  and  that  Dauphin  Island 
meets  those  circumstances.  Dauphin 
Island  states  in  its  tariff  the  charges 
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applicable  to  negotiated  rates  under 
Rate  Schedules  FT-2  and  FT-3,  and  that 
capacity  would  be  available  at  a  cost- 
based  recourse  rate  under  Rate 
Schedules  FT-1  and  IT-1.  It  is  indicated 
that  for  rates  negotiated  with  customers 
following  Commission  authorization  to 
charge  such  rates.  Dauphin  Island  will 
file  conforming  tariff  sheets  indicating 
that  the  rate  for  the  service  will  be  either 
the  rates  stated  on  its  existing  rate 
schedule  or  a  rate  mutually  agreed  upon 
by  the  pipeline  and  customer.  It  is  also 
indicated  that,  when  a  rate  is  negotiated, 
Dauphin  Island  will  file  a  numbered 
tariff  sheet  stating  the  exact  legal  name 
of  the  customer  and  the  negotiated  rate 
for  the  service.  It  is  stated  &at 
permitting  Dauphin  Island  to  negotiate 
rates  with  customers  at  mutually  agreed 
levels  will  promote  competition,  and 
permit  them  to  tailor  contracts  to  meet 
the  specific  needs  of  each  shipper. 

It  is  stated  that  the  tariff  filM  by 
Dauphin  Island  is  substantially  similar 
to  those  recently  approved  by  the 
Commission  in  Garden  Banks  Gas 
Pipeline,  L.L.C.,  Docket  No.  CP9&-307- 
000  and  Shell  Gas  Pipeline  Company, 
Docket  No.  CP96-159-000,  except  for 
service  vmder  Rate  Schedule  FT-3,  and 
except  for  the  following  differences:  in 
the  Dauphin  Island  tariff,  service  is 
provided  on  a  dekatherm  rather  than 
volumetric  basis;  the  Dauphin  Island 
tariff  includes  an  overrun  service; 
secondary  receipt  points  are  not 
available  to  shippers  under  Dauphin 
Island  Rate  Schedules  FT-2  and  FT-3; 
in  Dauphin  Island’s  tariff,  all  delivery 
points  are  available  to  all  shippers  b^ed 
upon  confirmation  by  the  downstream 
pipeline;  a  charge  of  $3.50  per  barrel 
will  be  charged  by  Dauphin  Island  for 
recovery  of  liquid  hydrocarbons;  at  the 
request  of  the  shipper.  Dauphin  Island 
may  enter  into  contracts  for  various 
services  with  third  parties  and  charge 
the  cost  to  shipper  as  an  “Other  Charge’’ 
under  the  rate  schedule;  under  Dauphin 
Island’s  tariff,  a  capacity  release  can  be 
released  only  into  Rate  Schedule  FT-1; 
and  Dauphin  Island  may  process 
shipper’s  gas  if  the  shipper  does  not 
process;  additionally,  ^e  term: 
equivalent  quantities’’,  some  quality 
specifications,  nomination  procedures, 
the  effect  of  force  majeure  on  payment 
of  reservation  rates,  and  the  resolution 
of  monthly  imbalances  have  been 
changed. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  4, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 


of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  brcome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natiiral  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Conunission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Dauphin  Island  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-8008  Filed  3-28-97;  8:45  am] 
BIUJNG  CODE  snr-oi-M 


[Docket  No.  ER97-2099-000] 

Duke  Power  Company;  Notice  of  Rling 

March  25. 1997. 

Take  notice  that  on  March  14. 1997, 
Duke  Power  Company  (Duke),,  tendered 
for  filing  a  Network  Integration 
Transmission  Service  Agreement  and  a 
Network  Operating  Agreement  (NOA) 
between  Duke,  on  its  own  behalf  and 
acting  as  agent  for  its  wholly-owned 
subsidiary.  Nantahala  Power  and  Light 
Company,  and  the  City  of  Seneca.  South 
Carolina  and  Southern  Company 
Services,  Inc,  acting  as  agent  for  the  City 
of  Seneca,  South  Carolina,  (collectively. 
Transmission  Customer).  Duke  states 
that  the  NTTSA  and  NOA  set  out  the  ' 
transmission  arrangements  under  which 
Duke  will  provide  the  Transmission 
Customer  Network  Integration 
Transmission  Service  under  Duke’s  Pro 


Forma  Open  Access  Transmission 
Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  18  CFR  385.214).  All  sudi 
motions  or  protests  should  be  filed  on 
or  before  April  4, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-7994  Filed  3-28-97;  8:45  am] 
BNXMG  CODE  6717-01-M 


[Docket  No.  ER97-2095-000] 

Duke  Power  Company;  Notice  of  Filing 

March  25. 1997. 

Take  notice  that  on  March  14, 1997, 
Duke  Power  Company  (Duke),  will 
terminate  the  service  that  it  currently 
provides  to  the  City  of  Seneca/Seneca 
Light  &  Water  Plant,  Seneca,  South 
Carolina,  (Seneca)  under  Federal  Energy 
Regulatory  Commission  (FERC)  Rate 
Schedule  No.  10  (effective  date  August 
19, 1993),  the  Electric  Power  Contract 
between  Duke  and  the  Commissioners 
of  Public  Works  of  the  City  of  Seneca 
and  the  City  of  Seneca,  dated  April  28, 
1971,  and  the  Delivery  Point 
Agreements  for  Delivery  Point  #1 
(effective  date  May  22. 1991)  and 
Delivery  Point  #2  (effective  date  April 
24, 1991)  (Exhibits  A  to  the  Electric 
Power  Contract)  (FERC  Rate  Schedule 
No.  263). 

Duke  is  terminating  service  to 
Seneca’s  two  delivery  points  at  Seneca’s 
request.  Seneca  has  notified  Duke  that, 
commencing  May  15, 1997,  it  will 
purchase  power  firom  a  supplier  other 
than  Duke.  While  service  is  to  terminate 
effective  May  14, 1997,  the  Electric 
Power  Contract  shall  remain  in  effect  to 
the  extent  necessary  to  incorporate  and 
satisfy  the  stranded  cost  amendment 
that  Duke  is  concurrently  filing  in  a 
separate  docket  in  accordance  with 
Section  205  of  the  Federal  Power  Act, 

16  use  824D  (1994),  Order  No.  888, 
Promoting  Wholesale  competition 
Through  Open  Access  Non- 
Discriminatory  Transmission  Services 


15168 


Federal  Register  /  VoL  62,  No.  61  /  Monday,  March  31,  1997  /  Notices 


by  Public  Utilities,  Recovery  of  Stranded 
Costs  by  Public  Utilities  and 
Transmitting  Utilities.  FERC  Stats.  & 
Regs.  (Regulations  Preambles  1991-96] 

1 31,036  (1996),  and  Section 
35.26(c)(l)(v)(A)  of  the  Commission’s 
Regulations,  Recovery  of  Stranded  Costs 
by  Public  Utilities,  61  Fed.  Reg.  21,692 
(1996)  (to  be  codified  at  18  CFR  35.26). 

From  the  date  that  service  termination 
becomes  effective,  Duke’s  obligation  to 
serve  Seneca’s  two  delivery  points  shall 
cease.  If  Seneca  desires  in  the  future  to 
purchase  power  from  Duke,  the  parties 
will  negotiate  their  respective 
obligations  at  that  time. 

This  notice  of  termination  has  been 
served  upon  Seneca,  the  South  Carolina 
Public  Service  Commission,  and  the 
North  Carolina  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procediues  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  4, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pai^ 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Loii  D.  Cashell, 

Secretary. 

[FR  Doc.  97-7995  Filed  3-28-97;  8:45  am) 
MLUNQ  CODE  STir-ei-M 


Notice  of  Non>Proj6Ct  Use  of  Protect 
Lands  and  Waters 

March  25, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Non-Project 
Use  of  Proj^  L^ds  and  Waters. 

b.  Project  Name:  Catawba- Wateree 
Project. 

c.  Project  No.:  FERC  Project  No.  2232- 
336. 

d.  Date  Filed:  January  7, 1997. 

e.  Applicant:  Duke  Power  Company. 

/.  Location:  Mecklenburg,  North 

C^lina,  Davidson  Pond  on  Lake 
Norman,  Town  of  Davidson. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Power  Company,  P.O.  Box 


1006  (EC12Y),  Charlotte,  NC  28201- 
1006,  (704)  382-5778. 

i.  FERC  Contact:  Brian  Romanek, 

(202) 219-3076. 

j.  Comment  Date:  April  21, 1997. 

k.  Description  of  the  filing: 

Application  to  grant  a  permit  to  the 
Town  of  Davidson  (Town)  to  excavate  a 
0.16  acre  area  in  Davidson  Pond.  The 
proposed  excavation  will  reestablish  the 
pond’s  shoreline  and  reshape  the  pond 
bottom  to  improve  the  appearance  of 
and  safety  in  the  area.  Also,  the 
excavation  work  is  intended  to  reduce 
the  proliferation  of  mosquitoes  and 
enhance  fishing  and  boating 
opportunities.  In  conjunction  with  the 
excavation  work,  the  pond  would  be 
drained  and  regraded.  A  gabion  wall 
would  be  installed  on  the  southeast  end 
of  the  pond  and  14,000  cubic  yards  of 
excavated  material  would  be 
transpKirted  to  a  location  owned  by  the 
Town. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 

In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”  “RECOMMENDA’nONS 
FOR  TERMS  AND  CONDITIONS”, 
“PROTEST”,  OR  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  pmticular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C  20426.  A  copy  of  any 
motion  to  intervene  must  also  Iw  serv^ 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

02.  Agency  Comments — ^Federal, 
state,  and  lo^  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 


from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
be  sent  to  the  Applicant’s 
representatives. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-8006  Filed  3-28-97;  8:45  am) 
BiLUNQ  CODE  e717-01-M 


(Docket  No.  CP96-178-003] 

Maritimes  &  Northeast  Pipeline,  LLC.; 
Notice  of  Amendment 

March  25, 1997. 

Take  notice  that  on  February  24, 1997, 
Maritimes  &  Northeast  Pipeline,  L.L.C. 
(Maritimes),  c/o  M&N  Management 
Company,  1284  Soldiers  Field  Road, 
Boston,  MA  02135,  a  Delaware  limited 
liability  company,  filed  in  Docket  No. 
CP96-1 78-003  an  amendment  to  its 
Application  for  Phase  I  of  its  project 
(Ph^e  I  Amendment)  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act.  The 
Phase  I  amendment  reflects  the  effect  of 
the  Joint  Facilities  Application  of 
Maritimes  €md  Portland  Natural  Gas 
Transmission  System  (PNGTS),  initially 
filed  with  the  Commission  on  Fehruary 
10, 1997,  and  completed  on  March  18, 
1997  in  Docket  No.  CP97-238-000  (Joint 
Facilities  Application)  i,  on  Maritimes’ 
Fehruary  8, 1996,  Phase  I  Application, 
in  Docket  No.  CP96-1 78-000. 

The  completion  of  the  Joint  Facilities 
Application,  originally  filed  February 
10, 1997,  was  preceded  by  two  public 
conferences  at  the  Commission  and  four 
letters  from  the  Office  of  Pipeline 
Regulation  (OPR)  requesting  the 
information  required  to  complete  the 
filing.  However,  certain  information 
which  is  needed  to  complete  the 
processing  of  the  Joint  Facilities 
Application  remains  to  be  filed.^ 
Complete  and  accurate  filing  of  that 
information  on  the  schedule  stated  in 
the  joint  applicants’  March  18, 1997, 
filing  is  essential  for  the  expeditious 
processing  of  the  Phase  I  applications. 

The  Joint  Facilities  Application 
requests  authorization  to  construct  and 
operate  approximately  99.8  miles  of 
jointly-owned  30-inch  pipeline  and 
appurtenant  facilities  to  accommodate 
nahiral  gas  voliimes  that  would 
otherwise  be  transported  through  the 
same  area  by  separate  pipeline  facilities. 
The  Joint  Facilities  Application 


*  See  Notice  of  Application  for  Docket  No.  CP97- 
238-000  issued  on  March  21, 1997. 

*  See  the  March  21, 1997,  OPR  Director’s  letter  to 
the  loint  aonlicants. 


_  .  ,  ^ _ _ _ .. 
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proposes  joint  facilities  from  Dracut, 
Massachusetts  to  Westbrook,  Maine. 

The  Phase  I  Amendment  addresses 
the  effects  of  the  Joint  Facilities 
Application  on  the  cost  of  facilities  and 
rates,  the  tariff,  and  the  pipeline  route 
set  forth  in  the  Phase  1  Application.  The 
Phase  I  Amendment  adopts  the  64.8- 
mile  Dracut  to  Wells,  Maine  segment  of 
the  Joint  Facilities,  including  one  lateral 
(the  Newington  Lateral)  and  three  meter 
stations  as  &e  proposed  Phase  I 
Facilities.^  The  Phase  I  Amendment  also 
postpones  the  proposed  in-service  date 
of  Phase  I  horn  November  1, 1997,  to 
November  1, 1998. 

Maritimes  states  that  its  revised  cost, 
based  on  an  allocation  of  its  share  of  the 
Joint  Facilities,  is  about  $79.5  million. 
Originally,  Maritimes  had  proposed  a 
24-inch  pipeline  from  Dracut  to  Wells  at 
a  cost  of  $82  million  and  its  own  30- 
inch  pipeline  from  Dracut  to  Wells  at  a 
cost  of  $103.7  million  (see  Docket  No. 
CP96-1 78-002). 

The  rates  proposed  by  Maritimes  have 
been  revised  to  reflect  Maritimes’ 
estimate  of  the  allocated  cost  of  the  Joint 
Facilities.  Maritimes  says  that  the  rates 
are  about  the  same  level  as  proposed  in 
the  Phase  I  Application  and  approved  in 
the  July  31, 1996  Preliminary 
Determination  (PD)  in  this  docket.  The 
methodology  used  to  design  the  rates 
has  been  revised  to  reflect  a  levelization 
period  of  9  years  rather  than  7  years  and 
to  eliminate  the  allocation  of  costs  to 
interruptible  transportation.  In  the  PD 
Maritimes’  365-day  firm  rate  was 
approved  as  a  recourse  rate  equal  to 
$18.25  p>er  MMBtu,  with  $1  million 
allocated  to  interruptible  transportation. 

Now  the  proposed  365-day  firm 
transportation  rate  is  $18.2873  per 
MMBtu.'*  Maritimes  also  says  that  in 
compliance  with  the  PD  it  will  record 
the  various  elements  of  its  negotiated 
rates  in  the  format  prescribed  by  the 
Commission.  Maritimes  also  states  that 
minor  tariff  changes  may  be  needed  to 
coordinate  matters  such  as  measurement 
or  quality  specifications  with  PNGTS. 

To  the  extent  necessary,  such  changes 
would  be  filed  with  the  Commission. 

On  September  30, 1996,  Maritimes  filed 
revised  tariff  sheets  in  compliance  with 
the  various  directives  of  the  July  31, 
1998,  PD.  That  filing  was  not  noticed  at 
that  time,  but  parties  to  this  proceeding 
may  comment  on  it  in  conjunction  with 


>The  Joint  Facilities  Application  lists  certain 
above  ground  appurtenant  facilities  to  be  built  by 
the  joint  applicants,  while  the  Phase  1  Amendment 
lists  similar  above  ground  appurtenant  focilities  to 
be  built  by  Maritimes. 

*  Rates  based  on  the  capital  costs  of  $103.7 
million  were  never  hied. 


their  comments  on  the  amendment  in 
Docket  No.  CP96-1 78-003. 

Maritimes  requests  that  the 
Commission  issue  a  PD  on  the  Phase  I 
Amendment  by  May  31, 1997,  and  a 
certificate  for  Phase  I  at  the  same  time 
the  Joint  Facilities  etre  approved.^ 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Amendment,  or  the  September  30, 1996, 
tariff  compliance  filing,  should,  on  or 
before  April  15, 1997,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a 
protest/comment  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  rules.  Take  further 
notice  that  pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission’s 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  Amendment  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  Amendment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  on  its  own  motion, 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Maritimes  to  appear  or 
be  represented  at  the  hearing.  Anyone 
who  has  already  filed  a  motion  to 
intervene  in  Docket  Nos.  CP96-1 78-000 
or  CP96-1 78-002  need  not  file  a  motion 
to  intervene  again  with  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-8070  Filed  3-28-97;  8:45  am) 
BILUNG  CODE  e717-«1-M 


*  A  data  response  filed  by  Maritimes  on  March  20, 
1997,  asks  for  final  action  by  August  1, 1997,  but 
this  contradicts  the  request  in  the  Joint  Facilities 
Application  that  the  Commission  issue  a  final 
certificate  for  the  Joint  Facilities  by  August  31, 

1997. 


[Docket  No.  CP96-809-002] 

Maritime  &  Northeast  Pipeline,  L.LC.; 
Notice  of  Amendment 

March  25. 1997. 

Take  notice  that  on  February  24, 1997, 
Maritimes  &  Northeast  Pipeline,  L.L.C. 
(Maritimes),  c/o  M&N  Management 
Company,  1284  Soldiers  Field  Road, 
Boston,  MA  02135,  a  Delaware  limited 
liability  company,  filed  in  Docket  No. 
CP96-809-002,*  an  Amendment  to  its 
Application  for  Phase  n  of  its  project 
(Phase  n  Amendment)  pursuant  to 
Section  7(cj  of  the  Natural  Gas  Act.  This 
amendment  reflects  the  effect  of  the 
Joint  Facilities  Application  of  Maritimes 
and  Portland  Natural  Gas  Transmission 
System  (PNGTS),  initially  filed  with  the 
Commission  on  February  10, 1997,  and 
completed  on  March  18, 1997,  in  Docket 
No.  CP97-238-000  (Joint  Facilities 
Application),^  on  Maritimes’  September 

23. 1996,  Phase  n  Application,  in 
Docket  No.  CP96-809-O00. 

The  completion  of  the  Joint  Facilities 
Application,  originally  filed  February 

10. 1997,  was  precede  by  two  public 
conference  at  &e  Commission  and  four 
letters  from  the  Office  of  Pipeline 
Regulation  (OPR)  requesting  the 
information  required  to  complete  the 
filing.  However,  certain  information 
which  is  needed  to  complete  the 
processing  of  the  Joint  Facilities 
Application  remains  to  be  filed.^ 
Complete  and  accurate  filing  of  that 
information  on  the  schedule  stated  in 
the  joint  applicants’  March  18, 1997, 
filing  is  essential  for  the  expeditious 
processing  of  the  Phase  II  applications. 

The  Joint  Facilities  Application 
requests  authorization  to  construct  and 
operate  approximately  99.8  miles  of 
jointly-owned  30-inch  pipeline  and 
appurtenant  facilities  to  accommodate 
natwal  gas  volumes  that  would 
otherwise  be  transported  through  the 
same  area  by  separate  pipeline  facilities. 
The  Joint  Facilities  Application 
proposes  joint  facilities  from  Dracut, 
Massachusetts  to  Westbrook,  Maine. 

The  Phase  n  Amendment  addresses 
the  effects  of  the  Joint  Facilities 


’  A  supplemental  filing  which  contained  a 
revised  Maritimes  pro  forma  tariff  for  1996  service 
and  1999  service  was  filed  on  November  1. 1996. 
and  docketed  as  Docket  No.  CP96-809-001.  This 
supplement  reflects  the  requirements  of  Order  No. 
587  (Gas  Industry  Standards  Board),  and  conforms 
the  Phase  n  tariff  to  tariff  changes  required  by  the 
July  31. 1996.  Preliminary  Deterination  for  Phase  1. 
It  was  not  noticed  at  that  time,  but  parties  to  this 
proceeding  may  comment  on  it  in  conjunction  with 
their  comments  on  the  amendment  in  Docket  No. 
CP96-809-002. 

*  See  Notice  of  Application  for  Docket  No.  CP97- 
238-000  issued  on  March  21. 1997. 

3  See  the  March  21. 1997,  OPR  Director’s  letter  to 
the  joint  applicants. 
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Application  on  the  cost  of  facilities  and 
rates,  the  tariff,  and  the  pipeline  route 
set  forth  in  the  Phase  n  Application. 

The  Phase  II  Amendment  adopts  the  35- 
mile  Wells  to  Westbrook,  Maine 
segment  of  the  Joint  Facilities,  including 
two  laterals  (the  Westbrook  Lateral  and 
the  Haverhill  Lateral)  and  two  meter 
stations  as  the  proposed  Phase  n 
Facilities.  The  24-inch  pipeline 
previously  proposed  in  the  Phase  II 
Application  from  Westbrook,  Maine  to 
the  U.S.-Canada  border  for  service 
starting  in  1999  is  unchanged  by  the 
Phase  n  Amendment.  Also  imchanged  is 
Maritimes’  proposal  for  a  1998  Phase  n 
interim  service  which  will  include 
service  to  the  Westbrook  Lateral  and  the 
Cousins  Island  Lateral. 

Maritimes  states  that  its  revised 
estimated  cost  is  about  $387  million. 
Originally,  its  Phase  n  cost  estimate  was 
$404  million.  The  cost  estimate 
revisions  are  based  on  an  allocation  of 
its  share  of  the  Joint  Facilities  costs,  and 
the  revised  estimated  cost  of  its  own 
facilities  from  Westbrook  to  the  U.S.- 
Canada  border.  The  revised  estimate  for 
the  Westbrook  to  Canada  segment  is 
based  on  updated  facilities  cost 
information  (primarily  lower  estimates 
of  labor  expenses),  more  environmental 
information  and  analysis,  and  pipeline 
route  changes.  The  cost  for  the  1998 
facilities  decreased  firom  $63  million  to 
$61.8  million,  while  the  cost  for  the 
1999  facilities  decreased  frnm  $340.9 
million  to  $325.5  million. 

The  rates  proposed  by  Maritimes  have 
been  revised  to  reflect  Maritimes’  new 
cost  estimates.  The  initial  rate  for 
Maritimes’  365-day  firm  transportation 
for  Phase  n  service  frnm  Canada  starting 
in  1999  is  now  $15.0858  per  MMBtu; 
previously  it  was  $15.7551  per  MMBtu.^ 
The  calculation  of  the  revised  rates  and 
charges  is  included  in  Exhibit  P  to  the 
Phase  n  Amendment. 

Maritimes  states  that  minor  tariff 
changes  may  be  needed  to  coordinate 
matters  such  as  measurement  or  quality 
specifications  with  PNGTS.  To  the 
extent  necessary,  such  changes  would 
be  filed  with  the  Commission.  Other 
than  the  changes  to  the  proposed  rates, 
the  proposed  tariff,  including  rate 
sch^ules,  and  general  terms  and 
conditions  remains  unchanged  from  the 
supplemental  tariff  filing  in  Docket  No. 
CP96-809-001. 

Maritimes  requests  that  the 
Commission  issue  a  Preliminary 
Determination  on  Phase  II  by  May  31, 


*  KlaritiiDM  propoaes  that  the  1998  interim  Phase 
□  service  will  be  at  negotiated  rates. 


1997,  and  a  final  certificate  for  Phase  11 
by  December  17, 1997.5 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Amendment,  or  the  supplemental  tariff 
filing  in  Docket  No.  CP96-809-001, 
should,  on  or  before  April  15, 1997,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceedilig. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules.  Take  further 
notice  that  pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission’s 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  Mdthout  further 
notice  before  the  Commission  or  its 
designee  on  this  Amendment  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  Amendment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  on  its  own  motion, 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Maritimes  to  appear  or 
be  represented  at  the  hearing.  Anyone 
who  has  already  filed  a  motion  to 
intervene  in  Docket  No.  CP96-809-000 
need  not  file  a  motion  to  intervene  again 
with  the  Commission. 

Lois  O.  Cashell, 

Secretary. 

[FR  Doc.  97-6072  Filed  3-28-97;  8:45  am) 
BILUNQ  CODE  8717-01-11 


iThe  data  response  filed  by  Maritimes  on  March 
20, 1997,  citing  the  December  17, 1997,  date  is 
taken  to  be  a  further  amendment  of  Maritimes’ 
February  24, 1997,  filing  wherein  August  31, 1997, 
was  cited  as  the  date  that  a  final  certificate  was 
required. 


[Docket  No.  RP9e-290-000] 

Michigan  Gas  Storage  Company; 

Notice  of  Informai  Settlement 
Conference 

March  25, 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  April  3, 1997.  The 
conference  will  bi^in  at  10:00  a.m.  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.,  20426,  in 
a  conference  room  to  be  designated.  The 
purpose  pf  the  conference  is  to  explore 
the  possibility  of  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b)  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Russell  Mamone  at  (202)  208-0744  or 
Anja  Clark  at  (202)  208-2034. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-8010  Filed  3-28-97;  8:45  am] 
nUJNG  CODE  e717-01-«l 


[Docket  No.  CP96-249-004] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Amendment 

March  25, 1997. 

Take  notice  that  on  March  18, 1997, 
Portland  Natural  Gas  Transmission 
System  (PNGTS),  300  Fribeig  Parkway, 
Westborough,  Meissachusetts  01581- 
5039,  filed  in  Docket  No.  CP96-249-004 
an  amendment  pursuant  to  Section  7(c) 
of  the  Natural  Act.  This  amendment 
reflects  the  effect  of  the  Joint  Facilities 
Application  of  Maritimes  &  Northeast 
Pipeline,  L.L.C.  (Maritimes)  and  PNGTS, 
initially  filed  with  the  Commission  on 
February  10, 1997,  and  completed  on 
March  18, 1997  in  Docket  No.  CP97- 
238-000  (Joint  Facilities  Application) ' 
on  PNGTS’s  March  14, 1996, 
Application  for  a  Certificate  of  Public 
Convenience  and  Necessity  in  Docket 
No.  CP96-249-000,  as  amended  in 
Docket  No.  CP96-249-003. 

Prior  to  the  March  18, 1997 
submission  in  the  Joint  Facilities 
Application,  two  public  conferences  at 
the  Commission  were  held  and  four 
letters  from  the  Office  of  Pipeline 
Regulation  (OPR)  were  issued 
requesting  the  information  required  to 


*  See  Notice  of  Application  for  Docket  No.  CP97- 
23S-000  issued  on  March  21. 1997. 
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constitute  a  complete  filing.  However, 
certain  information  which  is  needed  to 
complete  the  processing  of  the  Joint 
Facilities  Application  remains  to  be 
filed.2  Complete  and  accurate  filing  of 
that  information  on  the  schedule  stated 
in  the  joint  applicants’  March  18, 1997, 
filing  is  essential  for  the  expeditious 
processing  of  the  PNGTS  project 
applications. 

The  Joint  Facilities  Application  filed 
by  Maritimes  and  PNGTS  requests 
authorization  to  construct  and  operate 
approximately  99.8  miles  of  jointly- 
owned  30-inch  O.D.  pipeline  and 
appurtenant  facilities  to  accommodate 
natural  gas  volumes  that  would 
otherwise  be  transported  through  the 
same  area  by  separate  pipeline  facilities. 
The  Joint  Facilities  Application 
proposes  joint  facilities  from  Dracut, 
Massachusetts  to  Westbrook,  Maine. 

The  instant  amendment  filed  by 
PNGTS  addresses  the  effects  of  the  Joint 
Facilities  Application  on  the  cost  of 
facilities  and  rates  previously  proposed 
by  PNGTS.  PNGTS  states  that  it  will  file 
amendments  to  its  tariff  to  reflect  the 
Commission’s  directives  with  respect  to 
Gas  Industry  Standards  Board  standards 
two  to  five  months  prior  to  placing  its 
tariff  into  effect. 

Based  on  its  Case  No.  2  proposed  in 
Docket  No.  CP96-249-000,  PNGTS 
states  that  its  revised  cost,  after 
allocating  its  share  of  the  joint  facilities, 
is  approximately  $302.9  million.  The 
rates  proposed  by  PNGTS  have  been 
revis^  to  reflect  PNGTS’s  allocated 
•  estimated  cost  of  the  joint  facilities 
described  in  the  Joint  Facilities 
Application.  PNGTS  states  that  its  rates 
will  be  levelized  for  €m  initial  20-year 
period  and  are  based  on  the  assumption 
that  80  percent  of  the  cost  of  the 
facilities  will  be  recovered  through 
depreciation  during  the  levelization 
period.  PNGTS  states  that  it  will  use  a 
straight  fixed-variable  rate  design  for  its 
firm  service,  and  rates  are  based  on  a 
winter-day  capacity  design  of  178,000 
MMBTu  per  day.  PNGTS  does  not 
propose  to  change  the  service  offerings 
described  in  Do^et  No.  CP96-249-003 
which  included  firm  transportation 
service  (FT),  interruptible  transportation 
service  (IT),  and  the  possibility  of 
negotiated  rates.  PNGTS  states  that 
winter  period  and  off-peak  services  are 
available  under  the  FT  rate  schedule. 

PNGTS  requests  a  supplemental 
preliminary  determination  no  later  than 
May  31, 1997,  and  a  final  certificate  no 
later  than  August  31, 1997,  in  order  to 
meet  an  in-service  date  of  November  1, 
1998. 


*  Sse  the  March  21, 1997,  OPR  Director’s  letter  to 
the  joint  applicants. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Amendment  should,  on  or  before  April 
15, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  rules.  Take  further 
notice  that  pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission’s 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  Amendment  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Conunission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  Amendment  is 
required  by  the  public  convenience  and 
necessity.  If  a  pietition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Conunission,  on  its  own  motion, 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecesscny  for  PNGTS  to  appear  or  be 
represented  at  the  hearing.  Anyone  who 
h^  already  filed  a  motion  to  intervene 
in  Docket  Nos.  CP96-249-000  or  CP96- 
249-003  need  not  file  again  with  the 
Commission. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-8071  Filed  3-28-97;  8:45  am] 
BILLING  CODE  8717-01-41 


[Doctet  No.  ER97-2031-000,  at  al.] 

Cinergy  Services,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  R^ulation  Rlings 

March  24, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cinergy  Services,  Inc. 

[Docket  No.  ER97-2031-0001 
Take  notice  that  on  March  11, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 


tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  March  .1, 1997 
between  Cinergy,  CG&E,  PSI  and  lUC 
Power  Services  (lUC). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  lUC: 

1.  Exhibit  A — ^Power  Sales  by  lUC 

2.  Exhibit  B — ^Power  Sales  by  Cinergy 

Cinergy  and  lUC  have  requested  an 

effective  date  of  one  day  after  thi.s  initial 
filing  of  the  Interchange  Agreement. 

Copies  of  the  filing  were  served  on 
lUC  Power  Services,  the  Kentucky 
Public  Service  Commission,  the 
Michigan  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Ohio  Edison  Company,  Pennsylvania 

Power  Company,  Cleveland  Eletdric 
Illuminating  Company,  and  Toledo 
Edison  Company  * 

[Docket  No.  EC97-5-000] 

Take  notice  that  on  March  21, 1997, 
Ohio  Edison  Company,  Pennsylvania 
Power  Company,  Cleveland  Electric 
Illuminating  Company  and  Toledo 
Edison  Company  (the  Applicants)  filed 
additional  information  in  support  of 
their  November  8, 1996,  merger 
application.  The  supplement  is  a 
competitive  screen  analysis  as  required 
by  the  guidelines  in  the  Commission’s 
merger  policy  statement.  Inquiry 
Concerning  the  Commission’s  Merger 
Policy  Under  the  Federal  Power  Act; 
Policy  Statement,  Order  No.  592,  77 
FERC 1 61,263  (1996).  By  letter  order 
dated  January  15, 1997,  the  Commission 
requested  the  Applicants  to  supply  this 
information. 

Applicants  state  that  they  have  served 
their  filing,  including  an  electronic  copy 
of  the  data  used  to  develop  the 
competitive  screen  analysis,  on  ail 
intervenors. 

Conunent  date:  May  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Resources,  Inc. 

[Docket  No.  ER97-2032M)00l 

Take  notice  that  on  March  10, 1997, 
Western  Resources,  Inc.,  tendered  for 
filing  non-firm  transmission  agreements 
between  Western  Resources  and  Central 
Louisiana  Electric  Company,  Inc.  and 
TransCanada  Power  Corporation. 
Western  Resources  states  that  the 
purpose  of  the  agreements  is  to  permit 
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non-discriminatory  access  to  the 
tranamission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources’ 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreements 
are  proposed  to  become  effective  as 
follows:  Central  Louisiana  Electric 
Company,  Inc.,  February  12, 1997rand 
Trank^anada  Power  Corporation,  March 
3, 1997. 

Copies  of  the  filing  were  served  upon 
Cent^  Louisiana  Electric  Company, 

Inc.,  TransCanada  Power  Corporation 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Sierra  Pacific  Power  Company 
[Dockk  No.  ERg7-2033-000] 

Take  notice  that  on  March  10, 1997, 
Sierra  Pacific  Power  Company  (Sierra), 
tendered  for  filing  Service  Agreements 
(Service  Agreements)  with  the  following 
entities  for  Non  Firm  Point-to-Point 
Transmission  Service  tmder  Sierra’s 
Open  Access  Transmission  Tariff 
(Tariff): 

1.  AIG  Trading  Corporation 

2.  Aquila  Power  Corporation 

3.  TransCanada  Energy  Ltd. 

4.  Northern  California  Power  Agency 
Siena  filed  the  executed  Service 

Agreements  with  the  Commission  in 
compliance  with  Section  14.4  of  the 
Tariff  and  applicable  Commission 
Regulations.  Sierra  also  submitted 
reused  Sheet  No.  148  to  the  Tariff, 
which  is  an  updated  list  of  all  current 
suhecribers.  Sierra  requests  waiver  of 
the  Commission’s  notice  requirements 
to  permit  and  effective  date  for 
Attachment  E,  and  to  allow  the  Service 
Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thLs  notice. 

5.  Pnget  Sound  Energy,  Inc. 

(Docket  No.  ER97-2034-0001 

Take  notice  that  on  March  10, 1997, 
Puget  Sound  Energy,  Inc.  (formerly 
Puget  Sound  Power  &  Light  Company, 
Puget),  tendered  for  filing  an  agreement 
amending  its  wholesale  for  res^e  power 
contract  with  the  Port  of  Seattle 
(Purchaser).  A  copy  of  the  filing  was 
served  on  Purchaser. 

Puget  states  that  the  agreement 
chaises  the  term  of  the  wholesale  for 
resale  power  contract. 


Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  Allegheny  Power) 

(Docket  No.  ER97-2035-000] 

Take  notice  that  on  February  21, 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  21  to  add  two  (2)  new 
Customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  February  20, 

1997,  to  EnerZ  Corporation  and 
Minnesota  Power  &  Light  Company. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  ^1  parties  of 
record. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER9 7-2036-000] 

Take  notice  that  on  February  21, 1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  American  Electric  Power 
Services  Corporation. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Comp€uiy  will  provide  Point-to- 
Point  Transmission  Service  to  American 
Electric  Power  Services  Corporation 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  ER96- 
1426-000  and  allowed  to  become 
effective  by  the  Commission,  and  as 
amended  in  Docket  No.  OA96— 47-000. 
Northern  Indiana  Public  Service 
Company,  75  FERC 1 61,213  (1996). 
Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  January  21, 1997. 


Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Montana  Power  Company 

[Docket  No.  ER97-2037-000] 

Take  notice  that  on  February  26, 1997, 
The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  Non-Firm 
Point-to-Point  Transmission  Service 
Agreements  with  Citizens  Lehman 
Power  Sales  (Citizens  Lehman)  and  Los 
Angeles  Department  of  Water  and  Power 
(LADWP)  under  FERC  Electric  Tariff, 
Original  Volume  No.  5  (Open  Access 
Transmission  Tariff).  The  Citizens 
Lehman  Service  Agreement  is  signed, 
while  the  LADWP  Service  Agreement  is 
filed  unsigned. 

A  copy  of  the  filing  was  served  upon 
Citizens  Lehman  and  LADWP. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Maine  Power  Company 
(Docket  No.  ER9 7-2039-000] 

Take  notice  that  on  March  6, 1997, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  service  agreement 
for  Non-Firm  Point-to-Point 
Transmission  service  entered  into  with 
The  Power  Company  of  America,  L.P. 
Service  will  be  provided  pursuant  to 
CMP’s  Open  Access  Transmission 
Tariff,  designated  rate  schedule  CMP — 
FERC  Electric  Tariff,  Original  Volume 
No.  3,  as  supplemented. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Maine  Power  Company 
[Docket  No.  ER97-2040-000] 

Take  notice  that  on  March  6, 1997, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  service  agreement 
for  Non-Firm  Point-to-Point 
Transmission  service  with  CNG  Power 
Services  Corporation.  Service  will  be 
provided  pursuant  to  CMP’s  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  CMP — FERC  Electric 
Tariff,  Original  Volume  No.  3,  as 
supplemented. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Maine  Electric  Power  Company 
[Docket  No.  ER97-2041-O00] 

Take  notice  that  on  March  6, 1997, 
Maine  Electric  Power  Company 
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(MEPCO),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  service  with  The  Power 
Company  of  America,  L.P.  Service  will 
be  provided  pursuant  to  CMP’s  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  MEPCO — FERC  Electric 
Tariff,  Original  Volume  No.  1,  as 
supplemented. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Maine  Elefrtric  Power  Company 
[Docket  No.  ER97-2042-000] 

Take  notice  that  on  March  6, 1997, 
Maine  Electric  Power  Company 
*  (MEPCO),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  with  Green 
Moimtain  Power  Corporation.  Service 
will  be  provided  pursuant  to  CMP’s 
Open  Access  Transmission  Tariff, 
designated  rate  schedule  CMP — pEkC 
Electric  Tariff,  Original  Volume  No.  1, 
as  supplemented. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northeast  Utilities  Service  Company 
[Docket  No.  ER97-2044-0001 

Take  notice  that  on  January  14, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  New  England  Power 
Company  (NEP)  under  the  NU  System 
Companies’  System  Power  Sales/ 
Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  NEP.  . 

NUSCO  requests  that  the  Service 
Agreement  brcome  effective  February  1, 
1997. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  AMVEST  Power,  Inc. 

[Docket  No.  ER97-2045-000] 

Take  notice  that  on  February  26, 1997, 
AMVEST  Power,  Inc.,  tendered  for 
filing,  pursuant  to  Rule  207  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  an 
application  for  waivers  and  blanket 
approvals  under  various  Regulations  of 
the  Commission,  and  an  order  accepting 
its  Rate  Schedule  No.  1,  to  be  effective 
April  28, 1997,  or  the  date  that  the 
Commission  issues  an  order  in  this 
proceeding,  whichever  is  earlier. 
AMVEST  Power,  Inc.,  intends  to  engage 
in  electric  energy  and  capacity 
transactions  as  a  marketer. 

Comment  date:  April  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date. 'Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-8069  Filed  3-28-97;  8:45 
BIUJNO  CODE  C717-01-P 


[Docket  No.  CP97-202-00Cq 

USG  Pipeline  Company;  Notice  of 
intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  USG 
Pipeline  Project  and  Request  for 
Comments  on  Environmental  Issues 

March  25, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities,  about  14.5  miles  of  10-inch- 
diameter  pipeline  and  appurtenances, 
proposed  in  the  USG  pipeline  Project.^ 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

Summary  of  the  Propoaed  Project 

USG  Pipeline  Company  (USGPC) 
wants  to  construct  facilities  in  order  to 
transport  up  to  7,000  Dekatherms  per 
day  to  United  States  Gypsum  Company 
(USGC)  near  Bridgeport,  Alabama, 
where  USGC  is  planning  to  construct  a 
nonjurisdiction^  wallboard 
manufacturing  plant.  USGPC’s  facilities 
would  be  constructed  in  Tennessee  and 
Alabama  and  would  consist  of: 

•  About  14.5  miles  of  10-inch- 
diameter  pipeline  commencing  at 
intercoimecting  facilities  with  East 


*  USG  Pipeline  Company’s  application  was  filed 
with  the  Commission  under  Section  7  of  the  Natural 
Gas  Act  and  Part  157  of  the  Commission’s 
regulations. 


Tennessee  Natural  Gas  Company  in 
Marion  County,  Tennessee,  and  ending 
in  Jackson  County,  Alabama; 

•  A  block  valve  assembly  in  Marion 
Cotmty,  Tennessee,  near  milepost  (MP) 
6.85;  and 

•  Launching  and  receiving  facilities 
in  Marion  County,  Tennessee,  at  MP  0.0, 
and  Jackson  County,  Alabama,  at  MP 
14.5,  respectively; 

USGPC  has  also  identified  a 
alternative  pipeline  route. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^  If  you 
are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project, 
or  procedural  information,  please  write 
to  the  Secretary  of  the  Commission. 

Land  Requirements  for  Constmctiim 

Construction  of  the  proposed  facilities 
for  the  preferred  route  would  require 
about  148.0  acres  of  mostly  agricultural 
land.  Following  construction,  about  87.9 
acres  of  existing  right-of-way  (ROW) 
would  continue  to  be  maintained  as 
permanent  ROW.  If  the  alternative 
pipeline  route  is  chosen,  construction 
activities  would  take  place  almost 
entirely  on  existing  railroad  ROW. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEP  A)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
nail  this  “scoping”.  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
enviromnental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  op>eration  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and  wetlands. 


*The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Conunission’s  Public  tefeience 
and  Files  Maintenance  Branch,  888  First  Street. 
N.E..  Washington.  D.C  20426.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  «vere  sent  to  all 
those  receiving  this  notice  in  the  mail. 
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•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Land  use. 

•  Cultural  resources. 

•  Air  quality  and  noise. 

•  Haz^ous  waste. 

•  Public  safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission’s  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
conunents  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Enviroiunental 
laeoes 

We  have  already  identified  several 
issuM  that  we  thi^  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  fKilities  and  the 
enviromnental  information  provided  by 
USGPC.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Six  federally  listed  endangered  or 
threatened  species  may  occur  in  the 
proposed  project  area. 

•  Eight  wetlands  and  seven  perennial 
streams  would  be  affected. 

•  There  are  75  residences  located 
within  50  feet  of  the  construction  ROW 
of  the  alternative  route. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concoms  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  ffie  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  mvironmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
property  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St,  NE.,  Room 
lA,  Washington.  DC  20426; 

•  Reference  Docket  No.  CP97-202- 
000;  and 


•  Mail  yoiir  comments  so  that  they 
will  be  received  in  Washington,  E)C  on 
or  before  April  24, 1997. 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  officii  party  to  the 
proceeding  or  become  an  “intervenor”. 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rulea214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  ming  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  ^s  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  later 
intervention. 

You  do  not  need  intervenor  status  to 
have  your  comments  considered. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-8007  Filed  3-28-97;  8:45  am] 
BIUJNQ  CODE  SriT-OI-M 

Notice  of  Application  Tendered  for 
Rling  With  the  Commission 

March  25. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Original 
Minor  License. 

b.  Project  No.:  1986«-005. 

c.  Date  filed:  February  28, 1997. 

d.  Applicant:  Douglas  W.  Pegar. 

e.  Name  of  Project:  Rock  Creek 
Historic  Hydro-electric  Power  Plant. 

/.  Location:  On  Rock  Creek,  a  tributary 
of  the  Powder  River,  near  Haines  in 
Baker  County,  Oregon;  on  lands  within 
the  Wallowa- Whitman  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Douglas  W. 
Pegar,  540  E.  1st  Street,  Gladstone,  OR 
97027,  (503)  657-1076. 


j.  FERC  Contact:  Gordon  Warren  at 
(202)  219-2836. 

j.  Comment  Date:  60  days  from  the 
filing  date  in  paragraph  c. 

k.  Brief  Description  of  Project:  The 
existing  project  consists  of:  (1)  a 
concrete  diversion  structure  on  Rock 
Creek;  (2)  a  8,500  foot-long  wooden 
timber  fliune;  (3)  a  forebay  pond;  (4)  a 
2,700  foot-long  steel  penstock;  (5)  a 
wooden  powerhouse;  (6)  two  turbine 
generator  units,  each  with  a  capacity  of 
400  KW;  and  (7)  other  appurtenances. 

l.  With  this  notice,  we  are  initiating 
consultation  with  the  OREGON  STATE 
HISTORIC  PRESERVATION  OFFICER 
(SHPO),  as  required  by  §  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR,  at  800.4. 

m.  Under  Section  4.32(b)(7)  of  the 
Commission’s  regulations  (18  CFR),  if 
any  resoiuce  agency,  Indian  Tribe,  or 
person  believes  that  the  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-8009  Filed  3-28-97;  8:45  am) 
BIUING  CODE  6717-41-41 


Office  of  Hearings  and  Appeals 

Notice  of  Cases  RIed;  Week  of 
February  24  Through  February  28, 

1997 

During  the  Week  of  February  24 
through  February  28, 1997,  the  appeals, 
applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  widi  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occvirs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington.  DC  20585-0107. 

Dated:  March  21. 1997. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
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Submission  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals,  Department  of  Energy 

[Week  of  February  24  through  February  28, 1997] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Feb.  25,  1997  . 

Chemical  Weapons  Working  Group,  Inc., 
Boulder,  Colorado. 

VFA-0272 

Appeal  of  an  information  request  denial.  If  granted:  The  De¬ 
cember  13,  1996  Freedom  of  Information  Request  Dertial 
issued  by  the  DOE  Federal  Energy  Technology  Center 
would  be  rescinded,  and  Chemical  Weapons  Working 
Group,  IrK.  would  receive  access  to  certain  DOE  informa¬ 
tion. 

Request  for  hearing  under  10  CFR  part  710.  If  granted:  An 
iridividual  employed  by  a  contractor  of  the  Department  of 
Energy  would  receive  a  hearing  urKfer  10  CFR  part  710. 

Feb.  26,  1997  . 

Personnel  Security  Hearing . . 

VSCM)137 

Feb.  28,  1997  . 

Personnel  Security  Hearir^ . 

VSO-0138 

Request  for  hearing  under  10  CFR  part  710.  If  granted:  An 
iridividual  employed  by  a  contractor  of  the  Department  of 
Energy  would  receive  a  hearing  urxler  10  CFR  part  710. 

[FR  Doc.  97-8050  Filed  3-28-97;  8:45  am] 
BILLING  CODE  646(M>1-I> 


Notice  of  Cases  Filed;  Week  of  March 
3  through  March  7, 1997 

During  the  Week  of  March  3  through 
March  7, 1997,  the  appeals. 


List  of  Cases  Received  by  The  Office  of  Hearings  and  Appeals 

[Week  of  March  3  through  March  7, 1997] 


Date 

Name  artd  location  of  applicant 

Case  No. 

Type  of  submisston 

Mar.  3,  1997  . 

Burlin  McKinney,  Oliver  Springs,  TN . 

VFA-<J273 

Appeal  of  an  information  request  denial.  If  granted:  The  Feb¬ 
ruary  20,  1997,  Freedom  of  Information  Request  Denial  is¬ 
sued  by  the  Office  of  Inspector  Gerteral  would  be  re¬ 
scinded,  and  Burlin  McKinney  would  receive  access  to  cer¬ 
tain  DOE  information. 

Do . 

Hampton  Gas  Co.,  IrK.,  Hampton,  SC _ 

VEE-0041 

• 

Exception  to  the  reporting  requirements.  If  granted:  Hampton 
Gas  Co.,  Inc  would  not  be  required  to  fHe  Form  EIA-782B, 
ResellersTRetailer's  Monthly  Petroleum  Product  Sales  Re¬ 
port 

Mar.  4,  1997  . 

Personnel  Security  Hearing . 

VSCM)139 

Request  for  hearing  under  10  CFR  part  710.  If  granted:  An 
irxlividuai  employed  by  the  Departrnent  of  Ertergy  would  re¬ 
ceive  a  hearing  urxjer  10  CFR  Part  710. 

Do  . 

Personnel  Security  Review _ _ 

VSA-0106 

Request  for  review  of  opinion  under  10  CFR  part  710.  If 
granted:  The  Opinion  of  the  Office  of  Hearings  and  Ap¬ 
peals,  Case  No.  VSO-0106,  would  be  reviewed  at  the  re¬ 
quest  of  an  individual  employed  by  the  Department  of  En¬ 
ergy. 

Mar.  5,  1997  . 

Alex  German,  Brooklyn,  NY  . 

VFA-0275 

Appeal  of  an  information  request  denial.  |f  granted:  The  Free¬ 
dom  of  Information  Request  Denial  issued  by  Envirorv 
mental  Measurements  Laboratory  would  be  resdrxled,  arxl 
Alex  German  would  receive  access  to  certain  DOE  infor¬ 
mation. 

Do . . 

Edris  Oil  Service,  Inc.,  York,  PA  . . 

VEE-0042 

Exception  to  the  reporting  requirements.  If  granted:  Edris  Oil 
Service,  Irtc  would  not  be  required  to  file  Form  EIA-782B 
Resellers’/Retailer's  Monthly  Petroleum  Product  Sales  Re¬ 
port 

Do . 

Personnel  Security  Hearing . 

VSO-0140 

Request  for  hearing  urxfer  10  CFR  part  710.  If  granted:  An 
individual  employed  by  a  contractor  of  the  Department  of 
Energy  would  receive  a  hearing  urxJer  10  CFR  Part  710. 

Do . 

Richard  J.  Levemier,  Germantown,  MD  .. 

VFA-0274 

Appeal  of  an  information  request  denial.  If  granted:  The  Feb¬ 
ruary  27,  1997,  Freedom  of  Information  Request  Denial  i»- 
sued  by  the  Office  of  Inspector  General  would  be  re¬ 
scinded,  arto  Richard  J.  Levemier  would  receive  access  to 
certain  DOE  information. 

Mar.  7,  1997  . 

Daniel  J.  Bruno,  Upper  Marlboro,  MD  _ _ 

VFA-0141 

Appeal  of  an  information  request  denial.  If  granted:  The  Feb¬ 
ruary  28,  1997,  Freedom  of  Information  Request  Denial  is¬ 
sued  by  the  Office  of  the  Executive  Secretariat  would  be 
rescinded,  and  Daniel  J.  Brurx)  would  receive  access  to 
certain  DOE  information. 

applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  he  aggrieved  hy 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 


receipt  of  actual  notice,  whichever 
occurs  first  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C  20585-0107. 

Dated:  March  21, 1997. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


15176 


Federal  Register  /  Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Notices 


List  of  Cases  Received  by  The  Office  of  Hearings  and  Appeals— Continued  I 

'  (Week  of  March  3  through  March  7. 1997] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Do . 

Glen  Milner,  Seattle,  WA — . 

VFA-0278 

Appeal  of  an  information  request  denial.  If  granted:  The  Feb¬ 
ruary  12,  1997,  Freedom  of  Information  Request  Denial  is¬ 
sued  by  Albuquerque  Operations  Office  .would  be  re¬ 
scinded,  and  Gten  Milner  would  receive  access- to  certain 
DOE  information. 

Do _ _ 

Personnel  Security  Hearing . 

VSO-0141 

Request  for  hearing  under  10  CFR  part  710.  If  granted;  An 
individual  employed  by  a  contractor  of  the  Department  of 
Energy  would  receive  a  hearing  under  10  CFR  Part  710. 

Do  . . 

Personnel  Security  Hearing . 

VSC)-0142 

Request  for  hearing  under  10  CFR  part  710.  If  granted:  An 
individual  employed  by  a  contractor  of  the  Department 
would  receive  a  hearing  under  10  CFR  Part  710. 

Do . 

Terry  J.  Fox,  Lacey,  WA . 

VFA-0276 

Appeal  of  an  information  request  denial.  If  granted:  The  Janu¬ 
ary  21,  1997,  Freedom  of  Information  Request  Denial  is- 
suisd  by  the  Bonneville  Power  Administration  would  be  re¬ 
scinded,  arKf  Terry  J.  Fox  would  receive  access  to  certain 
DOE  information. 

FR  Doc.  97-8051  Filed  3-28-97;  8:45  am] 

BLUNQ  CODE 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6804-8] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Public  Water 
Systems  Sup^ision  Program. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice.  , 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Public 
Water  Systems  Supervision  Program, 
EPA  No.  0270.36;  OMB  No.2040-0090, 
which  expires  on  3/31/97.  Before 
submitting  the  ICR  to  OMB  for  review^ 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
existing  information  collection  as 
describe  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  30, 1997. 

ADDRESSES:  Office  of  Ground  Water  and 
Drinking  Watm.  People  interested  in 
getting  information  or  making 
comments  about  these  ICRs  ^ould 
direct  inquiries  or  comments  to  the 
Office  of  Groimd  Water  and  Drinking 
Water,  Mail  Code  4601, 401  M  Street, 
SW,  Washington,  D.C.  20460. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Office  of  Ground  Water  and  Drinking 
Water’s  Public  Water  Systems 
Supervision  Program  I^ormation 


Collection  Request  Service  Line:  202- 
260-2050  or  through  E-mail 
Donaher.Clare@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  Public  Water 
Systems,  primacy  agents  including 
regulators  in  the  States,  Puerto  Rico,  the 
U.S.  Trust  Territories:  Indian  Tribes  and 
Alaska  Native  Villages,  and  in  some 
instances,  U.  S.  EPA  Regional 
Administrators  and  staff. 

Title:  Information  Collection  Request 
for  Public  Water  Systems  Supervision 
Program,  expires  March  31, 1997. 

^stract:  This  ICR  contains  record 
keeping  and  reporting  requirements  that 
are  mandatory  for  compliance  with  40 
CFR  Parts  141  an9  142.  Sections  1401 
and  1412  of  the  Safe  Drinking  Water  Act 
(SDWA),  as  amended,  require  EPA  to 
establish  National  Primary  Drinking 
Water  Regulations  (NPDWRs)  that 
ensure  the  safety  of  drinking  water. 
These  regulations  guarantee  that 
exposure  to  contaminants — microbial, 
organic  and  inorganic  chemicals,  and 
radionuclides  in  finished  drinking  water 
is  below  the  level  established  by  human 
health  risk  assessments.  The  Act  further 
requires  EPA  to  ensure  compliance  with 
and  enforce  these  regulations.  Section 
1445  of  SDWA  stipulates  that  every 
supplier  of  water  shall  conduct 
monitoring,  maintain  records,  and 
provide  such  information  as  is  needed 
for  the  Agency  to  carry  out  its 
compliance  and  enforcement 
responsibilities  with  respect  to  SDWA. 
Implementation  of  these  requirements  is 
principally  a  responsibility  of  the  States, 
particularly  the  49  States  that  have 
assumed  primary  enforcement 
responsibility  (primacy)  for  public  water 
systems  imder  SDWA  Section  1413.  As 
part  of  the  Public  Water  Systems 


Supervision  Program,  the  Office  of 
Groimd  Water  and  Drinking  Water’s 
Federal  Reporting  Data  System  (FRDS) 
and  the  newly-instituted  Safe  Drinking 
Water  Information  System  (SDWIS) 
collect  data  fi-om  the  States  on  public 
water  systems  regulated  by  EPA.  Data 
include  the  public  water  system 
inventory,  violations,  and  Federal  and 
State  enforcement  actions.  Without 
comprehensive,  up-to-date  information 
on  drinking  water  contamination,  the 
Agency  would  not  be  able  to  ensure  “a 
supply  of  drinking  water  which 
dependably  complies  with  such 
maximum  contaminant  levels”  (SDWA, 
Section  1401  (1)  (d)). 

An  Agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information  if 
it  does  not  display  a  ciurently  valid 
OMB  control  niunber.  The  OMB  control 
numbers  for  EPA’s  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  solicits  comments  to:  (i) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  Agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and,  (iv)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
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Burden  Statement:  In  the  ICR  for 
1994-1996,  the  total  burden  associated 
with  this  ICR  was  estimated  to  be 
approximately  11  million  hours  per  year 
and  the  total  cost  was  estimated  to  be 
$365  million  per  year.  We  expect  that 
the  burden  for  the  continuing  ICR  for 
1997-1999  will  be  in  the  same  range  as 
the  three  previous  years.  EPA  intends  to 
examine  how  SDIA^S  could  assist  in 
reducing  the  burden  on  the  States  for 
reporting  requirements  and  will  be 
working  with  selected  State  officials  as 
we  work  on  this  renewal.  Any 
recommendations  from  the  drinking 
water  community  and  the  general  public 
on  this  issue  will  be  given  consideration 
by  the  Agency. 

Dated:  March  25, 1997. 

C]nitliia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 

[FR  Doc.  97-8090  Filed  3-28-97;  8:45  ami 
BiLUNQ  CODE  «5a0-6O-P 


[FRL-580S-1] 

Transfer  Of  Confidential  Business 
Information  To  Contractors 

AGENCY:  Environmental  Protection 
Agency. 

ACTKM:  Notice  of  transfer  of  data  and 
request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  will  transfer  Confidential 
Business  Information  (CBI)  to  its 
contractor.  Science  Applications 
International  Corporation  (SAIC),  its 
subsidiary  CSC,  and  its  subcontractors: 
Marasco  Newton  Group,  Ltd.  (MNG), 
and  Computer  Sciences  Corporation 
(CSC).  These  data  pertain  to  the 
quantities  of  hazardous  waste  generated 
or  received,  the  disposition  of  those 
wastes,  and  where  applicable,  waste 
minimization  efforts  imdertaken  and 
reduction  achieved.  These  data  have 
been  or  will  be  submitted  to  EPA 
pursuant  to  the  Biennial  Reporting 
requirements  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA),  as  amended.  Some  of  the 
information  may  have  a  claim  of 
business  confidentiality.  SAIC,  its 
subsidiary  CSC,  and  its  subcontractors 
are  assisting  EPA  in  establishing 
national  data  bases  on  hazardous  waste 
generation  and  management. 

DATE:  Transfer  of  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  April  10, 1997. 

AOORE^EE:  Comments  should  be  sent  to 
Regina  Meigbie,  Document  Control 
Officer,  Office  of  Solid  Waste  (5305W), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 


20460.  Comments  should  be  identified 
as  “Transfer  of  Confidential  Data.” 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Magbie,  Dociunent  Control 
Officer,  Office  of  Solid  Waste  (5305W), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460, 703-308-7909. 

SUPPLEMENTARY  INFORMATION: 

1.  Transfer  of  Confidential  Business 
Information 

The  U.S.  Environmental  Protection 
Agency  is  using  biennial  report  data  to 
establish  a  national  data  base  on 
hazardous  waste  generation, 
management,  and  minimization.  These 
data  will  be  used  to  characterize  the 
demographics  of  and  trends  in 
hazardous  waste  generation, 
management  and  minimization.  Under 
EPA  Contract  No.  68-W1-0055,  SAIC, 
Inc.,  its  subsidiary  CSC,  and  its 
subcontractors  will  assist  the 
Information  Management  Branch, 
Communications,  Information,  and 
Resources  Management  Divisidn,  Office 
of  Solid  Waste,  in  establishing  the 
national  data  base  and  preparing  the 
national  report  based  on  those  analyses. 
Some  of  the  information  being 
transferred  may  be  claimed  as 
Confidential  Business  Information  (CBI). 

In  accordance  with  40  CFR  2.305(h), 
EPA  has  determined  that  SAIC,  Inc.,  its 
subsidiary  CSC,  and  its  subcontractors 
require  access  to  CBI  submitted  to  EPA 
imder  the  authority  of  RCRA  to  perform 
work  satisfactory  under  the  above  noted 
contract. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  CBI  on  the  1989, 1991, 
1993, 1995  and  1997  Hazardous  Waste 
Report  Forms  (EPA  Form  8700-13  A/B), 
or  State  developed  biennial  report 
forms,  that  EPA  may  transfer  to  these 
firms,  on  a  need-to-lcnow  basis,  CBI 
collected  under  the  authority  of  RCRA. 
Upon  completing  their  review  of 
materials  submitted,  SAIC  will  return 
all  material  to  EPA. 

SAIC,  Inc.,  its  subsidiary  CSC,  and  its 
subcontractors  have  been  authorized  to 
have  access  to  RCRA  CBI  imder  the  EPA 
“Contractor  Requirements  for  the 
Control  and  Security  of  RCRA 
Confidential  Business  Information 
Security  Manual.”  EPA  will  approve  the 
security  plans  of  the  contractors  to 
ensure  that  their  fecilities  comply  with 
security  procedures  outlined  in  ffie 
security  manual  prior  to  RCRA  CBI 
being  transmitted  to  the  contractors. 
Contractor  personnel  will  be  required  to 
sign  non-disclosure  agreements  and  will 
be  briefed  on  appropriate  secnirity 
procediires  before  they  are  permitted 
access  to  confidential  information. 


Dated:  March  18, 1997. 

Matthew  Hale, 

Acting  Director.  Office  of  Solid  Waste. 

[FR  Doc.  97-8085  Filed  3-28-97;  8:45  am] 
BHUNG  COOE  aSSO-SO-P 


[FRL-5804-61 

Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  conference. 

SUMMARY:  The  Office  of  Science  and 
Technology  and  the  Water  Environment 
Federation  will  co-sponsor  the  “20th 
Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment”  to 
discuss  all  aspects  of  environmental 
measurement.  The  conference  is  open  to 
the  public. 

DATES:  The  conference  will  be  held  on 
May  7-8, 1997.  On  May  7, 1997,  the 
conference  will  begin  at  8:30  am  and 
last  imtil  5:30  pm.  On  May  8, 1997,  the 
conference  will  begin  at  9  am  and 
adjourn  at  5  pm. 

ADDRESSES:  The  conference  will  be  held 
at  the  Omni  Waterside  Hotel,  77 
Waterside  Drive,  Norfolk,  Virginia 
23510. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  questions  regarding  the  conference 
program,  contact  Marion  Thompson  by 
phone  at  (202)  260-7117  or  facsimile  at 
(202)  260-7185.  For  information  on 
registration,  hotel,  and  transportation, 
contact  the  Water  Environment 
Federation  at  (800)  666-0206. 

SUPPLEMENTARY  INFORMATION:  EPA’s 
20th  Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment  is 
designed  to  bring  together 
representatives  of  r^^ated  industries, 
commercial  environmental  laboratories, 
state  and  Federal  regulators,  and 
environmental  consultants  and 
contractors  to  discuss  all  aspects  of 
environmental  measnrement  Mrith  a 
particular  focus  on  analytical  methods 
and  related  issues.  , 

Hotel  reservations  must  be  made  on  or 
before  Friday.  April  4, 1997.  Hotel 
reservations  can  be  made  by  contacting 
the  Omni  Waterside  Hotel  at  (804)  622- 
6664.  Ask  for  Reservations,  and  identify 
the  group  as  the  Environmental 
Protection  Agency.  Reservation  requests 
received  after  this  date  will  be  accepted 
on  a  space  available  and  a  rate-available 
basis. 

The  draft  program  for  the  conference 
follows: 
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Weflnesday,  May  7 

8:30  am  William  Telliard,  USEPA, 
Welcome 

8:45  am  TBD,  Keynote  Address 
Program  Policy 

9:15  am  James  Hanlon,  USEPA, 
Harmonization  of  Methods  Across 
EPA’s  Water  Programs 
9:45  am  William  Telliard,  USEPA, 
Updates  on  Proposal  and/or 
Promulgation  of  Streamlining  and  on 
Methods  for  Oil  and  Grease,  Trace 
Metals,  Dioxins/Furans,  Cyanides, 
and  Other  Substances  of  Regulatory 
Concern 
10:15  am  Break 

Ciyptosporidium 

10:30  am  Frank  Schaefer,  USEPA, 
Methods  for  Determination  of 
Parasites  at  Levels  Necessary  to 
Protect  Public  Health 
11:00  am  Ephraim  King,  USEPA, 
Implementation  of  the  Information 
Collection  Rule  (ICR) 

11:30  am  Limch 
1:00  pm  Jennifer  Clancy,  CEC, 
Performance  Characteristics  of  an 
Improved  Method  for  Determination 
of  Cryptosporidium  in  Water  Using 
Vortex-flow  and  Capsule  Filtration 
Combined  with  Immuno-magnetic 
Separation 

1:30  pm  Ricardo  DeLeon,  Metropolitan 
Water  District  of  Southern  California, 
Novel  Techniques  for  Detection  of 
Cryptosporidium 

Drinking  Water 

2:00  pm  Mark  Keating,  North  Carolina 
Cooperative  Extension  Service,  Public 
Participation  in  Drinking  Water 
Protection:  Results  from  an  EPA 
Environmental  Justice  Initiative  in 
Northampton  and  Bertie  Coimties, 
Noith  Carolina 

2:30  pm  Dick  Reding,  USEPA,  Recent 
Technological  Advances  in  Drinking 
Water  Methods 
3:00  pm  Break 
3:15  pm  TBD 

Organics 

3:45  pm  M.  Coreen  Hamilton,  Brian 
Fowler,  and  Dale  Hoover,  Axys 
Corporation,  Implementation  of 
Method  1668  for  Determination  of 
Toxic  PCBs  in  Fish  Tissue 
4:15  pm  Al  Uhler  and  G.S.  Durrell, 
Battelle  Ocean  Sciences,  and  Mary 
Sue  Brancato,  Parametrix,  Inc., 
Determination  of  Butyltin  Compounds 
in  Seawater  at  the  1  Part-per-trillion 
Level 

4:45  pm  Tamra  Schumacher,  Lancaster 
Laboratories,  Fast  Pre-screening  of 
Environmental  Sample  Using  Solid- 
phase  Micro-extraction  (SPME) 


Thursday,  May  8 

Trace  Metals  and  Metals  Speciation 

9:00  am  John  Donat,  Old  Dominion 
University,  Determination  of  Free 
Copper  Cu2+  and  Copper-organic 
Complexes  in  Marine  and  Otiber 
Natiual  Waters 

9:30  am  Nicholas  Bloom,  Frontier  ^ 
Geosciences,  Speciation  and  Analysis 
of  Mercury  in  Natural  Waters 
10:00  am  Break 
10:15  am  Gregory  Cutter,  Old 
Dominion  University,  Bioavailability 
and  Toxicity  of  Selenium:  The  Need 
for  Chemic^  Speciation  Data 
10:45  am  Ken  Robillard,  Eastman 
Kodak,  Determination  of  Silver 
Species  at  Sub-part-per-billion  Levels 
in  Natural  Waters  and  Effluents 

Conventionals 

11:15  am  Mike  Straka,  A  Comparison 
of  Streamlined  Proposal  of  WAD 
Cyanide  Method  1677  (1996-1997) 
and  Nationwide  Approval  of  TKN 
ATPs  (1989-1995) 

11:45  am  Lunch 

Endocrine  Disruptois 

1:30  pm  TBD,  Tufts  University  School 
of  Medicine,  Methods  for 
Determination  of  Endocrine 
Disrupters 

Detection  and  Quantitation 

2:00  pm  Robert  A-  Gibbons,  University 
of  Illinois  at  Chicago:  Raymond  F. 
Maddalone,  TRW,  Inc.;  David  E. 
Coleman,  Alcoa  Research;  James  K. 
Rice,  James  K.  Rice  Consulting;  Babu 
R.  Nott,  Electric  Power  Research 
Institute;  Larry  LaFleur,  National 
Council  of  the  Paper  Industry  for  Air 
and  Stream  Improvement,  Industry 
Perspective  on  Detection  and 
Quimtitation  Limits 
2:30  pm  Henry  D.  Kahn,  USEPA  and 
Kathleen  Stralka,  SAIC,  Alternate 
Estimates  of  Detection  and 
Quantification 
3:00  pm  Break 

3:15  pm  Roger  Stewart,  Virginia  DEQ, 
Ani^ytical  Variability  Versus 
Concentration 

Quality  Control 

4:00  pm  Nicholas  Bloom,  Frontier 
Geosciences,  EPA-CLP  Quality 
Assurance  Protocols:  The  Wrong  Path 
to  High  Quality  Data 
4:15  pm  Marcia  Kuehl,  M.A.  Kuehl 
Company,  The  Corruption  of  DQOs: 
Boilerplate,  Statistics,  and  Retdity 
Dated:  March  20, 1997. 

Tudor  T.  Davies, 

Director,  Office  of  Science  and  Technology. 
(FR  Doc.  97-8092  Filed  3-28-97;  8:45  am] 
nujNQ  CODE  aaeo-ao-p 


[FRL-5805-4] 

Microbial  and  Disinfectants/ 

Disinfection  Byproducts  Advisory 
Committee;  Notice  of  Open  Meeting 

Under  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 

2,  notice  is  hereby  given  that  a  meeting 
of  the  Microbial  and  Disinfectants/ 
Disinfection  Byproducts  Advisory 
Committee  will  be  held  on  April  16, 
1997,  from  9:00  a.m.  until  5:30  p.m.  and 
on  April  17, 1997,  firom  9:00  a.m.  until 
4:00  p.m.  at  the  Sheraton  City  Center 
Hotel,  1143  New  Hampshire  Ave. 
Northwest.,  Washington,  DC  20037.  The 
Committee  was  established  earlier  this 
year  (on  February  21, 1997,  at  62  FR 
8012)  to  assist  the  Environmental 
Protection  Agency  (EPA)  in  the 
development  of  regulations,  guidance 
and  policies  to  address  microorganisms 
and  disinfectants/ disinfection 
b^roducts  in  drinking  water. 

T’he  purpose  of  the  meeting  is  to 
discuss  issues  related  to  the 
development  of  an  Interim  Enhanced 
Surface  Water  Treatment  Rule  (lESWTR) 
and  a  Stage  1  Disinfectants/Disinfection 
Byproducts  (D/DBP)  rule.  The  agenda 
for  the  meeting  will  include 
presentation  and  discussion  of 
information  and  data  related  to 
microbial  and  disinfection  byproducts 
issues  developed  by  the  Committee’s 
technical  working  group.  The  agenda 
will  also  include  discussion  and 
evaluation  of  options  to  be  considered 
for  inclusion  in  EPA’s  Notice  of  Data 
Availability  for  the  lESWTR  and  Stage 
1  D/DBP  rule,  with  particular  focus  on 
turbidity;  predisinfection  and  a 
microbial  backstop;  and  Maximum 
Contaminant  Levels  and  enhanced 
coagulation,  as  needed.  In  addition,  the 
Committee  may  begin  consideration  of 
other  issues,  including  but  not  limited 
to  what  to  do  about  recycling  of  filter 
backwash  (including  filter-to-waste  and 
other  options);  a  physical  removal  credit 
for  Cryptosporidium  for  conventional 
treatment;  and  sanitary  surveys. 

The  meeting  will  be  open  to  the 
public.  Members  of  the  public  may 
attend  the  meeting,  make  oral 
statements  at  the  meeting  to  the  extent 
'lime  permits  and/or  file  written 
statements  with  the  Committee  for  its 
consideration. 

Members  of  the  public  who  would 
like  more  information  or  who  would 
like  to  present  an  oral  statement  or 
submit  a  written  statement  are  requested 
to  contact  the  Committee’s  Designated 
Federal  Officer,  Steve  Potts,  at  the  Office 
of  Ground  Water  and  Drinking  Water, 
U.S.  EPA,  Mail  Code  4607, 401  M  Street, 
SW.,  Washington,  DC  20460.  Mr.  Potts 
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may  also  be  reached  by  telephone  at 
(202)  260-5015  or  contacted  by  e-mail  at 
Potts.Steve@EPAMAIL.EPA.GOV. 

Dated;  March  26, 1997. 

William  R.  Diamond, 

Acting  Director,  Office  of  Ground  Water  and 
Drilling  Water. 

(FR  Doc.  97-6106  Filed  3-28-97;  8:45  am] 
BILUNQ  CODE  66a0-60-P 


[FRL-6804-7] 

Notice  of  Public  Meetings — Updated 
Schedule;  National  Guidance  on 
Source  Water  Protection 

On  March  12, 1997  (Volume  62, 
number  48),  the  Environmental 
Protection  Agency  (EPA)  published  a 
schedule  for  Regional  source  water 
protection  stakeholder  meetings  being 
held  arotmd  the  cotmtry.  The  purpose  of 
these  public  meetings  is  to  discuss 
EPA’s  draft  sotuce  water  assessment  and 
protection  guidance  and  to  encourage 
stakeholder  involvement  in  the 
development  of  strong  State  somce 
water  assessment  and  protection 
programs.  This  notice  provides  an 
update  to  that  published  schedule.  The 
changes  are  as  follows:  (1)  There  is  not 
a  meeting  in  Raleigh,  NC  on  May  6, 

1997,  rather  the  meeting  in  Raleigh  is 
May  28  and  29, 1997;  (2)  There  is  a 
meeting  in  Columbus,  OH  on  April  14, 
1997;  (3)  The  meeting  in  Las  Vegas,  NV 
has  been  rescheduled  for  May  16, 1997; 
(4)  A  new  meeting  has  been  scheduled 
in  Hrmtington,  WV  on  May  15, 1997;  (5) 
The  meeting  in  Fond  Du  I^c,  WI  is  on 
May  13, 1997;  (6)  The  meeting  in  Alaska 
is  in  Fairbanks  on  April  21, 1997;  and 
(7)  The  meeting  in  Boise,  ID  is  on  May 
2,  1997. 

The  Final  Meeting  Schedule  is  as 
follows: 


EPA  region 

Location 

Date 

1 . 

Worcester,  MA 

May  28,  1997. 

Corxxird,  NH  .. 

May  29.  1997. 

2 . 

Suttem,  NY  .... 

April  29,  1997. 

3  and  4 . 

Raleigh,  NC  ... 

May  28  &  29, 
1997. 

3 . 

Pittsburgh,  PA 

May  21  &  22, 
1997. 

4 . 

Atlanta,  GA  .... 

May  6  &  7, 

1997. 

3,  4  and  5 

Huntington, 

WV. 

May  15, 1997. 

5 . 

Lansing,  Ml  .... 

April  1.  1997. 

Springfield,  IL 

April  11,  1997. 

Columbus,  OH 

April  14,  1997. 

St.  Cloud,  MN 

April  22.  1997. 

Indianapolis, 

IN. 

April  28,  1997. 

Fond  Du  Lac, 
WI. 

May  13,  1997. 

fi 

Dalkut,  TX 

April  2  &  3, 
1997. 

EPA  region 

Location 

Date 

7 . 

Lenexa,  KS _ 

May  14, 1997. 

8 . 

Denver,  CO  ... 

April  22  &  23. 
1997. 

9 . 

Las  Vegas, 

NV. 

May  16. 1997. 

Los  Angeles, 
CA 

May  21, 1997. 

10 . 

Salem,  OR  _ _ 

April  30, 1997. 

Fairbanks,  AK 

April  21,  1997. 

Boise,  ID  . . 

May  2.  1997. 

Lacey.  WA . 

May  6, 1997. 

Please  call  the  Safe  Drinking  Water 
Hotline  1-800-426-4791  (9  a.m.-5:30 
p.m.  Monday-Friday)  for  detailed 
information  on  meeting  times  and 
locations,  to  pre-register  (space  will  be 
limited)  and  for  any  additional  schedule 
changes. 

For  more  information  about  EPA’s 
Source  Water  Protection  efforts  and  the 
Regional  Stakeholder  meetings  please 
visit  the  Office  of  Ground  Water  and 
Drinking  Water  home  page  at  http:// 
www.epa.gov/OGWDW/swp.html.  If 
you  are  interested  in  receiving  a  copy  of 
the  draft  guidance  and/or  attending  one 
of  the  meetings,  please  call  the  EPA 
Drinking  Water  Hotline  at  1-800—426- 
4791  (9  a.m.-5:00  p.m.  Monday-Friday) 
or  send  an  e-mail  message  to  hotline- 
sdwa@epamail.epa.gov. 

Written  comments  on  the  guidance 
are  requested  to  be  sent  by  June  13, 

1997,  to  EPA’s  Office  of  Gnnmd  Water 
and  Drinking  Water,  Implementation 
and  Assistance  Division,  Prevention  and 
Support  Branch,  401  M  St  SW.,  Mail 
Code  4606,  Washington,  E)C  20460. 

Dated:  March  24,  .1997. 

Robot  W.  Baries, 

Chief,  Program  Support  Branch,  Office  of 
Ground  Water  and  Drinking  Water. 

(FR  Doc.  97-8091  Filed  3-28-97;  8:45  am] 
BILLING  CODE  6860-60-P 


[OPP-80431;  FRL-5590^ 

Eden  BioScience  Corp;  Application  to 
Register  a  Pesticide  Product 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACHON:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  the 
pesticide  product  GG-1000,  containing 
technical  grade  active  ingredients  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(4)  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 

DATES:  Written  conunents  must  be 
submitted  by  April  30, 1997. 


ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  [OPP-30431]  and  the 
(File  Symbol  69834-41)  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Conunents  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  in  5.1  file  format 
or  ASCn  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  munber  [OPP- 
30431).  No  “Confidential  Business 
Information’’  (CBI)  shoiild  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submission 
can  be  found  below  in  this  document 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  “Confidential 
Business  Information’’  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  conuneilt  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
wiffiout  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Diana  Home,  Regulatory  Action 
Leader,  Biopesticides  and  Pollution 
Prevention  Division  (7501 W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  CS51B6, 
Westfield  Building  North  Tower,  2800 
Crystal  Drive,  Arlington,  VA  22202, 
(703-308-8367);  e-mail: 
horae.diana@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
received  an  application  fiom  Eden 
BioScience  Corporation,  5795  NE 
Minder  Road,  Povdsbo,  WA  98370,  to 
register  the  pesticide  product  GG-IOOO, 
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a  biological  fungicide  (EPA  File  Symbol 
69834-R)  for  formulation  use  only, 
containing  the  technical  grade  active 
ingredients  Trichoderma  hamatum. 
Bacillus  megaterium,  Rhodotorula 
gluUnis,  and  Penicillium  oxalicum 
active  ingredients  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(cK4)  of 
FIFRA.  Notice  of  receipt  of  this 
application  does  not  imply  a  decision 
by  the  Agency  on  the  application. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  annoimced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  Mrithout  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
30431]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Midway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
“ADDRESSES”  at  the  beginning  of  this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division  at  the 
address  provided  from  8:30  a.m.  to  4 


p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805),  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 
Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 

Dated:  March  4, 1997. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  97-8082  Filed  3-28-97;  8:45  am] 
BILLING  CODE  SSaO-SO-F 


[OPPTS-59283B;  FRL-^95-4] 

Certain  Chemical  Approval  of 
Modifications  to  Test  Marketing 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice. 

SUMMARY:  This  notice  announces  EPA’s 
approval  of  modifications  of  the  test 
marketing  period  for  a  test  marketing 
exemption  (TME)  under  section  5(h)(1) 
of  the  Toxic  Substances  Control  Act 
(TSCA)  and  40  CFR  720.38.  EPA 
designated  the  original  test  marketing 
application  as  TME-90-11.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  March  20, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darlene  Jones,  New  Chemicals  Branch, 
Chemic^  Control  Division  (7405), 

Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E— 447, 401  M  St.  SW., 
Washington,  D.C.  20460,  (202  260- 
2279).  e-mail: 

jone8.darlene.@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufocture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing 'exemption  upon  receipt  of 
new  information  which  casts  significant 


doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
imreasonable  risk  of  injury. 

EPA  hereby  approves  the 
modifications  of  the  test  marketing 
period,  production  volume,  and  number 
of  customers  for  TME-90-11.  EPA  has 
determined  that  test  marketing  of  the 
new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  applications  and  modification 
requests,  and  for  the  modified  time 
periods  specified  below,  will  not 
present  any  unreasonable  risk  of  injiuy 
to  health  or  the  environment. 
Production  volume,  use,  and  the 
number  of  customers  must  not  exceed 
that  specified  in  the  application.  All 
other  conditions  and  restrictions 
described  in  the  original  Notice  of 
Approval  of  Test  Marketing  Application 
must  be  met. 


I 


TME-90-11 

Notice  of  Approval  of  Original 
Application:  July  13, 1990  (55  FR 
22827). 

Production  Volume:  15,000  kilograms 
per  year. 

Number  of  Customers:  Confidential 
Modified  Test  Marketing  Period:  36 
months. 

Commencing  On:  First  day  df 
manufacture. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  %vill  not  present 
any  miretisonable  risk  of  injiuy  to  health 
or  the  environment. 

List  of  Subjects 

Environmental  protection.  Test 
marketing  exemptions. 

Dated:  March  20, 1997. 

Flora  Chow, 

Acting  Chief,  New  Chemicals  Branch,  Office 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  97-8083  Filed  3-28-97;  8:45  am] 
BILUNG  CODE  aseO-SO-F 


[OPPTS-69301C;  FRL-6595-6] 

Certain  Chemical  Approval  of 
Modifications  to  Test  Marketing 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA’s 
approval  of  modifications  of  the  test 
marketing  period  for  a  test  marketing 
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exemption  (TME)  under  section  5(h)(1) 
of  the  Toxic  Substances  Control  Act 
(TSCA)  and  40  CFR  720.38.  EPA 
designated  the  original  test  marketing 
application  as  TME-91-25.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  March  20, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darlene  Jones,  New  Chemicals  Branch, 
Chemical  Control  Division  (7405), 

Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-447, 401  M  St.  SW., 
Washington,  D.C.  20460,  (202  260- 
2279).  e-mail: 

jones.d€ulene.@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  ixiformation  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

EPA  hereby  approves  the 
modifications  of  the  test  marketing 
period,  production  volume,  and  number 
of  customers  for  TME-91-25.  EPA  has 
determined  that  test  marketing  of  the 
new  chemical  substance  described 
below,  imder  the  conditions  set  out  in 
the  TME  applications  and  modification 
requests,  and  for  the  modified  time 
periods  specified  below,  will  not 
present  any  unreasonable  risk  of  injury 
to  health  or  the  environment. 

Production  voliune,  use,  and  the 
number  of  customers  must  not  exceed 
that  specified  in  the  application.  All 
other  conditions  and  restrictions 
described  in  the  original  Notice  of 
Approval  of  Test  Marketing  Application 
must  be  met. 

TME-41-2S 

Notice  of  Approval  of  Original 
Application:  October  3, 1991  (56  FR 
50121). 

Production  Volume:  25,000  kilograms 
per  year. 

Number  of  Customers:  Confidential. 

Modified  Test  Marketing  Period: 
Confidential. 

Commencing  On:  First  day  of 
manufacture. 


The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

List  of  Subjects 

Environmental  protection.  Test 
marketing  exemptions. 

Dated:  March  20, 1997. 

Flora  Chow, 

Acting  Chief,  New  Chemicals  Branch,  Office 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  97-8084  Filed  3-28-97;  8:45  am) 
BILUNG  CODE  aSOO-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PubHc  Information  Collections 
Approved  by  Office  of  Management 
and  Budget  ^ 

March  24. 1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
ii^ormation  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  imless  it  displays  a 
currently  valid  control  number.  For. 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communicatioiis  Commission. 

OMB  Control  No.:  3060-0056. 

Expiration  Date:  03/31/2000. 

Title:  Registration  of  Telephone  and 
Data  Terminal  Equipment. 

Form  No.:  FCC  Form  730. 

Estimated  Annual  Burden:  2400 
respondents;  24  hours  per  response 
(avg.);  57,600  total  aimual  bu^en  hours. 

Estimated  Aimual  Reporting  and 
Recordkeeping  Cost  Burden:  $2700. 

Description:  Telephone  and  data 
equipment  located  on  customer 
premises  must  be  registered  with  the 
Commission.  Part  68  of  FCC’s  rules  and 
regidations  establishes  nationwide 
technical  standards  for  telephone  and 
data  equipment  designed  for  connection 
to  the  network.  Part  68  also  sets  for  the 
terms  and  conditions  for  connection  and 
for  the  registration  of  customer  provided 
terminal  equipment.  See  Part  68, 


Subparts  A-F.  The  piirpose  of  Part  68  is 
to  protect  the  network  from  certain 
types  of  harm  and  interference  to  other 
subscribers.  FCC  Form  730  is  used  to 
obtain  registration  of  telephone 
equipment  pursuant  to  Part  68  of  the 
Commission’s  Rules.  In  addition  to 
filing  the  form,  applicants  are  required 
to  submit  exhibits  and  other 
informationai  showings  as  specified  by 
Part  68.  For  example.  Part  68,  Subpart 
C  contains  the  procedures  for  registering 
equipment  and  lists  many  of  the 
ei^ibits  and  showings  that  must  be  filed 
with  the  application  form.  The  exhibits 
and  showings  are  described  in  Section 
68.200(a)  through  (k).  These 
requirements  are  also  specified  in  the 
application  form  and  the  application 
guide.  Information  submitted  is  used  by 
the  Common  Carrier  Bureau  staff  and 
FCC  Laboratory  for  evaluation  of 
equipment  to  determine  whether  such 
equipment  meets  the  criteria  set  forth  in 
Part  68  of  the  Commission’s  Rules.  This 
is  necessary  in  order  to  prevent 
improperly  designed  equipment  from 
causing  harm  to  the  nation’s  telephone 
network.  FCC  Form  730  has  been 
revised.  The  March  1997  edition  of  FCC 
Form  730  form  may  be  obtained  either 
by  calling  the  Forms  Distribution  Center 
at  1-800-418-3676  to  order  the  form;  by 
picking  up  a  copy  of  the  form  frnm  the 
Forms  Self  Serve  Center  in  Room  L-17 
at  1919  M  Street,  Washington,  DC 
20554;  or.  by  using  the  Commission’s 
Fax  on  Demand  system.  Copies  may  be 
ordered  via  fax  24  hours  a  day  by  ruling 
202—418-0177  from  the  handset  of  any 
fax  machine.  The  document  retrieval 
number  is  000730.  Follow  the  system 
voice  prompts  and  enter  the  document 
retrieval  number  when  requested. 

OMB  Control  No.:  3060-0410. 

Expiration  Date:  3/31/2000. 

Title:  Forecast  of  Investment  Usage 
Report  and  Actual  Usage  of  Investment 
Report. 

Form  No.:  FCC  Reports  495 A  and 
495B. 

Estimated  Annual  Burden:  300 
respondents;  40  hours  per  response 
(aw.);  12,000  total  aimual  bunlen  hovirs. 

Estimated  Aimual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Description:  Section  220  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  220,  allows  the 
Commission,  at  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records,  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act. 
including  the  accounts,  records  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  of  the  receipts  and 
expenditures  of  moneys.  Section  219(b) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  219(b),  authorizes 
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the  Commission  by  general  or  special 
orders  to  require  any  carrier  subject  to 
this  Act  to  file  monthly  reports 
concerning  any  matters  with  respect  to 
which  the  Commission  is  authorized  or 
required  by  law  to  act  The  Forecast  of 
Investment  Usage  Report  and  Actual 
Usage  of  Investment  Report  implement 
the  FCC’s  Joint  Cost  Order,  CC  Docket 
No.  86-111,  2  FCC  Red  1298  (1987), 
which  requires  that  certain  telephone 
plant  investments-used  for  both 
regulated  and  nonregulated  pmposes  be 
allocated  on  the  basis  of  forecasted 
regulated  and  nonregulated  use.  The 
detection  and  correction  of  forecasting 
errors  requires  reporting  of  both 
forecasted  and  actual  investment  usage  i 
data.  The  Forecast  of  Investment  Usage 
Report  is  used  by  carriers  to  submit  the  > 
forecasts  of  investments  used.  The 
Actual  Usage  of  Investment  Report  is 
used  to  submit  the  actual  investments 
used.  These  reports  are  part  of  the 
Automated  Reporting  Management 
Information  System  (ARMIS).  The 
information  contained  in  these  two 
reports  provides  the  necessary  detail  to 
enable  ^s  Commission  to  fulfill  its 
regulatory  responsibilities  to  ensure  that 
the  regulated  operations  of  the  carriers 
do  not  subsidize  the  nonregulated 
operations  of  those  same  carriers.  These 
reports  have  been  updated  to  include 
the  OMB  control  number  mid  expiration 
date.  Copies  of  the  reports  may  be 
obtained  by  contacting  Barbara  Van 
Hagen  at  202-418-0849. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
the  Records  Management  Branch, 
Washington,  D.C.  20554. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-8111  Filed  3-28-97;  8:45  am) 
BILUNQ  CODE  6712-01-F 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:16  a.m.  on  Tuesday,  March  25, 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  clos^  session  to  consider  certain 
supervisory  and  personnel  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 


Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Mr. 
Kenneth  Ryder,  acting  in  place  and 
stead  of  Director  Nicolas  P.  Retsinas 
(Director,  Office  of  Thrift  Supervision), 
Ms.  Julie  Williams,  acting  in  the  place 
and  stead  of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  and 
Chairman  Ricki  Heifer,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days’ 
notice  to  .the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be.  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)  of  the  “Government  in  the 
Simsffine  Act”  (5  U.S.C.  552b  (c)(4), 
(c)(6).  (c)(8).  and  (c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  N.W.,  Washington,  D.C. 

Dated:  March  26. 1997. 

Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best,  ■' 

Assistant  Executive  Secretary. 

(FR  Doc.  97-8165  Filed  3-27-97;  10:27  am) 
BILUNQ  CODE  S714-«1-M 


Sunshine  Act  Meeting;  Notice  of 
Changes  in  Subject  Matter  of  Agency 
Meeting 

^  Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  “Government  in 
the  Sunshine  Act”  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  10:01  a.m.  on  Tuesday, 
March  25, 1997,  the  Corporation’s  Board 
of  Directors  determined,  on  motion  of 
Vice  Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Mr.  Kenneth  Ryder,  acting 
in  the  place  and  stead  of  Director 
Nicolas  P.  Retsinas  (Director,  Office  of 
Thrift  Supervision),  concurred  in  by 
Director  Joseph  H.  Neely  (Appointive), 
Ms.  Julie  Williams,  acting  in  the  place 
and  stead  of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  and 
Chairman  Ricki  Heifer,  that  Corporation 
business  required  the  withdrawal  from 
the  agenda  for  consideration  at  the 
meeting,  on  less  than  seven  days’  notice 
to  the  public,  of  a  memorandum  and 
resolution  regarding  a  proposed  rule  on 
deposit  insurance  simplification;  and 
that  no  notice  earlier  than  March  20, 
1997,  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable. 

The  Board  also  determined,  by  the 
same  majority  vote,  that  Corporation 
business  required  the  withdrawal  finm 
the  agenda  for  consideration  at  the 


meeting,  on  less  than  seven  days’  notice 
to  the.public,  of  a  memorandum  and 
resolution  regarding  a  statement  of 
policy  on  interagency  coordination  of 
bank  holding  company  inspections  and 
subsidiary  bank  examinations;  and  that 
no  earlier  notice  of  this  change  in  the 
subject  matter  of  the  meeting  was 
practicable. 

Dated;  March  26, 1997. 

Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 

[FR  Doc.  97-8237  Filed  3-27-97;  3d)8  pm) 
BILLING  CODE  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1154-DR] 

Idaho;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Idaho, 
(FEMA-1154-DR),  dated  January  4. 

1997,  and  related  determinations. 
EFFECTIVE  DATE:  March  20, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Idaho, 
is.  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  Pr^ident  in  his 
declaration  of  January  4, 1997: 

Camas  County  for  Hazard  Mitigation  and 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

(FR  Doc.  97-8099  Filed  3-28-97;  8:45  am] 
BILUNQ  CODE  SnS-OZ-P 


[FEMA-1163-OR] 

Kentucky:  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
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Commonwealth  of  Kentucky,  (FEMA— 
1163-DR),  dated  March  4, 1997,  and 
related  determinations. 

EFFECTIVE  DATE:  March  21, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  t202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Conunonwealth  of  Kentucky,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
jcatastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  4, 1997: 

.The  coimties  of  Ballard,  Carlisle,  Estill, 
Fulton,  Grayson,  Hart,  Hickman,  Marshall, 
Monroe,  Simpson,  Todd,  and  Warren  for 
Individual  Assistance,  Hazard  Mitigation  and 
Categories  A  and  B  imder  the  Public 
Assistance  program. 

The  counties  of  Breathitt,  Clark, 

Edmonson.  Knott,  Lee,  Leslie.  Logan, 
Magoffin,  Muhlenberg,  Perry.  Taylor,  and 
Trigg  for  Hazard  Mitigation  and  Categories  A 
and  B  under  the  Public  Assistance  program. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Dennis  H.  Kwiatkowsld, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  97-8097  Filed  3-28-97;  8:45  am) 
BHJJNG  CODE  C718-«2-l> 


[FEMA-1 160-DR] 

Oregon;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oregon,  (FEMA-1160-DR),  dated 
January  23, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  March  20. 1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
.  Management  Agency,  Washin^on,  DC 
20472,  (202)  646-3260. 

SUPPLEMeiTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oregon,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  23, 1997: 

Umatilla  County  for  Public  Assistance  and 
Hazard  Mitigation. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Lacy  E.  Sniter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  97-8098  Filed  3-28-97;  8:45  am] 
BIIXMQ  CODE  ens-oz-p 


Open  Meeting,  Board  of  Visitors  for  the 
National  Rre  Academy 

AGENCY:  Federal  Emergency 
Man^ement  Agency  (FEMA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Ckimmittee  Act,  5  U.S.C.  App.  2,  FEMA 
aimounces  the- following  committee, 
meeting: 

NAME:  Board  of  Visitors  for  the  National 
Fire  Academy. 

DATES  OF  MEETING:  May  29-31, 1997. 
PLACE:  Building  J,  Room  130,  National 
Emergency  Training  Center, 

Emmitsburg,  Maryland. 

TIME:  May  29. 1997,  8:30  a.m.-5  p.m.; 
May  30, 1997,  8:30  a.m.-9  p.m.;  May  31. 
1997, 8:30  a.m.-;5  p.m. 

PROPOSED  AGENDA:  May  29-31, 1997 
Review  National  Fire  Academy  Program 
Activities. 

SUPPLEMBfTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  with 
seating  available  on  a  first-come,  first- 
served  basis.  Members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue,  Emmitsburg,  MD  21727, 
(301)  447-1117,  on  or  before  May  2, 
1997. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the 
Administrator,  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  Emmitsburg,  MD 
21727.  Ckipies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated:  March  17, 1997. 

Carrye  B.  Brown, 

U.S.  Fire  Administrator. 

IFR  Doc.  97-8100  Filed  3-28-97;  8:45  am] 
BILLING  CODE  6718-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreementjs)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 


Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capital  Street,  NW.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 

Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202/010776-103. 

Title:  Asia  North  America  Eastboimd 
Rate  Agreement 
Parties: 

American  President  Lines,  Ltd. 
Hapag-Lloyd  Container  Linie  GmbH 
Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 
Mitsui  O.S  JC.  Lines,  Ltd. 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Line 
Orient  Overseas  Ckintainer  Line,  Inc. 
P&O  Nedlloyd  Limited 
P&O  Nedlloyd  B.V. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  Agreement 
modifies  Article  8.6  to  provide  that  two 
Agreement  members  that  recently 
affiliated  through  common  ownership 
will  have  one  vote  on  agreement  matters 
.and  be  considered  as  one  member  for 
purposes  of  voting  majority  and  quorum 
requirements.  Article  14.1(a)  of  the 
Agreement  is  also  modified  to  permit 
the  crediting  of  cargo  moving  in  the 
Japan/USA  trade  toward  quantity 
commitments  in  an  ANERA  service 
contract.  This  authority  applies  only  to 
certain  limited  commodities.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.r  224-010974-014. 
Title:  Port  of  Oakland  and 
International  Transportation  Service, 

Inc. 

Parties: 

Port  of  Oakland 

International  Transportation  Service, 
Inc. 

Synopsis:  The  proposed  Agreement 
extends  the  term  of  the  Agreement  to 
December  31, 1997. 

Agreement  No.:  224-200982-001. 
Title:  Jacksonville  Port  Authority/ 
Green  Clove  Maritime,  Inc.  Terminal 
Agreement 
Parties: 

Jacksonville  Port  Authority  (“Port”) 
Green  Cove  Maritime,  Inc.  (“Green 
Cove”) 

Synopsis:  The  proposed  agreement 
modification  increases  rates  the  Port 
charges  Green  Cove  for  facilities  and 
services,  incorporates  potable  water 
charges,  and  makes  other  administrative 
and  organizational  changes  to  the 
agreement. 
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Dated;  March  25, 1997. 

By  order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  97-8043  Filed  3-28-97;  8:45  am] 
BRiJNQ  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Agency  information  coliection 
activities:  Proposed  coiiection; 
comment  request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
ACTION:  Notice 
BACKGROUM): 

On  Jvine  15, 1984,  the  Ofhce  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  The  Federal  Reserve  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  uj^ess  it 
displays  a  currently  valid  OMB  control 
number.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  OMB  83-1  and  supporting 
statement  and  the  approved  collection 
of  information  instrument  will  be 
placed  into  OMB’s  public  docket  files. 
The  following  information  collections, 
which  are  being  handled  vmder  this 
delegated  authority,  have  received 
initi^  Board  approval  and  are  hereby 
published  for  comment  At  the  end  of 
the  comment  period,  the  proposed 
information  collection,  along  with  an 
analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
folloMTing: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve’s 
functions;  including  whether  the 
information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve’s  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  d.  ways  to  minimize 
the  burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES;  Comments  must  be  submitted  on 
or  before  May  30, 1997.  ^ 

ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  William  W.  Wiles, 

Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets,  N.W.,  Washington,  DC  20551,  or 
delivered  to  the  Board’s  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
fiem  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  ffie  Board’s 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board;  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  docniments  that 
will  be  placed  into  OMB’s  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  McLaughlin,  Chief,  Financial 
Reports  Section  (202-452-3829), 

Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  £)C  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 

Washington,  DC  20551. 

Proposal  to  approve'imder  OMB 
delegated  authority  the  extension  for 
three  years,  with  revision,  the  following 
report: 

1.  Report  title:  Report  of  Repurchase 
Agreements  (RPs)  on  U.S.  Government 
and  Federal  Agency  Securities  with 
Specified  Holders 
Agency  form  number.  FR  2415 
OMB  control  number.  7100-0074 
Frequency,  weekly,  quarterly,  or 
annually 


Reporters:  U.S.-chartered  commercial 
banks,  U.S.  branches  and  agencies  of 
foreign  banks,  and  thrift  institutions 
Annual  reporting  hours:  4,037 
Estimated  average  hours  per  response: 

0.5 

Number  of  respondents:  120  weekly, 

208  quarterly,  and  1,002  annually 
Small  businesses  are  not  afiectea. 

General  description  of  report.  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a)(2))  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract.  Since  1980,  the  Federal 
Reserve  has  collected  two  reports 
providing  detailed  data  on 
nonreservable  borrowings  (primarily 
federal  funds  and  repurchase  agreement 
(RP)  transactions)  finm  large 
commercial  banks  for  construction  of 
the  RP  components  of  the  monetary 
aggregates  and  for  other  analytical 
purposes.  Over  time,  three  offier  sample 
reports  have  been  added  to  this 
reporting  fiamework  to  provide  RP  data 
from  other  depository  institutions  for 
the  construction  of  the  monetary 
aggregates.  The  Federal  Reserve 
proposes  a  complete  overhaul  of  this 
reporting  fiamework,  resulting  in  a 
simplifi^  reporting  system  and 
significant  reductions  in  item  coverage. 
The  revised  fiamework  would  be 
implemented  as  of  the  end  of  June  1997. 

Under  the  proposed  revised  reporting 
system,  the  Federal  Reserve  would 
collect  a  single  report  containing  a 
single  item:  RPs  in  denominations  of 
$100,000  or  more,  in  immediately- 
available  funds,  on  U.S.  government  and 
federal  agency  securities,  transacted 
with  specified  holders.  Respondents 
would  submit  the  report  weekly, 
quarterly,  or  annually  based  on  their  RP 
activity.  The  Federal  Reserve  estimates 
that  revised  reporting  system  will 
reduce  annual  respondent  burden  by 
16,890  hours  and  aimual  respondent 
costs  by  approximately  $338  thousand. 

The  revised  report  will  replace  the 
following  system  of  existing  reports:  the 
Report  of  Selected  Borrowings,  the  Daily 
Telephone  Report  of  Selected 
Borrowings,  the  Weekly  Report  of 
Repurchase  Agreements  (FR  2415,  FR 
2415a.  FR  241 5t,  respectively;  OMB  No. 
7100-0074);  and  the  Quarterly  and 
Annual  Reports  of  Repurchase 
Agreements  (RPs)  on  U.S.  Government 
and  Federal  Agency  Securities  with 
Specified  Holders  (FR  2090a  and  FR 
2090a:  OMB  No.  7100-0205). 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  25, 1997. 

William  W.  WUes, 

Secretary  of  the  Board. 

(FR  Doc.  978056  Filed  3-28-97;  8:45AM1 
BUHng  Cod*  a210-01-F 
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Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  comp>anies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  l^low. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C,  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  npnbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  24, 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713:  ' 

1.  Seacoast  Banking  Corporation  of 
Florida,  Stuart,  Florida;  to  merge  with 
Port  St.  Lucie  National  Bank  Holding 
Corporation,  Port  St.  Lucie,  Florida,  and 
thereby  indirectly  acquire  Port  St.  Lucie 
National  Bank,  Port  St  Lucie.  Florida. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Spirit  Mortgage  Company,  Port  St. 

Lucie,  Florida,  and  thereby  engage  in 
making,  acquiring,  or  servicing  loims  or 
other  extensions  of  credit,  pursuant  to  § 
225.25(b)(l)(iii)  of  the  Boat’s 
Regulation  Y.  The  proposed  activity  will 
be  conducted  throughout  the  State  of 
Florida. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Adams  Bancshares,  Inc.,  Employee 
Stock  Ownership  Plan,  Adams, 
Minnesota;  to  b^ome  a  bank  holding 
company  by  acquiring  30.02  percent  of 


the  voting  shares  of  Adams  Bancshares, 
Inc.,  Adams,  Minnesota,  and  thereby 
indirectly  acquire  Farmers  State  Bank  of 
Adams,  Adams,  Miimesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  25, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-8001  Filed  3-28-97;  8:45  am] 
BILLING  CODE  e21(M>1-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonb€uiking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  14, 1997. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106-2204: 

1.  Vermont  Financial  Services  Corp., 
Brattleboro,  Vermont;  to  merge  with 
Eastern  Bancorp,  Inc.,  Dover,  New 
Hampshire,  and  thereby  engage  in 
operating  a  savings  association, 

Vermont  Federal  Bank,  FSB,  Williston, 
Vermont,  pursuant  to  §  225.25(b)(19)  of 
the  Board’s  Regulation  Y.  In  connection 
with  this  application,  Vermont 
Financial  Slices  Corp.,  will  be  the 
survivor  as  a  result  of  this  merger. 


Board  of  Governors  of  the  Federal  Reserve 
System,  March  25, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-8002  Filed  3-28-97;  8:45  am] 
BILUNG  CODE  e21(M>1-F 

Government  in  the  Sunshine  Act 
Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  62  FR  14431,  March  26. 
1997. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  11:00  a.m.,  Monday,  March 
31, 1997. 

CHANGES  IN  THE  MEETING:  One  of  the 
items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such 
closed  item(s)  was  added:  Federal 
Reserve  System  compensation  policy 
matters.  (This  item  was  originally 
announced  for  a  closed  meeting  on 
March  26, 1997.) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  March  26, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-8156  Filed  3-26-97;  4:30  pm] 
BMJJNQ  CODE  S210-01-P 

FEDERAL  TRADE  COMMISSION 

Delegation  of  Authority  To  Disclose 
Certain  Materials  to  Ottier  Government 
Agencies 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Delegation  of  Authority. 

Notice  is  hereby  given,  pursuant  to 
Reorganization  Plan  No.  4  of  1961,  26 
FR  6191,  that  the  Commission  has 
delegated  to  the  Directors  of  the  Bureaus 
of  Competition  and  Consumer 
Protection  the  authority  to  disclose,  to 
federal,  state,  local  and  foreign 
govemihent  agencies:  (1)  materials  firom 
submitters  who  consent  to  disclosure; 
and  (2)  complaints  received  frnm 
consiuners  who  did  not  request 
confidentiality  when  disclosure  of  such 
complaints  is  needed  to  obtain 
information  in  a  Commission 
investigation  nr  is  made  in  connection 
with  the  enforcement  of  a  statute,  rule 
or  order  by  the  receiving  agency.  If  the 
Commission  would  not  (without  the 
submitter’s  consent)  freely  disclose  a 
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consumer  complaint  because  it 
contained  personal  information,  but 
would  act  to  protect  the  information 
from  disclosure  in  litigation  or 
otherwise,  then  the  Bureau  Director 
must  obtain  assurances  that  the 
receiving  agency  will  act  to  protect  the 
information  as  well. 

The  Bureau  Directors’  authority  under 
this  delegation  may  be  redelegat^. 

Prior  to  disclosing  consiuner  complaints 
to  foreign  governments  under  the 
foregoing  delegation,  the  Biueau 
Director  shall,  unless  the  disclosure  is 
needed  to  obtain  information  in  a 
pending  Commission  investigation, 
transmit  a  proposed  letter  providing  for 
such  disclosure  to  the  Secretary  and  the 
Secretary  shall  notify  the  Commission  of 
the  proposed  disclosure.  If  no 
Commissioner  objects  to  the  proposed 
disclosure  within  three  days  following 
the  Commission’s  receipt  of  such 
notification,  the  Secretary  shall  inform 
the  Bureau  Director  that  he  or  she  may 
proceed  with  the  disclosure. 

Effective  Date:  March  14, 1997. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Seaetary. 

(FR  Doc.  97-8063  Filed  3-28-97;  8:45  am] 
aajJNQ  CODE  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Antitorrortsm  and  Effective  Death 
Penalty  Act  of  1996;  Delegation  of 
Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Director,  Centers  for 
Disease  Control  and  Prevention,  with 
authority  to  redelegate,  all  the 
authorities  vested  in  the  Secretary  of 
Health  and  Human  Services  imder 
Section  511 — ^Enhanced  Penalties  and 
Biological  Agents  (42  U.S.C.  262),  of  the 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  (Public  Law  104- 
132),  as  amended  hereafter.  This 
delegation  excludes  the  authority  to 
promulgate  regulations  and  to  submit 
reports  to  the  Congress. 

This  delegation  became  effective  upon 
date  of  signature.  In  addition.  I  have 
affirmed  and  ratified  any  actions  taken 
by  the  Director,  Centers  for  Disease 
Control  and  Prevention  or  his 
subordinates  which,  in  effect,  involved 
the  exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of  the 
delegation. 


Dated:  March  18, 1997. 

Donna  E.  Shalala, 

Secretary. 

[FR  Doc.  97-7988  Filed  3-28-97;  8:45  am) 
BNJJNQ  CODE  4iaO-18-M 


Food  and  Drug  Administration 
Docket  No.  97N-01 17 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  fancies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  collection  of  information  on  a 
medicated  feed  mill  license  application 
form  (form  FDA  3448).  FDA  is  also 
annoimcing  that  this  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  processing  and 
that  OMB  has  approv^  the  information 
collection  throii^  June  30, 1997,  under 
OMB  control  numlrar  0910-0337. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  May  30, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket . 
number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B~19,  Rockville, 
MD  20857,  301-827-1472. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  firom  the 
C5ffice  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
“Collection  of  information’’  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agenty  requests 
or  requirements  that  members  of  the 


public  submit  reports,  keep  records,  or 
provide  information  to  a  t^d  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA’s 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Medicated  Feed  Mill  License 
Application,  Form  FDA  3448  (OMB 
Control  Number  0910-0337) 

The  Animal  Drug  Availability  Act  (the 
ADAA)  of  1996  (Pub.  L.  104-250), 
which  amended  section  512(a)  and  (m) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360b(a)  and  (m)), 
mandates  that  FDA  replace  the  system 
for  the  approval  of  specific  medicated 
feeds  with  a  general  licensing  system. 
The  ADAA  r^uced  the  paperwork 
necessary  to  gain  approval  to 
manufacture  medicated  feeds.  Before 
passage  of  the  ADAA,  medicated  feed 
manufacturers  were  required  to  obtain 
approved  Medicated  Feed  Applications 
(MFA’s)  in  order  to  manufacture  certain 
types  of  medicated  feeds.  A  separate 
approved  MFA  was  required  for  each 
and  every  applicable  medicated  feed. 

Now,  imder  section  512(a)  and  (m)  of 
the  act  as  amended  by  the  ADAA,  each 
feed  manufacturing  facility  need  submit 
only  one  feed  mill  license  application  to 
FDA  for  the  manufacture  of  medicated 
feeds.  In  order  to  be  licensed  in 
accordance  with  the  criteria  of  section 
512(m)(l),  a  feed  manufacturer  must, 
among  other  things,  provide  a  full 
statement  of  the  business  name,  address, 
and  registration  number  of  the  feed 
manufacturing  facility  and  the  name  ■ 
and  signature  of  the  responsible 
individual  for  that  facility.  To 
implement  these  requirements.  FDA’s 
medicated  feed  mill  license  application 


Federal  Register  /  VoL  62,  No.  61  /  Monday,  March  31,  1997  /  Notices 


15187 


form  will  request  the  following 
information  of  each  applicant:  (1) 
Manufacturing  site  leg^  business  name; 
(2)  Address;  (3)  Phone  niunber;  (4)  FAX 
number;  (5)  Type  of  application;  (6) 
FDA  registration  number,  and  (7)  Date 
and  signature. 

The  information  on  the  form  will  be 
used  to  issue  medicated  feed  mill 
licenses.  The  information  requested  on 


the  form  is  specifically  mandated  by  the 
ADAA,  except  for  the  telephone  and  fax 
numbers.  These  numbers  are  needed  so 
that  FDA  can  contact  the  firm  quickly 
when  necessary.  The  additional  burden 
of  supplying  this  information  is 
minimal.  The  likely  respondents  are 
feed  manufacturing  facilities. 

FDA  intends  as  soon  as  possible  to 
issue  a  proposed  rule  that  incorporates 


the  statutory  feed  mill  licensing 
provisions.  FDA  does  not  anticipate  that 
the  proposed  collection  of  information 
set  forth  in  the  proposed  rule  will  differ 
from  the  proposed  collection  of 
information  set  forth  above. 

FDA  estimates  the^burden  of  this 
collection  of  information  as  follows: 


Estimated  Annual  Reporting  Burden:  First  Year 


Federal  Food,  Drug,  and  Cosmetic  Act 

No.  of 

Respondents 

Annual 

Frequency  per 
Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

512(m)(1) 

IIIQ22IHIIIIHH 

1 

0.25 

500 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Estimated  Annual  Reporting  Burden:  Each  Succeeding  Year 


Federal  Food,  Drug,  and  Cosmetic  Act 

No.  of 

Respondents 

Annual 

Frequency  per 
Response 

^ _ _ 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

512(m)(1) 

too 

1 

100 

0.25 

25 

There  are  no  capital  costs  or  operating  arxj  maintenance  costs  associated  with  this  collection  of  information. 


FDA  estimates  2,000  respondents 
within  the  first  year  based  on  the 
niunber  of  current  MFA  holders 
(approximately  2,000).  Furthermore, 
FDA  estimates  100  respondents  for  each 
succeeding  year  based  on  the  average 
niunber  of  new  firms  that  began  to 
manufacture  medicated  feed  in  past 
years. 

Dated:  March  25, 1997. 

William  B.  Schnltz, 

Deputy  (Commissioner  for  Policy. 

[FR  Doc.  97-8047  Filed  3-28-97;  8:45  am] 
BILUNO  CODE  4160-01-F 


Health  Care  Rnancing  Administration 

[ORD-097-N] 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1115(a)  of  the  Social 
Security  Act:  January  1997  and 

Supplement  to  December  1996  Listing 

0 

AGENCY:  Health  Care  Financii^ 
Administration  (HCFA). 

ACTION:  Notice. 

SUMMARY:  This  notice  identifies 
proposals  that  were  submitted  under  the 
authority  of  section  1115  of  the  Social 
Security  Act  during  the  month  of 
January  1997.  No  proposals  were 
approved,  disapprove,  or  withdrawn 
during  this  time  period.  The  notice  also 
identifies  pending  proposals  for  the 
month  of  January  1997.  In  addition,  it 
also  identifies  an  additional  proposal 


received  in  December  1996  that  we 
inadvertently  omitted  in  the  December 
listing.  (This  notice  can  be  accessed  on 
the  Internet  at  HTTP:// 
WWW.HCFA.GOV/ORD/ 
ORDHP1.HTML.) 

COMMENTS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowl^ge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mai!  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  Mail  Stop  C3-11-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson,  (410)  786-3996. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 


number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposids.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  F^eral  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  Competitive 
process  are  reported  tis  received  during 
the  month  that  such  grant  or  bid  is 
awarded,  so  as  to  prevent  interference 
with  the  awards  process. 

n.  Supplement  to  December  1996 
I.isting  of  New  Proposals 

In  the  December  1996  listing 
published  in  the  Federal  Register  (62 
FR  8451),  under  Section  II.  Other 
Section  1115  Demonstration  Proposals, 
we  inadvertently  omitted  the  following 
new  proposal: 
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Demonstration  Title/State:  South 
Dakota  Quality  Initiative — South 
Dakota. 

Description:  The  South  Dakota 
Quality  Initiative  project  is  designed  to 
test  the  effectiveness  and  efficiency  of 
replacing  the  existing  mandated  nursing 
home  siuvey  and  certiffcation  process 
imder  the  Omnibus  Budget 
Reconciliation  Act  1987  with  a  new 
system  for  quality  measurement  and 
improvement  for  nursing  facilities 
participating  in  Medicare  and  Medicaid. 
Participation  by  musing  facilities  will 
be  voluntary. 

Date  Received:  December  12, 1996. 

State  Contact:  Jocm  Bachman, 
Administrator,  Office  of  Health  Care 
Facilities  Licensure  and  Certification, 
South  Dakota  Deptutment  of  Health,  615 
East  4th  Street,  C/O  500  East  Capitol 
Avenue,  Pierre,  South  Dakota  57501, 
(605) 773-3356. 

Federal  Project  Officer:  Kay 
Lewandowski,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstration.  Mail  Stop  C3-21-06, 
7500  Seciuity  Boulevard,  Baltimore, 
Maryland  21244-1850. 

in.  listing  of  New,  Pending,  Approved, 
Disapproved,  and  Withdrawn 
Proposals  for  the  Month  of  January 
1997 

A.  Comprehensive  Health  Reform  Care 
Programs 

1.  New  Proposals 

No  new  proposals  were  received 
during  the  month  of  January. 

2.  Pending  Proposals 

Demonstration  Title/State:  Arizona 
Health  Care  Cost  Containment  System 
(AHCOCS)— Arizona. 

Description:  Arizona  proposes  to 
expand  eligibility  under  its  current 
section  1115  AHCCCS  program  to 
individuals  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level. 

Date  Received:  March  17, 1995. 

State  Contact:  Jack  Kelly,  Arizona 
Health  Care  Cost  Containment  System, 
801  East  Jefferson,  Phoenix,  AZ  85034, 
(602) 417-4680. 

Federai  Project  Officer:  Joan  Peterson, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Secimty 
Boulevanl,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  The 
Georgia  Behavioral  Health  Plan — 
Georgia. 

D^ription:  Georgia  proposes  to 
provide  behavioral  health  services 
under  a  managed  care  system  through  a 
section  1115  demonstration.  The  plan 
would  be  implemented  by  regional 
boards  that  would  contract  writh  third 


party  administrators  to  develop  a 
network  of  behavioral  health  providers. 
The  currently  eligible  Medicaid 
population  would  be  enrolled  in  the 
program  and  would  have  access  to  a  full 
range  of  behavioral  health  services. 

Once  the  program  realizes  savings,  the 
State  proposes  to  expand  coverage  to 
individu^s  who  are  not  otherwise 
eligible  for  Medicaid. 

^te  Received:  September  1, 1995. 

State  Contact:  Margaret  Taylor, 
Coordinator  for  Strategic  Planning, 
Department  of  Medici  Assistance,  1 
Peachtree  Street,  NW,  Suite  27-100, 
Atlanta,  GA  30303-3159,  (404)  657- 
2012. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3— 18-26, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Demonstration  Title/State: 
Community  Care  of  Kansas — Kansas. 

Description:  Kansas  proposes  to 
implement  a  “managed  cooperation 
demonstration  project”  in  four 
predominantly  rui^  counties,  and  to 
assess  the  success  of  a  non-competitive 
managed  care  model  in  rural  areas.  The 
demonstration  would  enroll  persons 
ciurently  eligible  in  the  Aid  to  Families 
with  Dep>endent  Children  (AFDC)  and 
AFDC-related  eligibility  categories,  and 
expand  Medicaid  eligibility  to  children 
ages  5  and  under  with  family  incomes 
up  to  200  percent  of  the  Federal  poverty 
level. 

Date  Received:  March  23, 1995. 

State  Contact:  Karl  Hockenbarger, 
Kansas  Department  of  Social  and 
Rehabilitation  Services,  915  Southwest 
Harrison  Street.  Topeka.  KS  66612, 
(913)  296-4719. 

Federal  Project  Officer:  Jane  Forman, 
Heidth  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-21-04,  7500  Seciuity 
Boulevanl,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Louisiana 
Health  Access — Louisiana. 

Description:  Louisiana  proposes  to 
implement  a  fully  capitated  statewide 
managed  care  program.  A  basic  benefit 
pack^e  and  a  behavioral  health  and 
pharmacy  wrap-aroimd  would  be 
administered  through  the  managed  care 
plans.  The  State  intends  to  expand 
Medicaid  eligibility  to  persons  with 
incomes  up  to  250  percent  of  the 
Federal  poverty  level;  those  with 
incomes  above  133  percent  of  the 
Federal  poverty  level  would  pay  all  or 
a  portion  of  premiums. 

Date  Received:  January  3, 1995. 

State  Contact:  Carolyn  Maggio, 
Executive  Director,  Brireau  of  Research 


and  Development,  Louisiana 
Department  of  Health  and  Hospitals, 

P.O.  Box  2870,  Baton  Rouge,  LA  70821- 
2871,  (504)  342-2964. 

Federal  Project  Officer:  Alisa  Adamo, 
Hefdth  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Missouri. 

Description:  Missouri  proposes  to 
require  Medicaid  beneficiaries  to  enroll 
in  managed  care  delivery  systems,  and 
extend  Medicaid  eligibility  to  persons 
with  incomes  below  200  percent  of  the 
Federal  poverty  level.  As  part  of  the 
program,  Missouri  would  create  a  fully 
capitated  managed  care  pilot  program  to 
serve  non-institutionalized  persons  with 
permanent  disabilities  on  a  voluntary 
basis. 

Date  Received:  June  30, 1994. 

State  Contact:  Jackie  Jung,  Division  of 
Medical  Services,  Missouri  Department 
of  Social  Services,  P.O.  Box  6500, 
Jefferson  City,  MO  65102-6500,  (314) 
751-5178. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3— 18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State: 

Community  Care  Systems — ^New 
Hampshire. 

Description:  The  State  submitted  a 
revised  proposal  for  “Conummity  Care 
Systems.”  This  system  will  provide 
capitated,  managed  acute  care  services 
not  included  in  the  health  plan  service 
package.  The  State  propos^  to 
implement  this  program  in  three  phases: 
Phase  1  will  enroll  AFDC  and  AFDC- 
related  children  and  families;  Phase  2 
will  enroll  the  elderly  population;  and 
Phase  3  will  enroll  disabled  adults  and 
disabled  children.  The  current  waiver 
request  is  for  Phase  1  only. 

Date  Received;  June  5, 1996. 

State  Contact:  Terry  Morton,  Planning 
and  Policy  Development,  State  of  New 
Hampshire,  Department  of  Health  and 
Human  Seniices,  6  Hazen  Drive, 
Concord.  NH  03301-6505,  (603)  271- 
4688. 

Federal  Project  Officer:  Cindy  Shirk, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Office  of  State  Health  Reform 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1350. 

Demonstration  Title/State:  The 
Partnership  Plan — New  York. 

Description:  New  York  proposes  to 
move  most  of  the  currently  eligible 
Medicaid  population  and  Home  Relief 
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(General  Assistance)  populations  from  a 
primarily  fee-for-service  system  to  a 
managed  care  environment.  The  State 
also  proposes  to  establish  special  needs 
plans,  to  serve'individuals  with  HTV/ 
AIDS  €md  certain  children  with  mental 
illnesses. 

Date  Received:  March  17, 1995. 

State  Contact:  Ellen  Anderson, 

Deputy  Commissioner,  Division  of 
Health  and  Long  Term  Care,  40  North 
Pearl  Street,  Albany,  NY  12243,  (518) 
474-5737. 

Federal  Project  Officer:  Debbie  Van 
Hoven,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  State  of 
Texas  Access-Reform  (STAR) — ^Texas. 

Description:  Texas  is  proposing  a 
section  1115  demonstration  that  will 
restructure  the  Medicaid  program  using 
competitive  managed  care  principles.  A 
focal  point  of  the  proposal  is  to  utilize 
local  government^  entities  (referred  to 
as  Intergovernmental  Initiatives  (Ids)) 
and  to  make  the  ICI  responsible  for 
designing  and  administering  a  managed 
care  system  in  its  region.  Approximately 
876,636  new  beneficiaries  would  be 
served  driring  the  5~year  demonstration 
in  addition  to  the  current  Medicaid 
population.  Texas  proposes  to 
implement  the  program  in  June  1996. 

Date  Received:  September  6, 1995. 

State  Contact:  Kay  Ghahrermani,  State 
Medicaid  Office,  P.  O.  Box  13247, 
Austin,  TX  78711,  (512)  424-6543. 

Federal  Project  Officer:  Alisa  Adamo, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Section 
1115  Demonstration  Waiver  for 
Medicaid  Expansion  — Utah. 

Description:  Utah  proposes  to  expand 
eligibility  for  Medicaid  to  all 
individuals  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level 
(subject  to  limited  cost  sharing)  and  to 
enroll  all  Medicaid  beneficiaries  in 
managed  care  plans.  The  State  also 
proposes  to  streamline  eligibility  and 
adiffinistrative  processes  and  to  develop 
a  subsidized  sn^l  employer  health 
insiuence  plan. 

Date  Received:  July  5, 1995. 

State  Contact:  Michael  Deily,  Acting 
Division  Director,  Utah  Department  of 
Health,  Division  of  Health  Care 
Financing,  288  North  1460  West,  P.O. 
Box  142901,  Salt  Lake  City,  UT  84114- 
2901,  (801)  538-6406. 

Federal  Ptoject  Officer:  Maria 
Boulmetis,  Health  Care  Financing 


Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Seciuity  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  State  of 
Washington  Medicaid  Section  1115(a) 
Waiver  Re<|uest — Washington. 

Description:  Under  “The  State  of 
Washin^on  Medicaid  Section  1115(a) 
Waiver  Request,”  the  State  is  requesting 
waivers  of  the  75/25  and  lock-in 
requirements.  The  State’s  intent  is  for 
the  demonstration  to  subsume  the 
current  1915(b)  Healthy  Options 
Program.  The  State  is  planning 
innovations  with  encoimter  data, 
Medicaid  HEDIS,  and  quality  measiures 
for  the  disabled  population. 

Date  Received:  OcXohet  2, 1996. 

State  Contact:  Fred  Fisher,  Medical 
Assistance  Administration,  Department 
of  Social  and  Health  Services,  P.O.  Box 
45500,  Olympia,  Washington  98504- 
5500,  (360)  586-6513. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration.  Office  of  Research  & 
Demonstration,  Office  of  State  Health 
Reform  IDemonstrations.  Mail  Stop  C3- 
18-26,  7500  Security  Boulevard, 
Baltimore.  MD  21244-1850. 

3.  Approved  Conceptual  Proposals 

No  conceptual  proposals  were 
approved  during  the  month  of  January. 

4.  Approved  Proposals 

No  proposals  were  approved  during 
the  month  of  January. 

5.  Disapproved  Proposals 

No  proposals  were  disapproved 
during  the  month  of  January. 

6.  Withdrawn  Proposals 

No  proposals  were  withdrawn  during 
the  month  of  January. 

B.  Other  Section  1115  Demonstration 
Proposals 

1.  New  Proposals 

The  following  proposal  was  received 
during  the  month  of  January. 

Demonstration  TiUe/State:  Minnesota 
Long-Term  Care  Facility  Waiver — 
Minnesota. 

Description:  The  State  of  Miimesota 
has  submitted  a  waiver  application  to 
provide  Medicare  waivers  to  conduct  a 
demonstration  related  to  the  Medicare 
skilled  nursing  facility  (SNF)  benefit. 
This  demonstration  would  involve:  (1) 
the  elimination  of  the  3-day  hospital 
stay  before  Medicare  pays  for  nursing 
home  stays;  (2)  a  change  in  coverage 
policy  relating  to  respiratory  therapy  to 
allow  for  Medicare  reimbursement  for 
respiratory  therapists  in  SNFs  or  in  a 
home;  (3)  elimination  of  the  minimum 


data  set  assessment  for  nursing  home 
residents  expected  to  stay  in  nursing 
facilities  for  fewer  than  30  days;  and  (4) 
a  chang^p  coverage  policy  relating  to 
waiving  the  requirements  according  to 
which  certified  aides  are  authorized  to 
feed  loM-term  care  facility^esidents. 

Date  Received:  January  6, 1997. 

State  Contact:  Stephaffie  L.  Schwartz, 
Minnesota  Department  of  Human 
Services.  444  Lafayette  North,  St.  Paul, 
Minnesota  55155,  (612)  297-7198. 

Federal  Project  Officer:  Sam  Brown, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Office  of  Benefici€uy  and  Program,  R&D, 
Mail  Stop  C3— 21-06,  75500  Security 
Boulevard.  Baltimore,  MD  21244-1850. 

2.  Pending  Proposals 

Demonstration  Title/State: 
Alternatives  in  Medicaid  Home  Care 
Demonstration — Colorado. 

Description:  Colorado  proposes  to 
conduct  a  pilot  project  that  eliminates 
the  restriction  on  provision  of  Medicaid 
home  health  services  in  locations  other 
than  the  beneficiary’s  place  of 
residence.  The  propos^  would  also 
permit  nursing  aides  to  perform 
functions  that  historically  have  been 
provided  only  by  skilled  nursing  staff. 
Medicaid  beneficiaries  participating  in 
the  project  will  be  adults  (including 
both  fr^l  elderly  clients  and  younger 
clients  with  disabilities)  who  can  live 
independently  and  self-direct  their  own 
care.  The  project  would  provide  for 
delegation  of  specific  functions  from 
nurses  to  certified  nurses  aides,  pay 
nurses  for  shorter  supervision  and 
monitoring  visits,  and  allow  higher 
payihents  to  aides  performing  delegated 
nursing  tasks.  Currently,  home  health 
agency  nursing  and  muse  aide  services 
are  paid  on  a  per  visit  basis.  Each  visit 
is  approximately  2—4  hours  in  duration, 
and  recipients  must  require  skilled, 
hands-on  care. 

Date  Received:  June  3, 1995. 

State  Contact:  Daim  Milne,  Director, 
Department  of  Health  Care  Policy  and 
Financing,  1575  Sherman  Street, 
Denver.  CO  80203-1714,  (303)  866- 
5912. 

Federal  Project  Officer:  Phyllis  Nagy, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations. 
Mail  Stop  C3-21-06,  7500  Security 
Boulevanl,  Baltimore,  MD  21244-1850. 

Demonstration/Title:  Integrated  Care 
and  Financing  Project  Demonstration — 
Colorado. 

Description:  Colorado  proposes  to 
conduct  an  Integrated  Care  and 
Financing  Project  demonstration. 
Specifically,  the  Colorado  Department 
of  Health  Care  Policy  and  Financing 
proposes  to  add  institutional  and 
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community-based  long-term  care 
services  to  a  health  maintenance 
organization  (HMO)  and  make  the  HMO 
responsible  for  providing 
comprehensive  medical  and  supportive 
services  through  one  capitated  rate.  The 
project  would  include  all  Medicaid 
eligibility  groups,  including  individuals 
with  dual  eligibility. 

Date  Received:  September  28, 1995. 

State  Contact:  Dann  Milne,  Office  of 
Long-Term  Care  System  Development, 
State  of  Colorado  Department  of  Health 
Care  Policy  and  Financing,  1575 
Sherman  Street,  Denver,  CO  80203- 
1714,  (303)  866-5912. 

Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Georgia’s 
Children's  Benefit  Plan — Georgia. 

Description:  Georgia  submitted  a 
section  1115  propo^  entitled  “Georgia 
Children’s  Benefit  Plan’’  to  provide 
preventive  and  primsury  care  services  to 
children  ages  1  through  5  years  living  in 
families  writh  incomes  between  133 
percent  and  185  percent  of  the  Federal 
poverty  level.  The  duration  of  the 
project  is  5  years  writh  proposed  project 
dates  of  July  1, 1995  to  June  30,  2000. 

Date  Received:  December  12, 1994. 

State  Contact:  Jacquelyn  Foster-Rice, 
Georgia  Department  of  Medical 
Assistance,  2  Peachtree  Street 
Northwest,  Atlanta,  GA  30303-3159, 
(404) 651-5785. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Services  Section  1115  Waiver 
Request — Michigan. 

Description:  Michigan  seeks  to  extend 
Medicaid  eligibility  for  family  planning 
services  to  all  women  of  childbearing 
age  writh  incomes  at  or  below  185 
percent  of  the  Federal  poverty  level,  and 
to  provide  an  additional  benefit  package 
consisting  of  home  visits,  outreach 
services  to  identify  eligibility,  and 
reinforced  support  for  utilization  of 
services.  The  duration  of  the  project  is 
5  years. 

Date  Received:  March  27, 1995. 

State  Contact:  Gerald  Miller,  Director, 
Department  of  Social  Services,  235 
South  Grand  Avenue,  Lansing,  MI 
48909,  (517)  335-5117, 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  He^th  Care  Financing 
Administration,  Office  of  Research  and 


Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Proposal — ^New  Mexico. 

Description:  New  Mexico  proposes  to 
extend  Medicaid  eligibility  for  family 
planning  services  to  all  women  of 
childbearing  age  writh  incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level. 

Date  Received:  November  1, 1994. 

State  Contact:  Bruce  Weydemeyer, 
Director,  Division  of  Medical 
Assistance,  P.O.  Box  2348,  Santa  Fe, 

NM  87504-2348,  (505)  827-3106. 

Federal  Project  Officer:  Rosemarie 
Hakim,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Continuing 
Care  Networks  (CCN)  Demonstration — 
Monroe  County,  New  York. 

Description:  The  CCN  project  is 
designed  to  test  the  efficiency  and 
effectiveness  of  financing  and  delivery 
systems  which  integrate  primary,  acute 
and  long  term  care  services  under 
combined  Medicare  and  Medicaid 
capitation  payments.  Participants  wrill 
be  both  Medicare  only,  and  dually 
eligible  Medicare/Medicaid 
beneficiaries,  who  are  65  or  older. 
Enrollment  will  be  voluntary  for  all 
participants. 

Date  Received:  July  1, 1996. 

State  Contact:  C.  Qiristopher  Rush, 
Assistant  Bureau  Director,  Bureau  of 
Long  Term  Care,  Division  of  Health  and 
Long  Term  Care,  New  York  State 
Department  of  Social  Services,  40  North 
Pet^  Street,  Albany,  New  York  12243- 
0001,(518)  473-5507. 

Federal  Project  Officer:  Kay 
Lewandowski,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3— 23— 04, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State: 

CHOICES — Citizenship,  Health, 
Opportunities,  Interdependence, 
Choices  and  Supports — ^Rhode  Island. 

Description:  ^ode  Island  proposes  to 
consolidate  all  cvurent  State  and  Federal 
funding  streams  for  adults  with 
developmental  disabilities  under  one 
program  using  managed  care/managed 
competition. 

Date  Received:  April  5, 1994. 

State  Contact:  Susan  Babin, 
Dei}aitment  of  Mental  Health, 
Retardation,  and  Hospitals,  Division  of 
Developmental  Disabilities,  600  New 
London  Avenue,  Cranston,  RI 02920, 
(401)  464-3234. 


Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3— 21-06, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Services  Eligibility 
Requirements  Waiver — South  Carolina 
Description:  South  Carolina  proposes 
to  extend  Medicaid  coverage  for  family 
planning  services  for  22  additional 
months  to  postpartum  women  with 
monthly  incomes  under  185  percent  of 
the  Federal  poverty  level.  The  objectives 
of  the  demonstration  are  to  increase  the 
niunber  of  reproductive  age  women 
receiving  either  Title  XDC  or  Title  X 
funded  family  planning  services 
following  the  completion  of  a 
pregnancy,  increase  the  period  between 
pregnancies  among  mothers  eligible  for 
maternity  services  under  the  expanded 
eligibility  provisions  of  Medicaid,  and 
estimate  the  overall  savings  in  Medicaid 
spending  attributable  to  providing 
family  planning  services  to  women  for 
2  years  postparhim.  The  duration  of  the 
propos^  project  would  be  5  years. 

Date  Received:  May  4, 1995. 

State  Contact:  Eugene  A.  Laurent, 
Executive  Director,  State  Health  and 
Human  Services  Finance  Commission, 
P.O.  Box  8206,  Coliunbia,  SC  29202— 
8206,  (803)  253-6100. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Msul  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  South 
Dakota  Quality  Initiative  — South 
Dakota. 

Description:  The  South  Dakota 
Quality  Initiative  project  is  designed  to 
test  the  effectiveness  and  efficiency  of 
replacing  the  existing  mandated  nursing 
home  survey  and  certification  process 
under  the  Omnibus  Budget 
Reconciliation  Act  of  1987  writh  a  new 
system  for  quality  measurement  and 
improvement  for  nursing  facilities 
participating  in  Medicare  and  Medicaid. 
Participation  by  nursing  facilities  wrill 
be  volimtary. 

Date  Received:  December  12, 1996. 
State  Contact:  Joan  Bachman, 
Administrator,  Office  of  Health  Care 
Facilities  Licensure  and  Certification, 
South  Dakota  Department  of  Health,  615 
,  East  4th  Street,  C/O  500  East  Capitol 
Avenue,  Pierre,  South  Dakota  57501, 
(605)  773-3356. 

Federal  Project  Officer:  Kay 
Lewandowski,  Healffi  Care  Financing 
Administration,  Office  of  Research  and 
Demonstration,  Mail  Stop  C3-21-06, 
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7500  Security  Bouleveu'd,  Baltimore, 
Maryland  21244-1850. 

Demonstration  Title/State:  Wisconsin. 

Description:  Wisconsin  proposes  to 
limit  the  amoimt  of  exempt  hinds  that 
may  be  set  aside  as  burial  and  related 
expenses  for  SSI-related  Medicaid 
beneficiaries. 

Date  Received:  March  9, 1994. 

State  Contact:  Jean  Sheil,  Division  of 
Economic  Support,  Wisconsin 
Department  of  Health  and  Social 
Services,  1  West  Wilson  Street,  Room 
650,  P.O.  Box  7850,  Madison,  WI  53707, 
(608)  266-0613. 

Federal  Project  Officer:  J.  Donald 
Sherwood,  Health  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-1&-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Wisconsin 
Partnership  Program — ^Wisconsin. 

Description:  Wisconsin  has  submitted 
Medicare  section  222  demonstration 
and  Medicaid  section  1115  waiver 
requests  to  implement  the  “Wisconsin 
Partnership  Program”  in  specific 
counties  of  the  State.  This  program  will 
test  two  innovative  models  of  care,  one 
for  frail  elderly  and  one  for  persons  with 
disabilities,  utilizing  a  multi¬ 
disciplinary  team  to  manage  care.  The 
team  is  to  include  the  beneficiary,  a 
nurse  practitioner,  the  beneficiary’s 
choice  of  primary  care  physician,  and  a 
social  worker  or  independent  living 
coordinator.  Consumer  choice  of  care, 
settings  and  the  manner  of  service 
delivery  is  a  key  component  of  the 
program.  The  demonstration  will  test 
the  use  of  consumer-defined  quality 
indicators  to  measure  and  improve  the 
quality  of  service  provided  to  people 
who  are  elderly  and  people  with 
disabilities. 

Date  Received:  February  28, 1996. 

State  Contact:  Mary  Rowin,  State  of 
Wisconsin,  Department  of  Health  and 
Social  Services,  1  West  Wilson  Street, 
P.O.  Box  7850,  Madison,  WI  53707, 
(608)  261-8885. 

Federal  Contact:  William  Clark, 
Health  Care  Financing  Administration, 


Data  collection 
instrument 


Project  director . 

Project  staff . 

Client  intake  . 

Client  history  . 

Client  discharge  . 

Client  3-month  follow-up  .. 
Client  6-month  follow-up  .. 
Client  12-month  follow-up 


Office  of  Research  and  Demonstrations, 
Office  of  Beneficiary  and  Program 
Research  and  Demonstrations,  Mail  Stop 
C3— 21-06,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850. 

3.  Approved,  Disapproved,  and 
Withdrawn  Proposals 

There  were  no  proposals  approved, 
disapproved,  or  withdrawn  during  the 
month  of  January. 

IV.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  propos^  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779;  Health  Financing 
Research,  Demonstrations,  and  Experiments) 
Dated:  February  28, 1997. 

Barbara  Cooper, 

Acting  Director,  Office  of  Research  and 
Demonstrations. 

IFR  Doc.  97-7987  Filed  3-28-97;  8:45  am) 
BUJJNG  CODE  4120-«1-P 


Indian  Health  Service 

Proposed  Collection;  Comment 
Request;  Evaluation  of  the  IHS- 
Supported  Alcohol  and  Substance 
Abuse  Treatment  Programs  for 
American  Indian/Aiaska  Native  Women 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  for  opportunity  • 
for  public  comment  on  proposed  data 
collection  projects,  the  Indian  Health 
Service  (IHS)  is  publishing  a  sununary 
of  a  proposed  project  to  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval. 

Proposed  Collection 

Title:  Evaluation  of  the  IHS-Supported 
Alcohol  and  Substance  Abuse 
Treatment  Program  for  American 
Indian/ Alaslca  Native  (AI/AN)  wonjpn. 
Type  of  Information  Collection  Request: 
New.  Need  and  Use  of  the  Information 


Collection:  Section  703,  “Indian  Women 
Treatment  Programs”  of  Public  Law 
102-573,  the  Indian  Health  Care 
Amendments  of  1992,  (the  act) 
authorize  the  IHS  to  develop  and 
implement  a  comprehensive  alcohol 
and  substance  abuse  (A/SA)  program 
that  specifically  addresses  the  cultural, 
historical,  social,  and  child  care  needs 
of  AI/AN  women.  Section  801  of  these 
Amendments  requires  a  report  on  the 
progress  made  in  meeting  the  objectives 
of  the  Act,  a  review  of  programs 
established  or  assisted  pursuant  to  the 
Act,  and  an  assessment  of  such 
programs.  Support  Services 
International,  Inc,  (SSI)  an  Indian- 
owned  consulting  firm,  will  develop  the 
data  collection  instruments  and  conduct 
the  study.  The  information  collected 
will  be  used  to  assess  and  improve  the 
effectiveness  of  the  IHS-supported  A/SA 
treatment  program. 

Data  will  be  collected  from  a  sample 
of  AI/AN  women  who  use  the  services 
provided  by  the  IHS-supported  A/SA 
treatment  programs,  and  from  a  sample 
of  treatment  program  staff.  Findings 
firom  the  study  will  be  used  to 
determine:  (1)  what  works,  what  does 
not  work,  and  why;  (2)  what  resources 
are  required  for  successful  A/SA 
treatment  for  AI/AN  women;  (3)  what 
factors  help  or  hinder  women  finm 
maintaining  sobriety;  (4)  how  many 
women  achieve  success  (3-,  6-,  and  12- 
months  after  admission  into  A/SA 
treatment);  (5)  what  are  the 
characteristics,  life  conditions,  and 
service  needs  of  the  women  who  use  the 
treatment  programs,  (6)  what  are  the 
common  strengths  and  problems  of  the 
treatment  programs,  and  what  are 
recommendations  for  improvement  The 
study  is  expected  to  be  completed  in  FY 
1998.  Affected  Public:  Individuals. 

See  Table  1  below  for  Types  of  Data 
Collection  Instruments,  Estimated 
Number  of  Respondents,  Number  of 
Responses  per  Respondent,  Average 
Burden  Hour  per  Response,  and  Total 
Aimual  Burden  Hour. 


Table  1. 

Estimated 

Responses 

Total  annual 

number  of 
respondents 

per 

resporxlent 

1  Average  burden  hour  per  response* 

burden 

hours 

24 

1 

0.75  hr  (45  minutes)  . 

18.0 

216 

1 

0.50  hr  (30  minutes)  . 

108.0 

550 

1 

0.50  hr  (30  minutes)  . . . . 

275.0 

550 

1 

1.00  hr  (60  minutes)  . 

550.0 

523 

1 

0.50  hr  (30  minutes)  . . . 

261.5 

467 

1 

0.42  hr  (25  minutes)  . 

196.1 

440 

1 

0.50  hr  (30  minutes)  . 

•  220.0 

412 

1 

0.42  hr  (25  minutes)  . 

173.4 
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Table  1  .—Continued 


Data  collection 
*  instrument 

Estimated 

Responses 

Total  annual 

number  of 

per 

Average  burden  hour  per  response* 

burden 

respondents 

respofxient 

hours 

Total  . 

790 

1,802.0 

*For  ease  of  understanding,  burden  hours  are  also  provided  in  actual  minutes. 


There  are  no  Capital  Costs.  Operating 
Costs  and/or  Maintenance  Costs  to 
report  for  this  information  collection. 

Request  for  Conunents 
Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  whether  the 
information  collection  activity  is 
necessary  to  carry  out  an  agency 
function  and  whether  the  IHS  processes 
the  information  collected  in  a  useful 
and  timely  fashion;  (b)  the  accuracy  of 
the  public  burden  estimate  (this  is  the 
amount  of  time  needed  for  individhal 
respondents  to  provide  the  requested 
information)  and  the  methodology  and 
assumptions  used  to  determine  the 
estimate;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  being  collected;  and  (d) 
ways  to  minimize  the  public  biirden 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Send  Comments  and  Requests  for 
Further  Information:  Send  your  written 
comments  and  requests  for  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection  * 
plans  and  instructions  to:  Mr.  Lance 
Hodahkwen,  Sr.,  IHS  Reports  Clearance 
Officer,  12300  Twinbrook  Parkway, 
Suite  450,  Rockville,  MD  20852-1601, 
or  call  non-toll  free  (301)  443-0461  fax 
(301)  443-1522,  or  send  your  E-mail 
requests,  comments,  and  return  address 
to:  Ihodahkw^mtp.ihs.gov. 

Comment  Due  Date:  Comments 
regarding  this  information  collection  are 
b^t  assured  of  having  their  full  effect  of 
received  on  or  before  May  30, 1997. 

Dated:  Felwuary  10, 1997. 

Michael  H.  Tni|illo, 

Assistant  Surgeon  General  Director. 

(FR  Doc.  97-7974  Filed  3-28-97;  8:45  am] 
aaiJNQ  CODE  4160-1«-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

AOBICY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 

1531,  et  seq.). 

Permit  No.  796284 

Applicant:  Christopher  Rogers, 
Sacramento,  California. 

The  applicant  requests  an  amendment 
of  his  permit  to  take  (harass  by  survey) 
the  California  freshwater  shrimp 
[Syncaris  pacified)  in  Marin,  Napa, 
Sonoma,  Mendocino,  Lake,  and 
Hiunboldt  Counties,  California  in 
conjunction  with  presence  or  absence 
surveys  for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  826370 

Applicant:  Dr.  Thomas  Dowling, 
Tempo,  Arizona. 

The  applicant  requests  a  permit  to 
take  (harass  by  capture  and  release; 
collect  tissue  samples)  the  White  River 
spinedace  [Lepidomeda  albibvallis)  at 
the  Kirch  Wildlife  Management  Area, 
Nevada  in  conjimction  with  genetic 
research  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  797999 

Applicant:  Merkel  and  Associates, 

Inc.,  San  Diego,  California. 

The  applicant  requests  an  amendment 
of  his  permit  to  take  (harass  by  survey, 
capture  and  release,  collect  and  sacrifice 
voucher  specimens)  the  Riverside  fairy 
shrimp  {Streptocephalus  woottoni)  in 
conjunction  with  presence  or  absence 
surveys  in  vernal  pools  in  San  Diego, 
Orange,  Riverside,  and  Los  Angeles 
Counties,  Ctdifomia  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  781084 

Applicant:  Anita  Hayworth,  Encinitas. 
California. 

The  applicant  requests  an  amendment 
of  her  permit  to  take  (harass  by  survey, 
capture  and  release,  collect  and  sacrifice 
voucher  specimens)  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni)  and 
San  Diego  fairy  shrimp  [Branchinecta 
sandiegonensis)  in  conjunction  with 


presence  or  absence  surveys  in  vernal 
pools  throughout  the  species  range  in 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  826197 

Applicant:  Terrance  Healy,  Redding, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Shasta 
(=placid)  cra^sh  [Pacifastacus  fortis) 
while  conducting  presence  and  absence 
surveys,  and  controlling  co-occurring 
crustaceans  in  Shasta  County,  C'<lifomia 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  826198 

Applicant:  Neil  Manji,  Redding 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Shasta 
(=placid)  crayfish  [Pacifastacus  fortis) 
while  conducting  presence  and  absence 
svuveys,  and  controlling  co-occurring 
crustaceans  in  Shasta  Coimty,  California 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  826602 

Applicant:  John  Axtel,  Minden, 
Nevada. 

The  applicant  requests  a  piermit  to 
purchase,  in  interstate  commerce, 
several  pairs  of  captive-bred  masked 
bobwhite  quail  [Colinus  virginianus) 
from  Jim  Yoimg  of  Fairhope,  Alaska  for 
the  purpose  of  enhancing  its 
propagation  and  survival. 

Permit  No.  777965 

Applicant:  LSA  Associates,  Inc., 
Irvine,  California. 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (harass  by  survey) 
the  southwestern  willow  flycatcher 
[Empidonax  traillii  extimus)  in  southern 
California  in  conjimction  with  presence 
or  absence  surveys  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  826506 

Applicant:  EA  Engineering,  Science  & 
Technology,  Inc.,  L^ayctte,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  locate  and 
monitor  nests)  the  southwestern  willow 
flycatcher  [Empidonax  traillii  extimus) 
in  San  Bernardino  County,  California  in 
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conjunction  with  population  studies  for 
the  purpose  of  enhancing  its  survival. 

Permit  No.  826200 

Applicant:  California  Department  of 
Parlb  and  Recreation,  Pescadero, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  San 
Francisco  garter  snake  [Thamnophis 
sirtalis  tetrataenia)  in  San  Mateo 
County,  California  in  conjimction  with 
population  monitoring  studies  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  826515 

Applicant:  Maile  Neele,  Riverside, 
California. 

The  applicant  requests  a  permit  to 
remove  and  reduce  to  possession 
specimens  of  Astragalus  albens, 
Eriogonum  ovalifolium  var.  vineum, 
Lesquerella  kingii  ssp.  bemardina,  and 
Oxytheca  parishii  ssp.  goodmaniana 
from  Federal  lands  in  San  Bernardino 
County,  California  in  conjimction  with 
genetic  research  for  the  purpose  of 
enhancing  their  propagation  and 
survival. 

Permit  No.  826511 

Applicant:  Barry  Roth,  San  Francisco, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture  and 
release)  the  Morro  shoulderband  snail  (= 
banded  dime)  {Helminthoglyptoa 
walkeriana)  in  San  Luis  Obispo  County, 
California  in  conjunction  with  presence 
and  absence  surveys  and  ecological 
studies  for  the  piupose  of  enhancing  its 
survival. 

Permit  No.  790136 

Applicant:  Daniel  E.  Varland, 
HMuiam,  Washington. 

The  applicant  requests  an  amendment 
to  his  permit  to  extend  the  time  period 
allotted  to  take  (capture,  band,  and 
release)  the  peregrine  falcon  [Falco 
peregrinus)  to  include  May  15  to  August 
10,  in  the  area  south  of  the  east-west 
line  delineated  by  the  mouth  of  Conner 
Creek,  Washington  in  conjunction  with 
scientific  research  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  811615 

Applicant:  Cynthia  Jones,  Huntington 
Beach,  California. 

The  applicant  requests  an  amendment 
of  her  permit  to  take  (harass  by  survey, 
capture  and  release,  collect  and  sacrifice 
voucher  specimens)  the  Conservancy 
fairy  shrimp  [Branchinecta  conservatio), 
longhorn  fdry  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Brachinecta 


sandiegonensis),  and  Riverside  fairy 
shrimp  [Streptocephalus  woottoni)  and 
to  take  (locate  and  monitor  nests)  the 
least  Bell’s  vireo  (Vireo  bellii  pusullis] 
throughout  the  range  of  these  species  in 
California  in  conjunction  with  presence 
or  absence  surveys  and  population 
monitoimg  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  826513 

Applicant:  U.S.  Geological  Survey, 

San  Simeon,  California 

The  applicant  requests  a  permit  to 
take  (capture,  mark,  release)  the  blunt- 
nosed  leopard  lizard  [Gambelia  silus) 
and  Tipton  kangaroo  rat  [Dipodomys 
nitratoides  nitratoides)  and  take 
(capture,  mark,  radio-tag,  and  release) 
the  giant  kangaroo  rat  [Dipodomys 
ingens)  in  Kem,  San  Luis  Obispo,  and 
Tulare  Counties,  California  in 
conjunction  with  ecological  research  for 
the  purpose  of  enhancing  their  survival. 

Permit  No.  826600 

Applicant:  Michael  G.  Hadfield, 
Honolulu,  Hawaii. 

The  applicant  requests  a  permit  to 
take  (capture,  measure,  mark  collect 
tissue  samples,  relocate,  release,  and 
captive  breed  the  Oahu  tree  snails 
[Achatinella  spp.)  in  Oahu  County, 
Hawaii  in  conjunction  with  ecological 
and  life  history  studies  for  the  purpose 
of  enhancing  their  survival.  Most  of 
these  activities  (capture,  measure,  mark, 
collect  tissue  S€unple8,  release,  and 
captive  breed  Oahu  tree  snails)  have 
been  previously  authorized  under 
subpermit  HADFMG-6. 

Permit  No.  797234 

Applicant:  LSA,  Riverside,  California. 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (harass  by  survey) 
the  Tipton  kangaroo  rat  [Dipodomys 
rutratoides  nitratoides),  giant  kangaroo 
rat  [Dipodomys  ingens),  and  Fresno 
kangaroo  rat  [Dipodomys  nitratoides 
exilis)  in  the  San  Joaquin  Valley, 
California  in  conjimction  with  presence 
and  absence  surveys  for  the  purpose  of 
enhancing  their  survival. 

Permit  No.  799486 

Applicant:  ]anet  A.  Randall,  San 
Francisco,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  disturbance)  the  giant 
kangaroo  rat  [Dipodomys  ingens)  in 
Merced,  Fresno,  Monterey,  San  Luis 
Obispo,  Kings,  Kem,  smd  Santa  Barbara 
Counties,  California  in  conjimction  with 
behavioral  studies  and  scientific 
research  for  the  purpose  of  enhancing 
its  survival. 


Permit  No.  783010 

Applicant:  California  Department  of 
Transportation,  Santa  Ana,  California. 

The  applicant  requests  an  amendment 
of  their  permit  to  extend  the  area 
authorized  to  take  (harass  by  survey, 
locate  and  monitor  nests)  the 
southwestern  willow  flycatcher 
[Empidonax  traillii  extimus),  and  to  take 
(locate  and  monitor  nests)  the  least 
Bell’s  vireo  [Vireo  bellii  pusillus)  to 
include  San  Diego,  Los  Angeles, 
Riverside,  San  Bernardino,  and  Orange 
Counties,  California  in  conjunction  with 
population  monitoring  for  the  purpose 
of  enhancing  their  survival. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  by 
April  30, 1997. 

ADDRESS:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Division  of  Consultation  and 
Conservation  Planning,  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
911  N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181;  FAX:  503-231-6243. 

.Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments, 
including  names  and  addresses, 
received  will  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  writhin  30 
days  of  the  date  of  publication  of  this 
notice  to  the  addre^  above;  telephone: 
503-231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  March  20, 1997. 

Thomas  J.  Dwjrer, 

Regional  Director,  Region  1,  Portland,  Oregon. 
[FR  Doc.  97-8039  Filed  3-28-97;  8:45  am] 
BILUNG  CODE  4310-65-P 


Klamath  River  Basin  Rsheries  Task 
Force;  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.G.  App.  1),  this  notice  announces  a 
meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force,  established  under 
the  authority  of  the  Klamath  River 
Fishery  Resources  Restoration  Act  (16 
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U.S.C.  460ss  et  seq.).  The  meeting  is 
open  to  the  public. 

OATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  will  meet  from  8 
a.m.  to  4:30  p.m.  on  Wednesday,  April 
23, 1997  and  from  8  a.m.  to  4:30  p.m. 
on  Thursday,  April  24, 1997. 

PLACE:  The  meeting  will  be  held  at  the 
Red  Lion  Inn,  1929  Fourth  Street, 

Eureka,  California  95501. 

FOn  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1006,  (1030  South  Main),  Yreka, 
California  96097-1006,  telephone  (916) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  The 

principal  agenda  items  at  this  meeting 
will  be:  The  Klamath  River  Basin 
Fisheries  Task  Force  will  identify 
problems  and  issues  associated  with  a 
flow  study  for  the  Klamath  River  Basin, 
decide  on  policy  questions,  and  clarify 
flow  study  objectives. 

For  backgroimd  information  on  the 
Task  Force,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  thd 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 

Dated;  March  25, 1997. 

Thomas  J.  D%vyer, 

Acting  Regional  Director. 

[FR  Doc.  97-8024  Filed  3-28-97;  8:45  am] 
BIUJNQ  CODE  4310-5S-P 

Bureau  of  Land  Management 
[AK-962-1410-00-P;  AA-664S-iq 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971, 43 
U.S.C  1601, 1613(a),  will  be  issued  to 
Aleknagik  Natives  Limited,  for 
approximately  1,089.89  acres.  The  lands 
involved  are  in  the  vicinity  of 
Aleknagik,  Alaska,  within  T.  9  S.,  R.  57 
W.,  Seward  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Bristol  l^y 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  t^  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  imtil  April  30, 1997  to  file  an 


appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  frem  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Brireau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Terrie  D.  Evaits, 

Land  Law  Examiner,  ANCSA  Team,  Branch 
of 962  Adjudication. 

[FR  Doc.  97-8021  Filed  3-28-97;  8:45  am) 
BILUNG  CODE  431(KIA-P 

[AK-d30-1 11 1-00-24  1A] 

Notice  of  Intent  To  Prepare  an 
Integrated  Activity  Plan  flAP)/ 
Environmental  Impact  Statement  (EIS) 
on  Management  of  the  Northeastern 
Portion  of  the  National  Petroleum 
Reserve-Alaska  (NPR-A);  Request  for 
Information,  and  Call  for  Nominations 
and  Comments:  Extension  of 
Comment  Period 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Request  for  information,  and 
call  for  nominations  and  comments; 
extension  of  comment  period. 

SUMMARY:  A  notice  of  intent  to  prepare 
the  lAP/EIS,  requesting  information  and 
nominations  of  tracts  for  oil  and  gas 
leasing,  and  public  comments,  was 
published  in  the  Federal  Register  on 
February  13, 1997  (62  FR  6797),  with  a 
30-day  comment  period  expiring  March 
31, 1997.  The  comment  period  is  being 
extended  to  accommodate  a  scoping 
meeting  that  had  to  be  rescheduled 
because  of  the  illness  of  a  principal 
participant. 

DATES:  Information,  nominations,  and 
comments  must  be  postmarked  or 
submitted  via  the  internet  by  April  4, 
1997. 

ADDRESSES:  Comments  should  be  sent 
to:  State  Director,  Alaska  (930),  Bureau 
of  Land  Management,  222  W.  7th 
Avenue,  #13,  Anchorage,  AK  99513- 
7599;  or  submitted  by  electronic  mail  to 
“jduckerdak.blm.gov”  or 
“clwilson@aLblm.gov.” 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Ducker  at  (907)  271-3369  or  Curt 
Wilson  at  (907)  271-5546. 

Tom  Fry, 

Deputy  Director,  Bureau  of  Land 
Management. 

[FR  Doc.  97-8186  Filed  3-28-97;  8:45  am) 
BNJJNQ  CODE  4310-70-M 


[NV-030-143(M)1;  N-59594] 

Notice  Of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Non-competitive  sale  of  public 
lands  in  Clark  Covmty,  Nevada. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  Coimty, 
Nevada  have  been  examined  and  found 
suitable  for  sale  utilizing  non¬ 
competitive  procedures,  at  not  less  than 
the  fair  market  value.  Authority  for  the 
sale  is  Section  203  and  Section  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  and 
Public  Law  101-67,  the  Apex  Project, 
Nevada  Land  Transfer  and 
Authorization  Act  of  1989. 

Mount  Diablo  Meridian,  Nevada 

T.  19  S.,  R.  63  E.,  M.D.M. 

Sec.  8:  EVzSE'ASEVi,  SWi/iSE'ASEiA, 
S'>^NWV4SEV4SEV4, 
SV2NEV4NWV4SEy4SEV4. 

Sec.  9;  SV2S^/jSWV4NWy4SWy4, 

w»/2swy4swy4. 

Containing  57.15  acres,  more  or  less. 

This  parcel  of  land,  situated  in  Clark 
County  is  being  offered  as  a  non¬ 
competitive  sale  to  Clark  Coimty  as  pcirt 
of  the  Apex  Heavy  Industrial  Use  Park. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  current  Biuoau  pleuming  for  this 
area  and  would  be  in  the  public  interest. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  can^s  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals,  and  will  be  subject  to 
a  easement  of  the  south  50  feet  of  the 
southeast  quarter!  V4)  of  the  southeast 
quarter(V4)  of  section  8,  Township  19 
South,  Range  63  East,  and  the  south  50 
feet  of  the  West  Half(V2)  of  the 
southwest  quarter(V4)  of  the  southwest 
quarter(V4)  of  Section  9,  Township  19 
South,  Range  63  East  for  roads,  public 
utilities  and  flood  control  purposes  in 
accordance  with  the  transportation  plan 
for  Qark  County. 

1.  Those  rights  for  fiber-optics  line 
purposes  which  have  been  granted  to 
Williams  Telecommunications  Group- 
West  by  Permit  No.  N— 43923  under  the 
Act  of  October  21, 1976  (090  Stat  2776; 
43  U.S.C.  1761). 

2.  Those  rights  for  federal  highway 
purposes  which  have  been  granted  to 
Nevada  Department  of  Transportation 
by  Permit  No.  CC-018337  under  the  Act 
of  November  21, 1926(042  Stat  216). 


Federal  Roister  /  Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Notices 


15195 


3.  Those  rights  for  federal  highway 
purposes  which  have  been  granted  to 
Nevada  Department  of  Transportation 
by  Permit  No.  NEV-057852  under  the 
Act  of  August  9, 1921(072  Stat  0916;  23 
U.S.C.317(A)). 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  continue  to  be  segregated  from 
all  other  forms  of  appropriation  imder 
the  public  land  laws,  including  the 
general  mining  laws,  except  for  sales 
and  disposals  under  the  mineral 
disposal  laws.  This  segregation  will 
terminate  upon  issuance  of  a  patent  or 
270  days  from  the  date  of  this 
publication,  whichever  occurs  first.  The 
comment  period  is  not  extended.  The 
Bureau  of  Land  Management  may  accept 
or  reject  any  or  all  offers,  or  withdraw 
any  land  or  interest  in  the  land  frnm 
sale,  if,  in  the  opinion  of  the  authorized 
officer,  consummation  of  the  sale  would 
not  be  fully  consistent  with  FLPMA,  or 
other  applicable  laws.  The  lands  will 
not  be  offered  for  sale  until  at  least  60 
days  after  the  original  date  of 
publication,  of  this  notice  in  the  Federal 
Register,  April  26, 1996. 

Dated:  March  21, 1997. 

Michael  F.  Dwyer, 

District  Manager,  Las  Vegas,  NV. 

[FR  Doc.  97-8038  Filed  3-28-97;  8:45  am] 
BOUNQ  CODE  4310-HC-P 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  request 
for  the  title  described  below  has  b^n 
,  forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 
information  collection  and  the  expected 
burden  and  cost. 

DATES:  Comments  must  be  submitted  on 
or  before  April  30, 1997,  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
mforraation  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783. 


SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR 1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  a  request  to  OMB  to  approve 
a  new  collection  of  information  entitled, 
"Technical  Training  Program  Course 
Effectiveness  Evaluation.”  OSM  is 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  If  approved  OMB  will 
provide  a  control  number  for  this 
collection  of  information. 

As  required  imder  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  December 
26, 1996  (61  FR  68052).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment. 

The  following  information  is  provided 
for  the  information  collection;  (1)  title  of 
the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  tot^  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Technical  Training  Program 
Course  Effectiveness  Evaluation. 

OMB  Control  Number:  None. 

Summary:  Executive  Order  12862 
requires  agencies  to  survey  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  services.  The 
information  supplied  by  this  evaluation 
will  determine  customer  satisfaction 
with  OSM’s  training  program  and 
identify  needs  of  respondents. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  Occasion. 

Description  of  Respondents:  State 
regulatory  authority  and  Tribal 
employees  and  their  supervisors. 

Total  Armual  Responses:  650. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
eigency;  the  accuracy  of  the  agency’s 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 


information,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

Dated:  March  24, 1997. 

Arthnr  W.  Abbs, 

Chief,  Division  of  Regulatory  Support. 

(FR  Doc.  97-8102  Filed  3-28-97;  8:45  am] 
BHJJNQ  CODE  431(M»-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Proposed  Collection:  Comment 
Request 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAIt))  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  gene^  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  information  shall  have 
practical  utility:  (b)  the  accurrcy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Send  comments  on  or  before 
April  18, 1997. 

ADDRESS  INFORMATION  TO:  Mary  Ann 
Ball,  Bureau  of  Management,  Office  of 
Administration  Services,  Information 
Support  Services  Division,  U.S.  Agency 
for  International  Development,  Room 
1113-F,  SA-16,  Washington.  DC  20523, 
(703)  736-4743  or  via  e-mail 
MBaU@USAID.Gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-0514. 

Form  Number:  None. 

Title:  AID  Regulation  1 — Rules  and 
Procedures  Applicable  to  Commodity 
Transactions. 

Type  of  Submission:  Renew. 

Purpose:  USAID  finances  transactions 
under  Commodity  Imports  Programs 
and  needs  to  assure  that  the  transaction 
complies  with  applicable  statutory  and 
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regulatory  requirements.  In  order  to 
assure  compliances  and  request  refund 
when  appropriate,  information  is 
required  from  host  country  importers, 
suppliers  receiving  from  host  coimtry 
importers,  suppliers  receiving  U.S.A.I.D. 
funds  and  hanks  making  payments  for 
U.S.A.IJD. 

Annual  Reporting  Burden: 
Respondents:  358, 

Annual  responses:  1918, 

Total  Annual  hours  responses: 

5120. 

Dated;  March  17, 1997. 

VnUeMaL.  Smith, 

Acting  Chief,  information  Support  Services 
Division.  Office  of  Administrative  Services. 
Bureau  ofhkmagement. 

(FR  Doc.  97-8036  FUed  3-28-97;  8:45  am] 

MJUNQ  OOK  aiia-01-ll 


Proposed  CoNsctlon;  Comment 
Recjuest 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwoii:  htirden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whethn'  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimise  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
infmmation  technology. 

DATES:  Send  comments  on  or  before 
May  9. 1997. 

ADDRESS  MFORMATXM  TO:  Mary  Ann 
Ball,  Bureau  of  Management,  OfBce  of 
Administration  Services,  Information 
Support  Services  Division.  U.S.  Agency 
for  International  Development,  Room 
1113-F,  SA-16.  Washin^on,  DC  20523, 
(703)  736-4743  or  via  e-mail 
MBaU0USAID.Gov. 

SUPPLEMENTARY  MFORMATION: 

OMB  Nuittber.  OMB  0412-0538. 

Form  Nuttdter.  AID  1381-4. 

Title:  Participant  Data  Form  (PDF). 

Type  of  Submission:  Reinstatement. 

Purpose:  The  Participant  Data  Form 
supplies  data  to  the  Participant  Training 
InfrwmaticHi  System  (PITS).  The  PITS,  in 


the  near  future,  will  be  replaced  by  the 
Management  Information  system  (MIS). 
The  PTIS  is  the  Agency’s  computer- 
based  repository  of  official  data  on  all 
USAID-sponsored  participants.  The 
Participants  Data  Form  is  completed  by 
contractors,  grantees  and  host 
government  entities  for  all  U.S.A.I.D. 
sponsored  participants  in  training  in  the 
U.S.  The  Participant  Data.  Form  notifies 
U.S.A.I.D.  of  the  particiimnts  arrival.  It 
is  used  to  enroll  the  participant  in  the 
health  plan  and  to  advise  U.S.A.I.D.  of 
all  changes  regarding  the  participant’s 
program.  Finally,  it  is  used  to  inform 
U.S.A.I.D.  that  the  program  has  ended 
and  the  participant  has  returned  home. 

Annum  Reporting  Burden: 
Respondents:  300, 

Aruiual  responses:  300, 

Total  Annual  hours  responses: 
7661. 

Dated:  March  18, 1997. 

WillettB  L.  Smith, 

Acting  Chief,  Information  Support  Services 
Division,  Office  of  Administrative  Services, 
Bureau  of  Management. 

[FR  Doc.  96-8037  Filed  3-28-97;  8:45  am] 
aajJNQ  OOOE  6116-01-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabiiity  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  March  21, 1997,  the 
United  States  lodged  a  proposed 
Consent  Decree  in  State  of  Washington 
versus  United  States,  No.  C94-5326 
(W.D.  Wash.),  with  the  United  States 
District  Court  for  the  Western  District  of 
Washington.  The  Consent  Decree 
resolves  civil  claims  filed  by  the  United 
States  against  PACCAR.  Inc. 
(“PACCAR”)  under  Sections  106  and 
107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (“CERCLA”), 
as  amended,  42  U.S.C.  Se^.  9606  & 
9607,  to  compel  PACCAR  to  imdertake 
cleanup  activities  at  the  Wyckoff/Eagle 
Harbor  Superfund  Site  (“the  Site”), 
located  at  Bainbridge  Island,  Kitsap 
Coimty,  Washington,  and  to  recover 
from  PACCAR  costs  incurred  by  the 
United  States  in  response  to  releases  of 
hazardous  substances  at  the  Site.  The 
Consent  Decree  also  resolves  PACCAR’s 
contribution  claims  against  the  United 
States  under  Sections  107  and  113  of 
CERCLA,  42  U.S.C.  Sec.  9613,  relating 
to  the  Site. 

Extensive  areas  of  the  harbor’s 
bedlands,  as  weU  as  areas  of  the  harbor’s 


uplands,  are  contaminated  with  a 
variety  of  hazardous  substances 
associated  with  the  past  operations  of  a 
shipyard  and  a  wood  treating  facility  at 
the  harbor.  Under  the  Consent  Decree, 
PACCAR  will  implement  the  major 
components  of  EPA’s  selected  remedy 
for  the  West  Harbor  Operable  Unit 
(“WHOU”)  of  the  Site.  The  estimated 
value  of  PACCAR’s  cleanup  work  is  $4.8 
million.  The  Decree  also  requires 
PACCAR  to  pay  $100,000  towards  costs 
EPA  expects  to  incur  overseeing  work 
performed  by  PACCAR,  and  to  pay  45% 
of  any  cost  overruns,  and  45%  of  any 
unanticipated  additional  response 
actions  required  to  achieve  the  goals  of 
the  environmental  cleanup  of  the 
WHOU. 

The  Consent  Decree  requires  the 
United  States,  on  behalf  of  the  United 
States  Navy,  Army,  Coast  Guard,  Coast 
&  Geodetic  Survey  and  Maritime 
Administration,  to  pay  $4.8  million 
towards  EPA’s  eventual  cleanup  of  the 
East  Harbor  Operable  Unit  of  the  Site 
(“EHOU”),  and  $100,000  towards 
expected  EPA  WHOU  oversight  costs. 
The  United  States,  on  behalf  of  these 
federal  agencies,  has  also  agreed  to  pay 
40%  of  any  cost  overruns,  and  40%  of 
any  unanticipated  additional  response 
actions  required  to  achieve  the  goals  of 
the  environmental  cleanup  of  the 
WHOU. 

The  Consent  Decree  resolves 
PACCAR’s  liability  to  the  United  States 
under  Sections  106  and  107  of  CERCLA, 
and  the  United  States’  liability  to 
PACCAR  imder  Sections  107  and  113  of 
CERCLA.  for  all  costs  either  party  has 
incurred  or  may  incur  in  response  to 
releases  of  hazardous  substances  at  the 
Site.  The  Consent  Decree  does  not 
address  the  United  States’  pending 
claims  against  the  State  of  Washington 
under  Sections  106  and  107  of  CERCLA 
relating  to  the  Site,  or  the  State’s  claims 
against  the  United  States  for 
contribution  under  Sections  107  and 
113  of  CERCLA  relating  to  the  Site. 

In  order  to  allow  the  Department  of 
Justice  to  evaluate  public  comments  in 
time  to  avoid  delaying  the  clean  up 
work  required  by  ffie  Consent  Decree, 
the  Department  must  receive  all 
comments  by  April  22, 1997. 
Accordingly,  the  Department  of  Justice 
will  receive,  until  and  including  that 
date,  comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  950  Pennsylvania 
Ave.,  N.W.,  Washington,  D.C.  20530, 
and  should  refer  to  State  of  Washington 
versus  United  States,  DOJ  Ref.  #90-7-1— 
525b. 


15198 


Federal  Register  /  Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Notices 


DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
May  30, 1997. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  th^  agency,  including 
whether  the  information  will  have 
practical  utility; 

«  Evaluate  the  accuracy  of  the 
agency’&estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  biuden  of  the 
collection  of  information  on  these  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic',  mechanical,  or  other 
technological  collection  or  other  forms 
of  information  technology  ,  e.g., 
permitting  electronic  submissions  of 
responses. 

ADDRESSEE:  Mark  Wolkow,  Department 
of  Labor,  Room  S-4502  Frances  Perkins 
Building,  200  Constitution  Ave.  NW., 
Washington,  DC  20210;  (202)  219-8184 
xl23  (phone);  (202)  219-4975  (fax); 
mwolkow@dol.gov  (email). 

SUPPLEMENTARY  INFORMATION: 

/.  Background 

The  Debt  Collection  Act  of  1982  and 
the  Federal  Claims  Collection 
Standards,  as  implemented  in  the 
Department  by  29  CFR  part  20,  require 
Federal  agencies  to  afford  debtors  the 
opportunity  to  exercise  certain  rights 
before  the  agency  reports  a  debt  to  a 
credit  biureau  or  makes  an 
administrative  o&et  In  the  exercise  of 
these  rights,  the  debtor  may  be  asked  to 
provide  a  written  explanation  of  the 
basis  for  disputing  the  amount  or 
existence  of  a  debt  alleged  owed  the 
agency.  A  debtor  may  ^so  be  required 
to  provide  asset,  income,  liability,  or 
other  information  necessary  for  ffie 
agency  to  determine  the  debtor’s  ability 
to  repay  the  debt,  including  any  interest, 
penalties  and  administrative  costs 
assessed. 

Information  provided  by  the  debtor 
«  will  be  evaluated  by  the  agency  official 
responsffile  for  collection  of  the  debt  in 
order  to  reconsider  his/her  initial 
decision  with  regard  to  the  existence  or 
amount  of  the  debt.  Information 
concerning  the  debtor’s  assets,  income, 
lial^ties,  etc.,  will  be  used  by  the 
agency  official  responsible  for  collection 


of  the  debt  to  determine  whether  the 
agency’s  action  with  regard  to 
administrative  offset  or  the  assessment 
of  interest,  administrative  costs  or 
pemilties  would  create  undue  financial 
hardship  for  the  debtor,  or  to  determine 
.whether  the  agency  should  accept  the 
debtor’s  proposed  repayment  schedule. 

If  a  debtor  disputes  or  asks  for 
reconsideration  of  the  agency’s 
determination  concerning  the  debt,  the 
debtor  will  be  required  to  provide  the 
information  or  documentation  necessary 
to  state  his/her  case.  Presumably,  the 
agency’s  initial  determination  would 
not  change  without  the  submission  of 
new  information. 

Information  concerning  the  debtor’s 
assets,  income,  liabilities,  etc.,  would 
typically  not  be  available  to  the  agency 
unless  submitted  by  the  debtor. 

II.  Current  Actions 

Failure  of  the  agency  to  request  the 
information  described  would  either 
-violate  the  debtor’s  rights  under  the 
Debt  Collection  Act  of  1982  or  limit  the 
agency’s  ability  to  collect  outstanding 
debts. 

If  a  debtor  wishes  to  appeal  an  agency 
action  based  on  undue  financial 
hardship,  he/she  may  be  asked  to 
submit  information  on  his/her  assets, 
income,  liabilities,  or  other  information 
considered  necessary  by  the  agency 
officials  for  evaluating  the  appeal.  Use 
of  the  information  will  be  explained  to 
the  debtor  when  it  is  requested;  consent 
to  use  the  information  for  the  specific 
purpose  will  be  implied  firom  the 
debtor’s  submission  of  the  information. 

in.  Type  of  Review:  Extension  without 
change. 

IV.  Agency:  Office  of  the  Chief 
Financial  Officer. 

V.  Title:  Disclosure  of  Information  to 
Credit  Reporting  Agencies; 
Administrative  Offset;  Interest  penalties 
and  Administrative  Costs. 

VI.  OMB  Number:  1225-0030. 

VII.  Agency  Number:  N/A. 

Vm.  Affected  Public:  Individuals  or 
.households;  businesses  or  other  for- 
profit;  not-for-profit  institutions;  small 
business  or  organizations;  farms; 

Federal  employees. 

IX.  Cite/Reference/Form/etc:  It  is 
estimated  that  10%  of  the  individuals 
n^and  organizations  indebted  to  the 
JDepartment  will  contest  the  proposed 
'  collection  action  and  will  request  an 
administrative  review  and/or  appeal  an 
action  based  on  undue  financi^ 
hardship:  In  some  case  the  debtor  will 
make  one  request,  but  not  the  other. 
However,  in  most  cases,  it  is  expected 
that  the  debtor  will  request  both 
actions — first,  administrative  review  of 
the  determination  of  indebtedness,  and 


second,  relief  because  of  undue 
financial  hardship. 

Annual  burden  was  estimated  based 
on  a  review  of  debtor  responses  to 
similar  requests  for  information.  Debtors 
typically  respond  in  1-2  page  letters, 
supplemented  by  copies  of  documents. 
Letters  are  most  often  typewritten. 
Annual  bmden  is  based  on  a  IV4  hour 
time  allotment  to  prepare  and  type  a 
letter.  Debtors  will  not  be  asked  to 
respond  on  a  form. 

X.  Estimated  Total  Burden  Hours: 
12,250. 

XI.  Estimated  Total  Burden  Cost: 

Estimated  annual  cost  to  the  Federal 
Government:  $734,650. 

Estimated  annual  cost  to  the 
respondents:  $239,890. 

Comment  submitted  in  response  to 
this  conunent  request  will  be 
summarized  aad/or  included  in  the 
request  for  Office  of  management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  March  25, 1997. 

Michael  N.  GrifiBn, 

Acting  Deputy  Chief  Financial  Officer. 

[FR  Doc.  97-8025  Filed  3-28-97;  8:45  am] 
BILUNQ  CODE  4510-23-M 


Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs; 
U.S.  National  Administrative  Office; 
North  American  Agreement  on  Labor 
Corporation;  Address  and  Change  of 
Date  of  Hearing  on  Submission  #9602 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACITON:  Notice. 

SUMMARY:  On  March  13, 1997,  the 
Department  provided  notice  in  the 
Federal  Register  of  a  hearing,  open  to 
the  public,  on  Submission  #9602.  The 
notice  stated  that  the  hearing  would  be 
held  in  Tucson,  Arizona,  on  April  17, 
1997,  at  a  location  to  be  announced. 

The  purpose  of  this  notice  is  to 
provide  the  address  for  the  hearing  on 
Submission  #9602  and  to  announce  a 
change  of  date. 

DATES:  The  hearing  on  Submission 
#9602  will  be  held  on  April  18, 1997, 
commencing  at  9  a.m. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Mayoaend  City  Coimcil  Chambers 
located  at  City  HaU,  255  West  Alameda, 
Tucson  Arizona  85701.  Tel:  520-791- 
4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irasema  T.  Garza,  Secretary,  U.S. 
National  Administrative  C5ffice, 
Department  of  Labor,  200  Constitution 
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Avenue,  NW.,  Room  C-4327, 
Washington,  DC  20210.  Telephone: 

(202 J  501-6653  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  Ittf’ORMATION:  Please 
refer  to  the  notice  published  in  the 
Federal  Register  on  March  13, 1997  (62 
FR- 11924)  for  supplementary 
information. 

Signed  at  Washington,  DC.,  on  March  26, 
1997. 

Irasema  T.  Garza, 

Secretary,  National  Administrative  Office. 
(FR  Doc.  97-8067  Filed  3-28-97;  8:45  am) 
BILLING  CODE  461&-2S-M 


Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  March,  1997. 

In  order  for  an  afiirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  die  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  Imve  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  s€des  or  production. 

Negative  Detenninatioss  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-33.006;  East  Point  Seafood  Co.. 

South  Bend,  WA 

In  the  following  cases,  the 
investigation  revved  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 


TA-W-~33,224:  Personal  Products  Co/ 
Johnson  6*  Johnson,  Milltown,  NJ 
TA-W-33,130;  Zenith  Electronics  Corp. 

of  Texas,  McAllen,  TX 
TA-W-33,287;  D.D.  Jones  Transfer  &• 
Warehouse  Co.,  Inc.,  Harrisburg,  PA 
TA-W-33,065;  Richland  Development 
(Penzoil  Co),  Houston,  TX 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 

TA-W-33,000  6-  A.  B.  C;  Pratt  6- 
Whitney,  North  Haven,  CT, 
Middletown,  CT,  &■  Rocky  Hill,  CT 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-33,107;  Systems  and  Electronics, 
Inc.,  West  Plains,  MO 
Worker  layoffs  at  the  subject  firm 
were  attributable  to  a  cessation  of 
production  that  was  caused  by  technical 
problems.  Other  employment  declines 
were  the  result  of  a  work  stoppage. 

TA-W-33,150;  Cinch  Connector,  Div.  of 
Labinal  Components  &■  Systems. 

Inc.,  Lombard,  IL 

TA-W-33,125;  New  River  Castings  Co., 
Radford,  VA 

The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  hy  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
ab^lute  decline  in  sales  or  production. 

TA-W-33,186;  Mail-Well  I  Corp.,  dba 
Quality  Park  Products,  St.  Paul,  MN 
TA-W-33,222:  Coltec  Industries,  Inc., 
Div.  of  FMD  Electronics  Operations, 
Roscoe,  IL 

Layoffs  at  the  subject  firm  were 
caus^  by  the  consolidation  operations 
transfering  the  production  of  the  subject 
plant  to  another  domestic  facility. 
TA-W-33,053;  Mid-America  Dairymen. 
Inc..  Sabetha,  KS 

Subject  plant  closure  was  due  to  the 
reduction  of  relevant  products  available 
in  the  area  the  company  relocated;  work 
previously  performed  at  the  subject 
plant  and  consolidated  operations. 

TA-W-33,063;  Ball  Corp.,  Columbus,  IN 
TA-W-33.029:  Willamette  Industries. 
Inc.,  Plywood  Div..  Dallas,  OR 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-33,068;  Smith  and  Wesson, 
Springfield.  MA 


U.S.  imports  of  handguns  declined 
significantly  in  the  Jan-Sept  period  of 
1996  compared  with  the  same  period  of 
1995. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 

TA-W-33,219;  Tectronics,  Inc,  Berlin. 

CT:  February  5.  1996. 

TA-W-33,181;  ADA  Garment  Finishers, 
Inc.,  El  Paso,  TX:  January  23, 1996. 
TA-W-33,111;  Elavol,  Inc.,  Cranston,  RI: 

January  3, 1996. 

TA-W-33.074;  R  &  W  Apparel. 

Scottsboro,  AL:  December  18. 1995. 
TA-W-33,131;  Carolina  Knits.  Inc., 
Statesville,  NC:  January  8, 1996. 
TA-W-33.176:  Binks  Somes  Corp., 
FranUin  Park,  IL:  January  26, 1996 
TA-W-33,020;  Weldotron  Corp., 

Piscataway.  NJ:  December  10. 1996. 
TA-W-33,246;  Schindler  Elevator  Corp., 
Randolph.  NJ:  February  10, 1996. 
TA-W-33,011;  Joe  Manufacturing,  San 
Francisco  CA:  November  18,  1995. 
TA-W-33,1 79;  Joyce  Sportswear  Co.. 

Gary.  IN:  January  30, 1996. 
TA-W-3i.047;  Lance  Garment  Corp., 
Red  Bay,  AL:  December  12, 1995. 
TA-W-33.083.  A  &  B;  Spatkle 

Sportswear.  Inc.,  Rahway,  NJ.  New 
York,  NY,  and  I^IaskJ.  VA: 
December  4, 1995. 

TA-W-33. 194;  Hasbro  Corporate 

Offices.  Pawtucket,  RI,  A;  Hasbro, 
Inc.,  Pawtucket.  RI,  B;  Rhole  Island 
Manufacturing  (RIM),  Centred  Falls. 
RI,  C;  Hasbro  Manufacturing 
Services,  Easley.  SC.  D;  Hasbro 
Manufacturing  Services.  Northvale. 
NJ,  E;  Hasbro  Toy  Group, 
Cincinnati,  OH,  F;  Hasbro  Games 
Group — Milton  Bradley  Co,  East 
Longmeadow,  MA,  G;  Hasbro 
Games  Group — Parker  Brothers, 
Beverly,  MA,  H;  Hasbro  Games 
Group — MB  Wood  Products, 
Fairfax,  VT,  I;  Hasbro 
Manufacturing  Services.  Arcade, 
NY:  February  1, 1997. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  call^  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a)  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  driring  the  month  of  March, 
1997. 
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In  order  for  an  affirmative 
-determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultiiral  firm  or  appropriate 
subdivision  thereof)  have  h^ome  totally 
or  partially  separated  firom  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  ^m  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers*  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
pi^uction  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers’  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers’  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Ca^da  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-01484;  Camp.  Inc.,  Div.  of 
Trulife.  Jackson.  Mf 

NAFTA-TAA-01474;  Mail-Well  I  Corp.. 
dba  Quality  Park  Products,  St.  Paul, 
MN 

NAFTA-TAA-01501 ;  Coltec  Industries, 
Inc.,  Div.  of  FMD  Electronics 
Operations,  Roscoe,  IL 
NAFTA-TAA-01320;  Joe 

Manufacturing,  San  Francisco,  CA 
NAFTA-TAA-01492;  Juki  Union 
Special.  Inc.,  Wayne,  NJ 
NAFTA-TAA-01426;  Systems  S’ 

Electronics.  Inc.,  West  Plains.  MO 
NAFTA-TAA-01533;  D.D.  Jones 

Transfer  and  Warehouse  Co.,  Inc., 
Harrisburg,  PA 

NAFTA-TAA-01477;  ITT  Cannon 
Commercial  Div.,  Santa  Ana,  CA 

Affirmative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 


references  the  impact  date  for  all 
workers  for  such  determination. 

NAFTA-TAA-01473;  Joyce  Sportswear 
Co..  Gary,  IN:  January  30, 1996. 
NAFTA-TAA-01445;  Federal  Mogul 
Corp.,  Leiters  Ford  Plant,  Leiters 
Ford,  IN:  January  21,  1996. 
NAFTA-TAA-C1466;  ADA  Garment 
Finishers,  Inc.,  El  Paso,  TX:  January 
.  23,  1996. 

NAFTA-TAA-01444;  Commemorative 
Brands,  Inc.,  L.G.  Balfour  Co..  North 
Attleboro,  MA:  January  22, 1996. 
NAFTA-TAA-01436;  Bins  Sames  Corp., 
Franklin  Park,  IL:  January  14, 1997. 
NAFTA-TAA-01463;  Maidenform,  Inc., 
Jacksonville,  FL:  December  20, 

1995. 

NAFTA-TAA-1349;  Killark  Electric 
Manufacturing  Co.,  a  Subsidiary  of 
Hubbell,  Inc.,  St.  Louis,  MO: 
November  14,  1995.  NAFTA-TAA- 
01524;  Schindler  Elevator  Corp.. 
Randolph.  NJ:  February  10, 1996. 
NAFTA-TAA-01455;  JB-J  Group.  Inc.. 
Formerly  Known  as  Connie 
Sportswear,  Franklin,  WV:  January 
23.  1996. 

NAFTA-TAA-01451;  Westinghouse 
Electric  Corp.,  Pensacola,  FL: 
January  27, 1996. 

NAFTA-TAA-01479;  General  Motors. 
Goleta,  CA:  February  3, 

1 997.NAFTA-TAA-01 345; 
Louisiana  Pacific,  Ketchikan  Pulp 
Co.,  Ketchikan,  AK:  November  1. 
1995. 

NAFTA-TAA-01476;  Sun  Apparel.  Inc., 
Concepcion  Plant,  El  Paso,  TX: 
January  6, 1996. 

I  hereby  certify  that  the  « 

aforementioned  determinations  were 
issued  during  the  month  of  March, 

1997.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
'  or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated;  March  21, 1997. 

Linda  G.  Poole, 

Acting  Program  Manager,  Policy  S’ 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  97-8031  Filed  3-28-97;  8:45  am] 
BHJJNQ  CODE  4510-30-M 


[TA-W-32,588;  TA-W-32,588A;  TA^- 
32,5888;  TA^-32,588C;  TA-W-32,5880; 
and  TA-W-32,588E] 

Burlington  Industries,  Inc.,  Knitted 
Fabrics  Division,  North  Carolina  and 
New  York;  Notice  of  Revised 
Determination  on  Reopening 

On  March  10, 1997,  the  Department, 
on  its  own  motion,  reopened  its 


investigation  for  the  former  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
August  27, 1996,  because  the 
“contributed  importantly"  test  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  was  not  met  for  workers  at 
the  subject  firm.  The  workers  produced 
knitted  fabric.  The  denial  notice  was 
published  in  the  Federal  Register  on 
September  25, 1996  (61  FR  50332). 

A  late  response  to  the  customer 
survey  conducted  by  the  Department 
revealed  that  a  customer  of  the  subject 
firm  increased  import  purchases  of 
knitted  fabric  dvuing  the  time  period 
relevant  to  the  investigation. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
knitted  fabric  produced  by  ^e  subject 
firm  contributed  importantly  to  the 
decline  in  sales  and  to  the  total  or 
partial  separation  of  workers  of  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

“All  workers  of  Burlington  Industries  Inc., 
Knitted  Fabrics  Division,  Greensboro,  North 
Carolina  (TA-W-32,588),  Wake  Forest,  North 
Carolina  {TA-W-32,588A),  Denton,  North 
Carolina  (TA-W-32,588B),  Rocky  Mount, 
North  Carolina  (TA— W-32,588C),  Cramerton, 
North  Carolina  (TA-W— 32,588D)  and  New 
York,  New  York  (TA-W-32,588E)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  July  19, 1995,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974.’’ 

Signed  in  Washington,  DC,  this  12th  day  of 
March  1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-8034  Filed  3-28-97;  8:45  am] 
NUJNQ  CODE  461»-afr-M 


[TA-W-33,144] 

Howard  Industries,  div.  of  NTT  Inc., 
Milford,  Illinois;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  13, 1997  in 
response  to  a  worker  petition  which  was 
fil^  on  February  13, 1997  on  behalf  of 
workers  at  Howard  Industries,  division 
of  NTT,  Inc.,  Milford,  Illinois. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA— W-31,376).  Consequently, 
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further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  D.C..  this  18th  day 
of  March,  1997. 

RuaaeUT.Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-8029  Filed  3-28-97;  8:45  am] 
BltUNG  CODE  4S10-a0-M 


[TA^-33, 085,  OSSA.  085B,  and  085C] 

Montana  Power  Company;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  February  7, 1997, 
applicable  to  workers  of  Montana  Power 
Company  located  in  Butte.  Montana. 

The  notice  was  published  in  the  Federal 
Registor  on  Mandi  12, 1997  (62  FR 
11473). 

At  the  request  of  petitioners  and  the 
State  agency,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  New  findings  show  that 
worker  separations  have  occiirred  at  the 
subject  finn’s  Missoula,  Great  Falls  and 
Havre  locations  in  Montana.  The 
workers  at  these  locations  are  engaged 
in  employment  related  to  the 
production  of  electrical  power. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
Montana  Power  Company  who  were 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
include  the  workers  of  Montana  Power 
Company  located  in  Missoula,  Great 
Falls  and  Havre,  Montana. 

The  amended  notice  applicable  to 
TA-W— 33,085  is  hereby  issued  as 
follows: 


"All  woricers  of  Montana  Power  Comapany, 
Butte,  Montana  (TA-W-33,085)  Missoula. 
Montana  TA— W— 33,085A).  Great  Falls, 
Montana  (TA-W-33,085B)  and  Havre, 
Montana  (TA-W-33.085C),  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  27, 1995, 
are  eli^ble  to  apply  for  adjustment  assistance 
\mder  Section  223  of  the  Trade  Act  of  1974.” 

Signed  at  Washington.  DC.  this  14th  day  of 
March  1997. 

RnaseUT.Kile. 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-8026  FUed  3-28-97;  8:45  am] 
BHjJNQ  CODE  4610-3(Ma 


rrA-W-33.18S] 

Montma  Power  Co..  Missoula, 

Montana,  Termination  of  Investig^ion 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  10, 1997  in 
response  to  a  worker  petition  which  was 
fil^  January  21, 1997  on  behalf  of 
workers  at  Montana  Power  Company 
located  in  Missoula,  Montana  (TA— W— 
33,185). 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-33,085A).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC.  this  14th  day 
of  March  1997. 

RusaeU  T.  Kile, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-8032  Filed  3-28-97;  8:45  am] 
BILUNG  CODE  4510-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  A^iy  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 


of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  section  221(a) 
of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separation  began  or  threatened 
to  begin  and  the  subdivision  of  the  firm 
involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  10, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  10, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210. 

Signed  at  Washington,  D.C.  this  10th  day 
of  March  1997. 

Rnsaell  T.  Kile, 

Program  Manager,  Policy  6r  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 

Petitions  Instituted  on  03/10/97 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
petition 

Product(s) 

33,259  . . 

Owens  Brockway  (Wrks) . 

Waco.  TX . . . 

02/22/97 

Glass  Containers. 

33,260  . 

Allied  Signal,  Inc  (Comp)  . 

Greenville,  OH . . 

02/28/97 

Air  Filters,  Transmission  Filters. 

33,261  . 

Texas  Instrument  (Comp)  . 

Temple,  TX . . 

.  02/18/97 

IBM  Corripatible  Notebook  Comput- 

33,262  . 

CMT  Industries,  Inc  (Comp) . 

El  Paso,  TX  . . . . 

01/13/97 

Ladies  Blazers. 

33,263  ...... 

Roseburg  Forest  Product  (LSW) . 

Roseburg,  OR  . . 

02/17/97 

Wood  Fiber— Veneer. 

33,264  . 

Jefferson  Smurfit  Corp  (UPlU)  . 

Monroe,  Ml  . . . 

02/20/97 

Industrial  Packaging. 

33,265 

Renmn  5^nA  Co  ,  Ino  (Comp) 

.looAstvirg,  MO  . . 

01/17/97 

Ladies’  Footwear. 

33,266  . 

EcoTKxny  Color  Card  Co  (UI^U)  ... 

Roselle,  NJ . 

02/19/97 

Sample  Cards. 
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Petitions  Instituted  on  03/10/97— Continued 


Subject  firm 
(petitioners 

Location 

Date  of 
petition 

FMC  Corp  (lAMAW)  . 

Mkfdleport,  NY . 

02/24/97 

International  Wire  Corp  (Comp) . 

Eucyrus,  OH  . 

02/26/97 

Sun  Apparel.  Inc  (Comp)  . 

Concepcion,  TX . 

02/25/97 

Binney  and  Smith,  Inc  (Wrks)  . 

Winfield,  KS . . . 

02A)6/97 

Complex  Tooling  &  Molding  (Comp) 

South  Boulder,  CO . 

02/20/97 

Qinton  Mills  (Wrks)  . 

Clinton,  SC  . . . 

02/15/97 

Consolidated  Contractors  (UNITE)  ... 

Buffalo.  NY  . . . 

02/12/97 

Perfection  Pad  Comp.  (UNITE) . 

Buffalo,  NY  . . 

02/12/97 

Kings  Creek  Manufacturing  (Comp) .. 

Ferguson,  NC . . . . . 

02/19/97 

Square  D  (IBEW)  . . . . 

Milwaukee,  Wl  . 

02/18/97 

Lucas  Aftermarket  (Wrks)  . 

Troy,  Ml  . . . 

02/20/97 

Johnson  and  Johnson  Med.  (Wrks)  .. 

Arlington,  TX . 

02/21/97 

Johnson  Controls  (Wrks) . 

Ann  Arbor,  Ml  . . . 

02/18/97 

Guilford  of  Maine  (Wrks)  . . 

Newport,  ME . 

02/13/97 

Sittcocks  Plastics  Jnf  1  (Wrks)  . 

Berkeley  Heights,  NJ . 

02/11/97 

Dirtnh  Mill  Inr  (Wrks) 

1  ahannn,  PA  .  . . 

02/19/97 

Rodtri  Co  (Wrks)  . 

Alberta,  VA . . . 

02/21/97 

S.  Schwab  rVi ,  Inc  (Wrks) . 

CumbedarxJ,  MD  . 

01/15/97 

Campbell  Plastics  Div  (lUE) . 

Schenectady,  NY . 

02J07I97 

Stevens  Intematiorial  (Comp)  . 

Hamiitnn,  OH  . . 

02/26/97 

DD  Jortes  Warehouse  (Wrks)  . 

Harrisbi.irg,  PA  .  . . . . 

0^/^6l97 

Moresource-Magnetic  (Wrks) . 

Fredericktown,  MO . . . 

02/26/97 

CDR  Rkfway  (Wrks)  . 

Ridgway,  PA . 

02/19/97 

Elk  Spirwiers  (Wrks)  . 

Hope  Mills.  NC  . . . 

02/19/97 

Wotco  Corp/Oleo  (Wrks)  . 

Newark,  NJ . : . 

02/13/97 

Furadan. 

Electrical  Wiring  Harnesses. 

Jeans,  Jackets,  Shirts,  Shorts. 
Crayons  and  Markers. 

Plastic  Parts. 

Textile  Products  for  Home. 

Sleeve  Heads,  Shoulder  Pads. 

Sleeve  Heads,  Shoulder  Pads. 
Ladies'  Bath  Robes  &  Beach  Cover- 
ups. 

Low/Medium  Voltage  Transformers. 
Altemators,'Oenerators  &  Starters. 
Surgical  Gloves. 

Motorized  Seat  Tracks. 

Fabric. 

Custom  Printing  of  Credit  Cards. 

Sew  Blouses. 

Sportswear  Contractor. 

Infant’s  Wear. 

Autoniotive  BodyskJe  Molding. 
Printing  Equipment. 

Distribute  &  Repair  Electronics. 
Novelty  Refrigerator  Magnets. 

Inks. 

Polyester  Yam. 

Fatty  Acids. 


[FR  Doc.  97-8028  Filed  3^8-97;  8:45  am] 
BKJJMQ  COOC  4510-90-M 


[NAFTA-001443] 

Allied  Signal  Inc.,  Truck  Brake 
.  Systems  Co.,  Charlotte,  North 
Carolina,  Ce^fication  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transitionai  Adjustment  Assistance 

Pursnant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  n, 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2331).  the  Department  of  Labor 
herein  presents  the  results  of  an 
investigation  regarding  certification  of 
eligibility  to  apply  for  NAFTA-TAA. 

In  order  to  m^e  an  affirmative 
determination-  and  issue  a  certification 
of  eligibility  to  apnly  for  NAFTA-TAA, 
the  group  eligibili^  requirements  in 
either  paragraph  (a)(1)(A)  or  (a)(l)(B).of 
Section  250  of  the  Trade  Act  must  be 
met.  It  is  determined  in  this  case  that 
Ihe  requirements  of  (a)(1)(B)  of  Section 
250  have  been  met — a  shift  in 
production  from  the  workers’  firm  to 
Mexico  or  Canada  of  articles  like  or 
directly  competitive*  with  those 
produced  bythe  subject  firm. 

The  investigation  was  initiated  on 
January  21, 1997  in  response  to  a 
petition  filed  by  International  Union  of 


United  Automobile,  Aerospace  end 
Agricultural  Implement  Workers  of 
America  (UAW),  Local  2081,  on  behalf 
of  workers  at  Allied  Signal  Inc.,  Truck 
Brake  Systems  Company,  Charlotte, 
North  Carolina.  Workers  are  engaged  in 
the  production  of  truck  brake  products. 

Investigation  findings  revealed  that  a 
shift  in  production  of  truck  brake 
products  to  Acuna,  Mexico  has  occiurred 
and  is  continuing. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I  conclude 
that  there  was  a  shift  in  production  from 
the  workers’  firm  to  Mexico  of  articles 
that  are  like  or  directly  competitive-with 
those  produced  by  the  subject  firm.  In 
accord€mce  with  the  provisions  of  the 
Trade  Act,  I  make  the  following 
certification: 

All  workers  at  Allied  Signal,  Truck  Brake 
r  Systems.Company,  Chariotte,  North  Carolina 
.  who  became,  totally  or  partially  separated 
from  employment  on  or  after  January  21, 

1996  are  eligible  to  apply  for  NAFTA-TAA 
^under  Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  EX],  this  28th  day  of 
February,  1997. 

RusaeUT.Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-6027  Filed  3-28-97;  8:45  am] 

.  BIUINO  CODE  4610-30-H 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  imder  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182),  hereinafter  called 
(NAITA-TAA),  have  been  filed  with 
State  Governors  under  section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  II,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Program  Manager  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA),.  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  armounces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor’s  actions 
and  the  Labor  Department’s 
investigations  are  to  determine  whether 
■  the  workers  separated  from  employment 
of  after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-'TAA  under 
'Subchapter  Dof-the  Trade  Act  because 
•<of  increased  imports  fiom  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
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subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in  * 

Washington,  E)C  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  than  April 
10, 1007. 


Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
_  subject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
address  shown  below  not  later  than 
April  10, 1997. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  OTAA,  ETA, 


DOL,  Room  C— 4318,  200  Ckmstitution 
Avenue,  NW.,  Washington,  DC  20210 

Signed  at  Washington.  DC,  this  18th  day  of 
March.  1997. 

Russell  Kile, 

Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

Appendix 


Subject  firm 

Location 

Date  re- 
eeive(fat«. 
Governor’s 
office 

Petition 

number 

Articles  produced 

Anchor  Gbut-s  Gontainer . 

Houston,  TX . . . . 

3/03/97 

NAFTA-1,536 

NAFTA-1,537 

NAFTA-1,538 

NAFTA-1,539 

glass  container. 

Children’s  sportswear. 

Truck  driving  service. 

Refrigerator  magnets. 

Rodtri  Company  . 

Schwerman  Trucking  . 

Moresource  macnetic  Collectibles . 

Alberta,  VA . . 

El  Paso.  TX  . 

Fredericktown,  MO . 

'  2/26/97 
3/03/97 
3/03/97 

Rnamn  Rhon .  .. 

•loneahiirg,  MO  . 

3/03/97 

NAFTA-1,540 

NAFTA-1,541 

NAFTA-1,542 

NAFTA-1,543 

NAFTA-1,544 

NAFT/V-1,546 

NAFTA-1,546 

NAFTA-1,547 

NAFTA-1,548 

NAFT/^1.549 

NAFTA-1,550 

NAFTA-1,551 

NAFTA-1.552 

NAFTA-1,553 

NAFTA-1,554 

NAFT/\-t,555 

NAFTA-1,556 

NAFTA-1,557 

NAFTA-1,558 

Ladies  footwear. 

Rosetxirg  Forest  Products . . 

Dixonville,  OR . 

2/27/97 

Fresenius . 

Ar>chor  Glass  Containers . . 

Ogden,  UT  . . 

Connellaville,  PA  . 

3/04/97 

3/04/97 

Medical  supplies. 

Glass  containers. 

Spenco  Manufacturing . 

nwena-lllinnia  ClnaiirR  . . . 

Glenville,  WV . 

Frie,  PA  . . 

2/13/97 

3/06/97 

Car  seat  pads,  carry  pads. 

Metal  cans  and  lids. 

1  nii«  Gallat . 

I.lnirintown,  PA  . 

3/06/97 

3/06/97 

Sweaters. 

tJnifoiir  Finisher  . . . 

Hickory,  NC  . 

Textiles,  finishing  fabric. 

Corrugated  boxes. 

Wire. 

Inland  Papertxiard  and  Packaging  . 

International  Wire  . . 

Erie,  PA . . . 

Hiicynia,  OH  . 

'  3rt)6/97 
2/28/97 

Allied  Signal  . . . . 

Greenville,  OH  . 

2/28/97 

Air  filter. 

Micom  Communication . 

5>imi  Valley,  CA 

2/11/97 

Data  communication  devices. 

LaDonna  Sportswea*'  . 

Warren  A*R 

•3/11/97 

Shirts,  slacks,  and  shorts. 

Milk. 

A.<L<uiriaterl  Milk  Prndiioers  . 

Corpus  Christi,  TX . . . 

3/10/97 

Deluxe  Cnrp  . . 

New  Rerlin,  Wl  . 

3/10/97 

Check  printing. 

Distribution  transformers. 

Atlantic  Power  Sy«tem.<i  . 

Fayetteville,  NC  . . 

3/05/97 

Siebe  . . . . . . . 

Rrowwnsville,  TX . . 

3/10/97 

Temperature  pressure  controls. 
Apparel,  t-shirt. 

Bus,  transit. 

Lexington  Fabrics . 

Flexible  Corporation . . . . 

Hamilton,  AL . 

Delaware,  OH . 

3/07/97 

.3/11/97 

IFR  Doc.  97-8030  Filed  3-28-97;  8:45aml 

BILUNQ  CODE  4510-30-M 


[NAnrA-01412,  NAFTA-01412A.  NAFTA- 
01412B,  and  NAFTA-1412C] 

Montana  Power  Company  (Butte, 
Missoula,  and  Great  Falls,  Montana); 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  250(a), 
Subchapter  D,  Chapter  2,  Title  11,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitioi^  Adjustment 
Assistance  on  February  7, 1997, 
applicable  to  all  workers  of  Montana 
Power  Company  located  in  Butte, 
Montana.  The  notice  was  published  in 
the  Federal  Register  on  March  12, 1997 
(62  FR  11473). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
‘have  occmred  at  the  subject  firm’s 
Missoula,  Great  Falls  and  Havre 


locations  in  Montana.  The  workers  at 
these  locations  are  engaged  in 
employment  related  to  the.production  of 
electrical  power. 

The  intent  of  the  Department’s 
certification  is  to  include  ^1  workers  of 
Montana  Power  Company  who  were 
affected  by  increased  imports  from 
Mexico  or  Canada.  Accordingly,  the 
Department  is  emending  the  worker 
certification  to  include  the  workers  of 
'Montana  Power  Company  located  in 
Missoula,  Great  Falls  and  Havre, 
Montana. 

The  amended  notice  applicable  to 
NAFTA — Q1412  is  hereby  issued  as 
follows: 

■  All  workers  of  Montana  Power  Company, 
Butte,  Montana  (NAFTA-01412),  Missoula, 
Montana  (NAFTA— 1412A),  Great  Falls, 
Montana  (NAFTA-01412B)  and  Havre, 
Montana  (NAFTA-1412C),  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  27, 1995 
are  eligible  to  apply  for  NAFTA-TAA  tmder 
Section  250  of  the  Trade  Act  of  1974. 


Signed  at  Washington.  DC.,  this  14th  day 
of  Nterch  1997. 

RusseUT.Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-8033  Filed  3-28-97;  8:45  am) 

BILLMO  COOE  4S10-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-  )0351 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee, 
NASA-NIH  Advisory  Subcommittee  on 
Behavioral  andOiomedical  Research; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

^  ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 

L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimounces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
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Sciences  and  Applications  Advisory 
Committee,  NASA-NIH  Advisory 
Subcommittee  on  Behavioral  and 
Biomedical  Research. 

DATES:  April  17. 1997,  8:30  a.m.  to  5:30 
p.m.;  and  April  18, 1997, 8  a.m.  to  12:30 
p.m. 

ADDRESSES:  NASA  Headquarters,  Room 
7H46,  300  E  Street  SW,  Washington,  DC 
20546. 

R>R  FURTHER  mFORMATION  CONTACT:  Ms. 
Diana  P.  Hoyt,  Code  UP,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-1893. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 
Thursday,  April  17, 1997,  from  5  p.m. 
to  5:30  p.m.  in  accordance  with  5  U.S.C. 
522b  (c)(6),  to  allow  for  discussion  on 
qualifications  of  individuals  being 
considered  for  membership  to  the 
Committee.  The  remainder  of  the 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Review  of  the  Office  of  Life  and 
Microgravity  Sciences  and 
Applications  Status 
— Status  of  NASA-NIH  Activities 
— ^NSBR  Irutitute  and  Center  for  Fluid/ 
Combustion  Research  Status 
— Research  Acconunodation  (Groimd/ 
Space) 

— Planning  Nutrition  for  Metabolism 
and  Phcumacology  Research 
— Radiation  Biology 
— Commercial  Programs 
— NASA-Mir  Research 
— Global  Health  Strategic  Planning 
— Astro  and  Space  Biology  Planning 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor’s  register. 

Dated:  March  24. 1997. 

Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 
Nationai  Aeronautics  and  Space 
Administration. 

(FR  Doc.  97-6095  Filed  3-26-97;  8:45  am) 
BNJJNQ  CODE  7S10-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  information  collection 
activities:  Submission  for  OMB  review; 
Comment  Request 

agency:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 


for  approval  the  information  collections 
described  in  this  notice,  which  are  used 
in  the  National  Historical  Publications 
and  Records  Commission  grant  program. 
The  public  is  invited  to  comment  on  the 
proposed  information  collections 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  April  30, 1997  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Maya  Bernstein,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730,  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
i^ormation  collections.  NARA 
published  a  notice  of  proposed 
collection  for  these  iifformation 
collections  on  January  24, 1997  (62  FR 
3718).  No  comments  were  received. 
NARA  has  submitted  the  described 
information  collections  to  OMB  for 
approval. 

response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA’s  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collections: 

Title:  NHPRC  Budget  Form  and 
Instructions. 

OMB  number:  3095-0004. 

Agency  form  number:  NA  Form 
17001. 

Type  of  review:  Regular. 

Affected  public:  Nonprofit 
organizations  and  institutions,  state  and 
local  government  agencies.  Federally 
acknowledged  or  state-recognized 
Native  American  tribes  or  groups,  and 
individuals  who  apply  for  NHPRC 


grants  for  support  of  historical 
documentary  editions,  archival 
preservation  and  planning  projects,  and 
other  records  projects. 

Estimated  number  of  respondents: 
174. 

Estimated  time  per  response:  3  hours. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  apply  for 
NHPRC  grant).  Respondents  generally 
submit  no  more  than  1  applications  per 
year. 

Estimated  total  aimual  burden  hours: 
552. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1206.58.  The 
collection  is  prepared  by  prospective 
grantees.  The  budget  form  is  used  by  the 
NHPRC  staff,  reviewers,  the 
Commission  to  determine  whether 
proposed  project  is  methodologically 
soimd  and  suitable  for  support  and  as  a 
basis  for  determining  the  amount  of 
support  to  be  provided. 

Dated:  March  26, 1997. 

L.  Re3fnolds  Cahoon, 

Assistanl  Archivist  for  Human  Resources  and 
Information  Services. 

[FR  Doc.  97-8107  Filed  3-28-97;  8:45  am) 
BILUNQ  CODE  TSIS-OI-P 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Bioiogicai 
Sciences;  Notice  of  Meeting  in 
Accordance  With  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  as 
amended),  the  National  Science 
Foundation  Announces  the  Following 
Meeting 

Name:  Special  Emphasis  Panel  in 
Bioiogicai  Sciences  (1754). 

Date  and  Time:  April  14-16, 1997,  8:00 
a.m.-5:00  p.m. 

Place:  NSF  at  4201  Wilson  Blvd., 

Arlington,  Virginia  22230,  Rm.  310. 

Type  of  Meeting:  Closed. 

Contact  Person:  Karl  A.  Koehler,  Program 
Director,  Barry  R.  Masters,  Program  Director, 
Biological  Instrumentation  and  Instrument 
Development,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1472. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
for  acquisition  of  Biological  Instrumentation 
and  Instrument  Development  for  the  Major 
Research  Instrument  (MRI)  program  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 
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These  matters  are  exempt  imder  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated;  March  24, 1997. 

Linda  AUen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management.  Acting  Committee  Management 
Officer. 

(FR  Doc.  97-7969  Filed  3-28-97;  8:45  am] 
BILUNG  CODE  7S65-01-M 


Office  of  Polar  Programs,  Arctic  Social 
Science  Program;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Polar  Programs  (1209). 

Date  and  Time:  April  18, 1997;  8:00  a.m. 
to  5:00  p.m. 

Place:  Room  730,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Carol  Seyfrit,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1029. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Arctic 
Social  Science  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individual  associated  with  the 
proposals.  These  matters  are  exempt  imder  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  24, 1997. 

Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-7968  Filed  3-28-97;  8:45  am] 
BILUNQ  CODE  7S66-01-M 


NATIONAL  WOMEN’S  BUSINESS 
COUNCIL 

s. 

Sunshine  Act  meeting 

AGENCY:  National  Women’s  Business 
Council. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Women’s  Business  Ownership  Act, 
Public  Law  100-403  as  amended,  the 
National  Women’s  Business  Council 
(NWBC)  announces  a  forthcoming 
Council  meeting  and  joint  meeting  of 
the  NWBC  and  Interagency  Committee 


on  Women’s  Btisiness  Enterprise.  These 
meetings  will  cover  action  items  to  be 
taken  by  the  National  Women’s 
Business  Coimcil  in  Fiscal  Year  1997 
including  but  not  limited  to  increasing 
procurement  opportunities  and  access 
to  capital  for  women  business  owners. 
DATES:  April  8, 1997,  from  10:00  am  to 
5:00  pm. 

ADDRESSES:  U.S.  Department  of 
Treasiuy,  Secretary’s  Conference  Room, 
Room  #3327,  Washington,  DC  20515. 
STATUS:  Open  to  the  public. 

CONTACT:  For  further  information 
contact  Amy  Millman,  Executive 
Director,  or  Gilda  Presley, 
Administrative  Officer,  National 
Women’s  Business  Council,  409  Third 
Street,  SW.,  Suite  5850,  Washington,  DC 
20024,  (202)  205-3850. 

Gilda  Presley, 

Administrative  Officer,  National  Women’s 
Business  Council. 

[FR  Doc.  97-8199  Filed  3-27-97;  2:17  pm] 
BKUNG  CODE  6820-AB-M 


NUCLEAR  REGULATORY 
COMMISSION 

(lA  97-001] 

Darryl  D.  McNeil;  Order  Prohibiting 
Involvement  in  NRC-Licensed 
Activities  (Effective  Immediately) 

I 

Darryl  D.  McNeil  was  employed  by 
SBI  as  a  Security  Lieutenant  at  Florida 
Power  Ckirporation’s  (FPC)  Crystal  River 
site.  SBI  is  a  contractor  to  FPC  and 
provides  security  services  for  the  site. 
FPC  holds  License  No.  DPR-72  for 
Crystal  River  Unit  3,  issued  by  the 
Nuclear  Regulatory  Ckmimission  (NRC 
or  Commission)  pursuant  to  10  C^FR  Part 
50  on  January  28, 1977.  The  license 
authorizes  FPC  to  operate  Crystal  River 
Unit  3  in  accordance  with  the 
conditions  specified  therein. 

n 

10  CFR  73.55(d)  requires,  in  part,  that 
nuclear  power  plant  licensees  control 
all  points  of  personnel  access  into  a 
protected  area.  10  CFR  73.55(d)(5) 
requires  that  a  munbered  picture  badge 
identification  system  be  used  for  all 
individuals  who  are  authorized  access 
to  protected  areas  without  escort.  The 
objective  of  the  regulation  is  to  provide 
high  assurance  that  only  individuals 
who  require  access  and  have  been  found 
to  be  trustworthy  and  reliable  and  do 
not  constitute  an  unreasonable  risk  to 
the  health  and  safety  of  the  public  are 
allowed  to  enter  the  protected  area.  The 
(Crystal  River  Unit  3  Operating  License 


Section  2.D,  Physical  Security,  requires 
FPC  to  maintain  in  effect  all  provisions 
of  the  Commission-approved  Physical 
Security  Plan.  FPC’s  Physical  Security 
Plan,  Revision  6-9,  Sef:tion  5.4.3  states; 
“When  badges/key  cards  are  allowed  to 
leave  the  Protected  Area,  they  will  be 
under  the  observation  and  control  of 
Security  Force  personnel.  •  •  *  Lost 
and  missing  badges/key  cards  are 
immediately  removed  from  the  Security 
Computer  as  soon  as  Security 
Supervision  is  made  aware  of  the  loss. 
Prior  to  removal  from  the  Security 
Computer,  an  investigation  is  conducted 
to  determine  any  unauthorized  use.’’ 

On  February  9, 1996,  a  Quality 
Assurance  employee  at  Crystal  River 
Unit  3  left  the  site  while  wearing  his 
security  badge.  Diiring  the  period  of 
March  6, 1996,  throu^  December  13, 

1996,  the  Nuclear  Regulatory 
Commission  (NRC)  Office  of 
Investigations  (OI)  conducted  an 
investigation  of  the  circumstances 
surrounding  the  loss  of  control  of  the 
security  badge  at  the  Crystal  River  site. 
From  its  investigation,  the  NRC 
concludes  that  contract  security 
employees  intentionally  and 
deliberately  conspired  to  cover  up  the 
loss  of  the  security  badge.  Specifically, 
the  evidence  reveled  that,  prior  to  the 
return  of  the  employee  to  the  site,  two 
security  officers  became  aware  that  this 
event  had  occurred,  and  notified  their 
supervisor,  Darryl  D.  McNeil,  of  the 
event  Although  Mr.  McNeil  admitted  to 
the  OI  investigator  that  he  was  aware  of 
the  requirements  to  deactivate  a  missing 
badge  in  the  seciirity  access  computer, 
and  to  initiate  an  investigation  upon 
being  informed  of  the  mistake,  he  did 
not  comply  with  these  requirements. 
Instead,  he  permitted  the  security 
officers:  (1)  to  retrieve  the  individual’s 
badge  when  he  returned  to  the  site  later 
that  day;  (2)  to  card  the  badge  out  as  if 
it  had  been  processed  properly  upon  the 
individual’s  exit  frnm  the  plant;  and  (3) 
to  return  the  badge  to  the  badge  rack. 

On  January  16, 1997,  the  NRC  sent  a 
certified  letter  to  Mr.  McNeil  advising 
him  that  his  actions  appeared  to  have 
violated  10  CFR  50.5,  Deliberate 
Misconduct,  an^  offering  him  the 
opportunity  to  attend  a  predecisional 
enforcement  conference.  By  letter  dated 
February  10, 1997,  Mr.  McNeil  provided 
a  written  response  to  the  January  16, 

1997,  letter  in  lieu  of  participation  in  an 
enforcement  conference.  Mr.  McNeil’s 
letter  indicated  that  he  was  aware  an 
employee  had  left  the  facility  with  his 
badge  and  that  he  had  been  informed 
that  the  security  officer  planned  to 
retrieve  the  badge  and  return  it  to  the 
badge  rack.  Mr.  McNeil  stated  that  in  his 
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judgement,  these  actions  posed  no 
security  risk  to  the  plant. 

m 

Based  on  the  above,  it  appears  that 
Mr.  McNeil  engaged  in  deliberate 
misconduct  in  that,  although  he  was 
aware  of  badge  security  requirements, 
he  deliberately  allowed  security  officers 
to  improperly  retrieve,  card  out,  and 
return  a  badge  which  had  been  taken 
off-site  to  the  badge  rack,  and 
deliberately  failed  to  remove  the 
employee’s  badge  from  the  security 
access  computer  or  initiate  an 
investigation  of  the  incident.  These 
actions  were  not  authorized  by  plant 
procedures.  Mr.  McNeil’s  deliberate 
misconduct  caused  the  Licensee  to  be  in 
violation  of  Section  5.4.3  of  its  Physical 
Security  Plan  and  is,  therefore,  a 
violation  of  10  CFR  50.5(a)(1).  The  NRC 
must  be  able  to  rely  on  licensees, 
contractors  and  their  employees  to  fully 
comply  with  NRC  requirements.  This  is 
essential  with  respect  to  access 
authorization  programs  at  nuclear 
power  plants  because  the  NRC  relies  on 
members  of  a  nuclear  facility’s  security 
force  to  ensure  that  all  individuals  who 
are  allowed  to  access  the  facility  meet 
high  standards  of  trustworthiness  and 
reliability.  Mr.  McNeil’s  deliberate 
misconduct  raises  serious  doubt  as  to 
whether  he  can  be  relied  upon  to 
comply  with  NRC  requirements. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  Commission 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr.  McNeil  were  permitted  at  this  time 
to  be  involved  in  NRC-licensed 
activities.  Therefore,  public  health  and 
safety  and  the  public  interest  require 
that  Mr.  McNeil  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  one  year  from  the  date 
of  this  Order  and,  if  he  is  currently 
involved  with  another  licensee  in  NRC- 
licensed  activities,  he  must  immediately 
cease  such  activities,  and  inform  the 
NRC  of  the  name,  addre^  and  telephone 
number  of  the  employer,  and  provide  a 
copy  of  this  Order  to  the  employer. 
Additionally,  Mr.  McNeil  is  required  to 
notify  the  NRC  of  his  first  employment 
in  NRC-licensed  activities  for  one  year 
following  the  prohibition  period. 
Furthermore,  pursuant  to  10  CFR  2.202, 

I  find  that  the  significance  of  Mr. 
McNeil’s  conduct  described  above  is 
such  that  the  public  health,  safety  and 
interest  require  that  this  Order  be 
immediately  effective. 


IV 

Accordingly,  pursuant  to  sections 
103, 161b,  161i,  1610, 182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission’s 
regulations  in  10  CFR  2.202, 10  CFR 
50.5  and  10  CFR  150.20,  it  is  hereby 
ordered,  effective  immediately,  that: 

A.  Mr.  Darryl  D.  McNeil  is  prohibited  for 
one  year  from  the  date  of  this  Order  from 
engaging  in  or  exercising  control  over 
individuals  engaged  in  fffiC-licensed 
activities.  If  Mr.  McNeil  is  currently  involved 
in  NRC  licensed  activities,  he  must 
immediately  cease  such  activities,  inform  the 
NRC  of  the  name,  address  and  telephone 
number  of  the  employer,  and  provide  a  copy 
of  this  Order  to  the  employer.  NRC-licensed 
activities  are  those  activities  that  are 
conducted  pursuant  to  a  specific  or  general 
license  issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement  State 
licensees  conducted  pursuant  to  the 
authority  granted  by  10  CFR  150.20. 

B.  For  a  period  of  one  year  following  the 
period  of  prohibition  set  forth  in  Paragraph 
IV.  A.  above,  Mr.  Darryl  D.  McNeil  shall, 
within  20  days  of  his  acceptance  of  his  first 
employment  offer  involving  NRC-licensed 
activities  as  defined  in  Paragraph  IV.  A  above, 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.  S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  of  the 
name,  address,  and  telephone  number  of  the 
employer  or  the  entity  where  he  is,  or  will 
be,  involved  in  NRC-licensed  activities.  The 
notice  shall  include  a  statement  of  his 
commitment  to  compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence  that  he 
will  now  comply  with  applicable  NRC 
requirements. 

The  Director,  Office  of  Enforcement, 
may  relax  or  rescind,  in  writing,  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  McNeil  of  good 
cause. 

V 

In  accordance  with  10  CFR  2.202,  Mr. 
McNeil  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  thi.s  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  ^  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  imder  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  McNeil  or 


other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  he 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Coimsel  for 
Hearings  and  Enforcement  at  the  same 
address,  and  to  the  Regional 
Administrator,  NRC  Region  11, 101 
Marietta  Street,  NW,  Suite  2900, 

Atlanta,  Georgia  30323  and  to  Mr. 
McNeil  if  the  answer  or  hearing  request 
is  by  a  person  other  than  Mr.  McNeil.  If 
a  person  other  than  Mr.  McNeil  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr. 

McNeil  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Mr. 
McNeil,  or  any  other  person  adversely 
affected  by  thi.s  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfoimded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approv^  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specific  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

For  the  Nuclear  Regulatory  Conunission. 
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Dated  at  Rockville,  Maryland,  this  24th  day 
of  March  1997. 

Edward  L.  Jordan, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness,  Program  Oversight, 
Investigations  and  Enforcement. 

(FR  Doc.  97-8053  Filed  3-28-97;  8:45  am] 
BIUJNG  CODE  75M-01-P 


Privacy  Act  of  1974,  as  Amended: 
Establishment  of  a  New  System  of 
Records 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Establishment  of  a  new  system 
of  records. 

.  SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
establish  a  new  Privacy  Act  System  of 
Records,  NRC-42,  “Skills  Assessment 
and  Employee  Profile  Recm^s — ^NRC.” 

<  EFFECTIVE  DATE:  The  new  system  of 
records  will  become  effective  without 
further  notice  on  May  12, 1997,  unless 
comments  received  on  or  before  that 
date  cause  a  contrary  decision.  If 
changes  are  made  based  on  NRC’s 
review  of  comments  received,  NRC  will 
publish  a  new  final  notice. 

.  ADDRESSES:  Send  conunents  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch.  Hand 
deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  Federal  workdays. 
Copies  of  comments  may  be  examined, 
or  copied  for  a  fee,  at  the  NRC  Public 
Document  Room  at  2120  L  Street,  NW., 
Lower  Level,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jona 
L.  Souder,  Freedom  of  Information/ 
Local  Public  Document  Room  Branch, 
Office  of  Information  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone:  301-415-7170. 
SUPPLEMENTARY  INFORMATION:  NRC  is 
establishing  a  new  System  of  Records, 
'NRC-42,  “Skills  Assessment  and 
Employee  Profile  Records — NRC,”  for 
the  primary  purpose  of  enabling  the 
Chief  Information  Officer  (CIO)  to  ciury 
out  the  duties  and  responsibilities 
contained  in  section  5125(cJ(3)  of  the 
National  Defense  Authorization  Act.  for 
Fiscal  Year  1996  which  requires  the  CIO 
to,  among  other  things,  assess  the 
requirements  established  for  agency 
personnel  regarding  knowledge  and 
skill  in  information  resources 
management;  assess  the  extent  to  which 
certain  positions  and  personnel  meet 
the  requirements;  and  develop  strategies 
and  plans  for  hiring,  training,  and 


professional  development  in  order  to 
rectify  any  deficiency  in  meeting  the 
retirements. 

The  CIO  may  also  use  the  new  system 
of  records  to  prepare  skills  profiles  of 
employees  reporting  to  the  CIO,  to 
assess  the  skills  of  ^  CIO  staff  in  light 
of  the  functions  performed  by  the  CIO 
organization,  to  develop  individual  and 
organizational  training  and  recruitment 
plans,  and  to  assign  personnel. 

Other  offices  may  maintain  similar 
.kinds  ofrecords  relative  to  their  specific 
duties,  functions,  and  responsibilities. 

A  report  on  the  proposed  new  system 
of  records  is  being  sent  to  the  Office  of 
Management  and  Budget  (OMB),  the 
Committee  on  Governmental  Affairs  of 
the  U.S.  Senate,  and  the  Committee  on 
Government  Reform  €md  Oversight  of 
the  U.S.  House  of  Representatives  as 
required  by  thnPrivacy  Act  and  OMB 
Circular  No.  A-130,  “Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals.” 

Accordingly,  the  NRC  proposes  to  add 
NRC— 42  to  read  as  follows: 

NRC-42 

SYSTEM  name: 

Skills  Assessment  and  Employee 
Profile  Records — NRC. 

SYSTEM  location: 

'Primary  system — Chief  Information 
Officer,  NRC,  11545  Rockville  Pike, 
Rodcville,  Maryland. 

Duplicate  systems — rDuplicate  systems 
may  exist,- in  whole  or  in  part,  at  the 
NRC’s  Headquarters,  regional,  and  other 
offices  listed  in  Addendum  I,  Parts  1 
and  2.  This  system  of  records  may 
contain  some  of  the  information 
contained  in  other  systems  of  records. 
These  other  systems  may  include,  but 
are  not  limited  to: 

NRC-11,  General  Persoimel  Records 
(Official  Personnel  Folder  and  Related 
Records) — NRC; 

NRC-13,  Incentive  Awards  Files — 
NRC; 

NRC-19,  Official  Personnel  Training 
Records  Files — ^NRC; 

NRC-22,  Personnel  Performance 
Appraisals — NRC;  and 

NRC-27,  Recruiting,.  Examining,  and 
Placement  Records — NRC. 

CATEGO«ES  OF  MOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current,  prospective,  and  former  NRC 
employees,  experts,.con8ultants, 
contractors,  and  employees  of  other 
Federal  agencies  and  State,  local,  and 
foreign  governments  and  private 
entities. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBM: 

Specific  information  maintained  on 
individuals  includes  individual  skills 


assessments  that  identify  the  knowledge 
and  skills  possessed  by  the  individual 
and  the  level  of  skills  possessed,  and 
may  include  a  skills  profile  containing, 
but  not  limited  to,  their  name;  date  of 
birth;  social  security  number;  service 
computation  date;  series  and  grade; 
address  and  phone  number,  education; 
training;  work  and  skills  experience; 
special  qualifications;  licenses  and 
certificates  held;  honors  and  awards; 
career  interests,  goals  and  objectives; 
and  availability  for  travel  or  geographic 
relocation.  Individual  training  plans, 
when  developed,  may  also  be 
maintained  in  this  system. 

AUTHORITV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  104-106,  National  Defense 
Authorization  Actifor  Fiscal  Year  1996, 
sec.  5125;  Agency  Chief  Information 
Officer,  February  10, 1996;  5  U.S.C. 

3396  (1988);  5  U.S.C.  4103  (1988);  42 
U.S.C.  2201  (1988);  Executive  Order 
9397,  November  22, 1943;  Executive 
Order  11348,  February  20, 1967,  as 
amended  by  Executive  Order  12107, 
December  28, 1978. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTBI,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  records  will  be 
to  assess  the  Imowledge  and  skills 
needed  to  perform  the  functions 
assigned- to  individuals  and  their 
organizations.  It  will  specifically  be 
usi^  by  the  Chief  Information  Officer 
(QO)  to  carry  out  the  provisions  of 
section  5125(c)(3)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996  which  requires  the  CIO  to, 
among  other  things,  assess  the 
requirements  established  for  agency 
personnel  regarding  knowledge  and 
skill' in- information  resources 
management  and  the  adequacy  of  the 
requirements  for  achieving  performance 
goals  established  for.  information 
'  resources  management;  assess  the  extent 
to- which  certain  positions  and 
personnel  meet  the  requirements; 
develop  strategies  and  specific  plans  for 
hiring,  training,  and  profession^ 
development  to  rectify  deficiencies  in 
meeting  the  requirements;  and  report  to 
the  head  of  the  agency  the  progress 
made  in- improving  information 
resources  management. 

Information  in  the  system  may  be 
used  by  the  CIO  to  prepare  skills 
profiles  of  employees  reporting  to  the 
QO,  including  those  in  the  Office  of 
Information  Resources  Management;  to 
assess  the  skills  of  the  QO  st^  in  light 
of  the  functions  performed  by  the  QO 
organization;  to  develop  an 
^organizational  training  plan/program;  to 
prepare  individual.training  plans;  to 
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develop  recmitment  plans;  and  to  assign 
personnel.  Other  offices  may  maintain 
similar  kinds  of  records  relative  to  their 
specific  duties,  functions,  and 
responsibilities. 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act,  which  includes  disclosure 
to  other  NRC  employees  who  have  a 
need  for  the  information  in  the 
performance  of  their  duties,  NRC  may 
disclose  information  contained  in  this 
system  of  records  without  the  consent  of 
the  subject  individual  if  the  disclosure 
is  compatible  with  the  purpose  for 
which  the  information  was  collected 
under  the  following  routine  uses: 

a.  To  employees  and  contractors  of 
other  Federal,  State,  local,  and  foreign 
agencies  or  to  private  entities  in 
connection  with  joint  projects,  working 
groups,  or  other  cooperative  efforts  in 
whi(^  the  NRC  is  participating. 

b.  To  the  National  Archives  and 
Records  Administration  or  to  the 
General  Services  Administration  for 
records  management  inspections 
conducted  imder  44  U.S.C.  2904  and 
2906. 

c.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

POLKIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSING,  RETAMMG,  AND 
DISPOSmON  OF  RECORDS  IN  TNE  SYSTBI: 

storage: 

Information  is  maintained  in 
computerized  form  and  in  paper  copy. 
Computerized  form  includes 
information  stored  in  memory,  on  disk, 
and  on  computer  printouts. 

RETRIEV  ABILITY: 

Information  may  be  retrieved  in  a 
number  of  ways,  including  but  not 
limited  to  the  individual’s  name,  social 
security  number,  position  title,  office,  or 
skill  level;  various  skills,  knowledge, 
training,  education,  or  work  experience; 
or  subject  or  key  words  developed  for 
the  system. 

SAFEGUARDS: 

Records  are  maintained  in  buildings 
where  access  is  controlled  by  a  security 
guard  force.  Records  are  maintained  in 
areas  where  access  is  controlled  by 
keycard  and  is  limited  to  NRC  and 
contractor  personnel  and  to  others  who 
need  the  records  to  perform  their  official 
duties.  Access  to  computerized  records 
requires  use  of  proper  password  and 
user  identification  codes. 

RETENTION  AND  disposal: 

System  input  records  are  destroyed 
after  the  information  is  converted  to 
electronic  medium  and  verified  in 


accordance  with  General  Records 
Schedules  20-2.  a  emd  b.  System  data 
maintained  electronically  are  currently 
unscheduled  and  must  be  retained  imtil 
a  records  disposition  schedule  for  this 
information  is  approved  by  the  National 
Archives  and  Records  Administration. 
Hard  copy  records  dociunenting  skills 
requirements,  assessments,  strategies, 
and  plans  for  meeting  the  requirements 
are  currently  imscheduled  and  must  be 
retained  until  a  records  disposition 
schedule  for  this  information  is 
approved  by  the  National  Archives  and 
Records  Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  to  the  Chief  Information 
Officer,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Cffief,  Freedom  of 
Information/Local  Public  Document 
Room  Branch,  Office  of  Information 
Resources  Management,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001  and  comply  with  NRC’s 
Privacy  Act  regulations  regarding 
verification  of  identity  contained  in 
NRC’s  Privacy  Act  regulations,  10  CFR 
part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  “Notification  Procedure’’  and 
comply  with  NRC’s  Privacy  Act 
regulations  regarding  verification  of 
identity  and  record  access  procedures 
contained  in  NRC’s  Privacy  Act 
regulations,  10  CFR  part  9. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  “Notification  Procedure’’  and 
comply  with  NRC’s  Privacy  Act 
regulations  regarding  verification  of 
identity  and  contesting  record 
procedures  contained  in  NRC’s  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  a  number  of  sources, 
including  but  not  limited  to  the 
individual  to  whom  it  pertains, 
information  derived  from  that  supplied 
by  the  individual,  other  systems  of 
records,  supervisors  and  other  NRC 
officials;  contractors,  and  other  agencies 
or  entities. 

Dated  at  Rockville,  MD,  this  25th  day  of 
March,  1997. 


For  the  Nuclear  Regulatory  Commission. 
Anthony  J.  Galanie, 

Chief  Information  Officer. 

(FR  Doc.  97-8052  Filed  3-28-97;  8:45  ami 
BILLING  CODE  75MM)1-P 


PRESIDENTS  COMMISSION  ON 
CRITICAL  INFRASTRUCTURE 
PROTECTION 

Public  Meeting 

action:  Atlanta  PCCIP  public  meeting. 
TIME  AND  DATE:  9:00  a.m.-12:00  p.m., 
Friday,  April  18, 1997. 

PLACE:  Inforum,  250  William  Street, 
Atlanta,  GA  30303. 

MATTERS  TO  BE  CONSIDERED:  Advice  or 
comments  of  any  concerned  citizen, 
group  or  activity  on  assuring  America’s 
critical  infrastructures. 

Note:  A  sign-language  interpreter  will  be 
available  for  the  hearing-impaired. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Nelson  McCouch,  Public  A%irs 
Director,  (703)  696-9395, 
nelson.mccoucb@pccip.gov. 

)im  Kurtz, 

Executive  Secretariat.  President’s 
Commission  on  Critical  Infrastructure 
Protection. 

[FR  Doc.  97-8U57  Filed  3-28-97;  8:45  am] 
BILUNQ  CODE  3110-4S-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral.  No.  IC-22581;  812-10474] 

The  Advisors’  Inner  Circle  Fund; 

Notice  of  Appiication 

March  25, 1997. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC’’). 

ACTION:  Notice  of  Application  for 
Exemption  tmder  the  Investment 
Company  Act  of  1940  (“the  Act’’). 

APPLICANT:  The  Advisors’  Inner  Circle 
Fund  (the  “Fund’’),  on  behalf  of  each 
series  thereof,  including  any  series 
created  after  the  date  of  the  application 
(a  “Portfolio’’  and  together,  the 
“Portfolios”). 

RELEVANT  ACT  SECTIONS:  Exemptions 
requested  under  sections  6(c)  and  17(b) 
frem  section  17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  to  permit  redemptions  in 
kind  shares  of  the  Portfolios  by 
shareholders  who  are  “affiliated 
persons”  of  the  Portfolios  within  the 
meaning  of  section  2(a)(3)(A)  of  the  Act 
(“Affiliated  Shareholders”). 
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RUNG  DATES:  The  application  was  filed 
on  December  30, 1996.  Applicant  has 
agreed  to  file  an  additional  amendment 
during  the  notice  period,  the  substance 
of  which  is  incorporated  herein. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  21, 1997  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant.  2  Oliver  Street,  Boston,  MA 
02109. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  B.  McDonald,  Jr.,  Senior 
Counsel,  at  (202)  942-0533,  or  Mary  Key 
Freeh,  Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants  Representations 

1.  The  Fxmd,  an  open-end 
management  investment  company 
established  as  a  Massachusetts  business 
trust,  currently  offers  twelve  Portfolios. 
The  Fund  currently  consists  of  the 
following  Portfolios:  Clover  Capital 
Equity  Value  Fund,  Clover  Capital  Fixed 
Income  Fund,  and  Clover  Capital  Small 
Cap  Value  Fund,  each  advised  by  Clover 
Capital  Management,  Inc.;  AIG  Money  > 
Market  Fimd,  advised  by  AIG 
Management  Capital.  Corp.;  White  Oak 
Growffi  Stock  Fund  and  Pin  Oak 
Aggressive  Stock  Fund,  each  advised  by 
Oak  Associates,  Ltd.;  HGK  Fixed  Income 
Fimd,  advised  by  HGK  Asset 
Management,  Inc.;  FMC  Select  Fund, 
advised  by  First  Manhattan  Co.;  CRA 
Realty  Shares  Portfolio,  advised  by  CRA 
Real  Estate  Securities  L.P.;  €md  Pinnacle 
Extended  Liquidity  Portfolio,  Pinnacle 
Short  Duration  Portfolio,  and  Pinnacle 
Intermediate  Duration  Portfolio,  each 
advised  by  TCB,  L.P. 

2.  Shares  of  a  Portfolio  may  be 
redeemed  at  the  net  asset  value  per 


share  next  determined  after  the  transfer 
agent  receives  a  proper  redemption 
request.  The  Fimd’s  prospectuses  and 
statements  of  additional  information 
provide  that,  in  limited  circumstances, 
a  Portfolio  may  satisfy  all  or  part  of  a 
redemption  request  by  delivering 
portfolio  securities  to  a  redeeming 
sh£ueholder  if  the  board  of  trustees  of 
the  Fund  (the  “Board”)  ^  determines 
that  it  is  appropriate  in  order  to  protect 
the  best  interests  of  the  Portfolio  and  its 
shareholders. 

3.  The  Fund,  on  behalf  of  each 
Portfolio,  has  elected  to  be  governed  by 
the  provisions  of  rule  18f-l  under  the 
Act.  This  election  commits  each 
Portfolio,  during  any  90-day  period  for 
any  one  shareholder,  to  redeem  its 
shares  solely  in  cash  up  to  the  lesser  of 
$250,000  or  1%  of  the  Portfolio’s  net 
asset  value  at  the  beginning  of  such 
period.  The  Board,  including  all  of  the 
Independent  Trustees,  has  determined 
that  it  would  be  in  the  best  interests  of 
the  Portfolios  and  their  shareholders  to 
pay  to  each  Affiliated  Shareholder  the 
redemption  price  for  its  shares  inkind  to 
the  extent  permitted  by  the  Fund’s  rule 
18f-l  election. 

4.  Securities  distributed  to  Affiliated 
Shareholders  in  cqnnection  with 
redemptions  in-kind  will  be  selected 
and  v^ued  under  the  same  procedures 
used  for  the  selection  and  valuation  of 
shares  distributed  to  other  shareholders 
(the  “non-affiliated  shareholders”)  as 
redemptions  in-kind.  Thus,  all  such 
shares  will  be  valued  in  the  same 
manner  as  they  would  be  valued  for 
purposes  of  computing  a  Portfolio’s  net 
asset  value,  which  is  the  last  quoted 
sales  price,  or  if  there  is  no  reported 
sale,  at  the  last  quoted  bid  price. 

5.  Securities  to  be  distributed  in-kind 
will  be  distributed  on  a  pro  rata  basis 
after  excluding:  (a)  securities  which,  if 
distributed,  would  be  required  to  be 
registered  xmder  the  Securities  Act  of 
1933;  (b)  securities  by  entities  in 
countries  that  (i)  restrict  or  prohibit  the 
holding  of  securities  by  non-nationals 
other  than  through  qu^ified  investment 
vehicles,  such  as  the  Portfolios,  or  (ii) 
permit  transfers  of  ownership  of 
securities  to  be  affected  only  by 
transactions  conducted  on  a  laical  stock 
exchange;  and  (c)  certain  portfolio  assets 
(such  as  forward  currency  exchange 
contracts,  futures  and  options  contracts, 
and  repurchase  agreements)  that, 
although  they  may  be  liqmd  and 
marketable,  must  be  traded  through  the 
marketplace  or  with  the  counterparty  to 


>  Five  of  the  Fund’s  seven  trustees  are  no 
“interested  persons”  as  defined  in  section  2(a)(19) 
of  the  Act  (the  "Independent  Trustees”). 


the  transaction  in  order  to  effect  a 
change  in  beneficial  ownership. 

6.  l^h  will  be  paid  for  that  portion 
of  a  Portfolio’s  assets  represented  by 
cash  eqiuvalents  (such  as  certificates  of 
deposit,  commercial  paper,  and 
repurchase  agreements)  and  other  assets 
that  are  not  readily  distributable 
(including  receivables  and  prepaid 
expenses),  net  of  all  liabilities 
(including  accounts  payable).  A 
Portfolio  also  will  distribute  cash  in  lieu 
of  any  securities  held  in  its  investment 
portfolio  not  amounting  to  roimd  lots 
(or  which  would  not  amount  to  round 
lots  if  included  in  the  in-kind 
distribution),  fiBctional  shares,  and 
accrual  on  such  securities. 

7.  Applicant  seeks  relief  to  permit 
Affiliate  Shareholders  who  are 
“affiliated  persons”  of  a  Portfolio  only 
within  the  meaning  of  section  2(a)(3)(A) 
of  the  act  (i.e.,  by  virtue  of  their 
ownership  of  5%  or  more  of  the  voting 
securities  thereof)  to  redeem  their  shai^ 
in-kind,  subject  to  the  limitations  of  the 
Fund’s  rule  18f-l  election.  The  relief 
sought  would  not  extend  to 
shareholders  who  are  “affiliated 
persons”  of  a  Portfolio  within  the 
meaning  of  sections  2(a)(3)  (B)-(F)  of  the 
Act. 

Legal  Analjrsis 

1.  Section  17(a)(2)  of  the  Act,  in 
relevant  part,  makes  it  unlawful  for  an 
affiliated  person  of  a  registered 
investment  company  or  an  affiliated 
person  of  such  a  person,  acting  as 
principal,  to  knowingly  “purchase” 
from  such  registered  investment 
company  any  security  or  other  property 
(except  securities  of  which  the  seller  is 
the  issuer).  Section  2(aK3)(A)  of  the  Act 
defines  “affiliated  person”  to  include 
any  person  owning  5%  or  more  of  the 
outstanding  voting  securities  of  such 
other  {>erson. 

2.  S^tion  17(b)  provides  that  the  SEC 
may,  by  order  upon  application,  grant 
exemptions  from  the  prohibitions  of 
section  17(a)  with  respect  to  any 
particular  transaction  if  the  terms  of  the 
proposed  transaction  are  fair  and 
reasonable  and  do  not  involve 
overreaching;  if  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
involved;  and  the  proposed  transaction 
is  consistent  with  the  general  purpioses 
of  the  Act. 

3.  Section  6(c)  of  the  Act  provides,  in 
part,  that  the  SEC,  by  order  upon 
application,  may  conditionally  or 
imconditionally  exempt  any  person, 
security  or  transaction  from  any 
provisions  of  the  Act,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
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consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicant  submits  that  is  has 
satisfi^  the  requirements  of  sections 
6(c)  and  17(b).  Applicant  believes  that 
the  use  of  an  objective,  verifiable 
standard  for  the  selection  and  valuation 
of  any  seciirities  to  be  distributed  in 
connection  with  a  redemption  in-kind 
will  ensure  that  all  such  redemptions 
will  be  on  terms  that  are  reasonable  and 
fair  to  the  Portfolios,  their  shareholders 
and  the  Affiliated  Shareholders,  and 
will  not  involve  overreaching  on  the 
part  of  any  person.  Similarly,  the 
proposed  transactions  are  consistent 
with  the  investment  policies  of  the 
Portfolios,  which  expressly  disclose  the 
Portfolios’  ability  to  redeem  shares  in- 
kind.  Finally,  applicant  believes  that  the 
terms  of  the  proposed  transactions  are 
reasonable  and  fair  to  all  parties  and  are 
consistent  with  the  protection  of 
investors  and  the  provisions,  policies 
and  pu^oses  of  the  Act. 

Affiliate  Shareholders  who  wish  to 
redeem  shares  in-kind  would  receive 
the  same  in-kind  distribution  of 
portfolio  securities  and  cash  on  the 
same  basis  as  any  other  shareholder 
wishing  to  redeem  shares,  and  would 
not  receive  any  advantage  not  available 
to  any  other  shareholder  requesting  a 
comparable  redemption  if  the  proposed 
in-kffid  redmnptions  are  permitted. 

Applicant’s  Conditions 

Applicant  agrees  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  securities  distributed  to  both 
Affiliated  Shareholders  and  non- 
affiliated  shareholders  pursuant  to  a 
redemption  in-kind  (the  “In-Kind 
Securities’’)  will  be  limited  to  securities 
that  are  traded  on  a  public  securities 
market  or  for  which  quoted  bid  are 
traded  on  a  public  securities  market  or 
for  which  quoted  bid  and  asked  prices 
are  available. 

2.  The  In-Kind  Seciuities  will  be 
distributed  by  the  Portfolio  on  a  pro  rata 
basis  after  excluding:  (a)  seciuities 
which,  if  distributed,  would  be  required 
to  be  registered  under  the  Securities  Act 
of  1933;  (b)  securities  issued  by  entities 
in  countries  which  (i)  restrict  or  prohibit 
the  holding  of  securities  by  non- 
nationals  other  than  through  qualified 
investment  vehicles,  such  as  the 
Portfolios,  or  (ii)  permit  transfers  of 
ownership  of  seciuities  to  be  effected 
only  by  transactions  conducted  on  a 
loc^  stock  exchange;  and  (c)  certain 
portfolio  assets  (such  as  forward  foreign 
currency  exchange  contracts,  futures 
and  options  contracts  and  repurchase 


agreements)  that,  although  they  may  be 
liquid  and  marketable,  must  be  traded 
through  the  marketplace  or  with  the 
counterparty  to  the  transaction  in  order 
to  effect  a  change  in  beneficied 
ownership.  Cash  will  be  paid  for  that 
portion  of  the  Portfolio’s  assets 
represented  by  cash  equivalents  (such  eis 
certificates  of  deposit,  commercied 
paper,  and  repuitdiase  agreements)  and 
other  assets  which  are  not  readily 
distributable  (including  receivables  and 
prepaid  expenses),  net  of  all  liabilities 
(including  accounts  payable).  In 
addition,  the  Portfolio  will  distribute 
cash  in  lieu  of  securities  held  in  its 
portfolio  not  amounting  to  round  lots 
(or  which  would  not  amount  to  round 
lots  if  included  in  the  in-kind 
distribution),  fiectional  shares,  and 
accruals  on  such  securities. 

3.  The  Board  of  Trustees  of  the 
Applicant,  including  a  majority  of  the 
Trustees  who  are  not  "interested 
persons’’  (as  defined  in  Section  2(a)(19) 
of  the  Act)  of  the  Fund,  will  determine 
no  less  fi^quently  than  annually:  (a) 
whether  the  In-I^d  Securities,  if  any, 
have  been  distributed  in  accordance 
with  condition  1;  and  (b)  whether  the 
distribution  of  any  such  In-Kind 
Securities  is  consistent  with  the  policies 
of  the  relevant  Portfolio  as  reflected  in 
the  prospectus  of  that  Portfolio.  In 
addition,  the  Board  of  Trustees  shall 
make  and  approve  such  changes  as  the 
Board  deems  necessary  in  its  procedures 
for  monitoring  Applicant’s  compliance 
with  the  terms  and  conditions  of  this 
application. 

4.  The  Portfolios  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  fium  the  end  of  the  fiscal  year  in 
which  a  proposed  in-kind  redemption 
occurs,  the  first  two  years  in  an  easily 
accessible  place,  a  written  record  of 
each  such  redemption  setting  forth  the 
identity  of  the  Affiliated  Shareholder,  a 
description  of  each  security  distributed, 
the  terms  of  the  distribution,  and  the 
information  or  materials  upon  which 
the  valuation  was  made. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-8073  Filed  3-28-97;  8:45  am] 
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[Rel.  No.  IC-22580;  812-10496] 

Dreyfus/Laurei  Funds  Trust,  st  al.; 
Notics  of  Application 

March  24, 1997. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 


ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  Dreyfus/Laurel  Funds  Trust 
(the  “Trust”)  and  Dreyfus  Growth  and 
Value  Funds,  Inc.  (the  “Company”). 
RELEVANT  ACT  SECTION:  Order  requested 
pursuant  to  section  17(b)  of  the  Act 
granting  an  exemption  from  section 
17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  under  section  17(b) 
granting  an  exemption  from  section 
17(a)  of  the  Act  to  permit  a  series  of  the 
Company  to  acquire  all  of  the  assets  and 
assume  ^1  of  the  stated  liabilities  of  a 
series  of  the  Trust. 

RUNG  DATES:  The  application  was  filed 
on  January  14, 1997  and  amended  on 
March  19, 1997.  Applicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
included  in  this  notice. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
m^.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  16, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  £)C  20549. 
Applicants,  200  Park  Avenue,  New 
York,  NY  10166. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
McCrea,  Staff  Attorney  (202)  942-0562, 
or  Mercer  E.  Bullard,  Branch  Chief, 

•  (202)  942-0564  (Office  of  Investment 
<^ompany  Regulation,  Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 
1.  The  Company,  a  Maryland 
corporation,  is  registered  under  the  Act 
as  an  open-end  management  investment 
company.  The  Dreyfus  Aggressive 
Growth  Fund  (the  “Acquiring  Fund”)  is 
one  of  ten  series  of  the  Company.  The 
Trust,  a  Massachusetts  business  trust,  is 
registered  under  the  Act  as  an  open-end 
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management  investment  company.  The 
Dreyfus  Special  Growth  Fund  (the 
“Acquired  Fund”)  is  one  of  three  series 
of  the  Trust.  Dreyfus  acts  as  investment 
adviser  to  both  the  Acquiring  and 
Acquired  Fimds.  Dreyhis  is  a  wholly- 
owned  subsidiary  of  Mellon  Bank, 
which  is  a  wholly-owned  subsidiary  of 
Mellon  Bank  Corporation  (“Mellon”). 

2.  The  Acquiring  Fimd  shares  are  sold 
primarily  to  retail  investors  by  the 
distributor  of  the  Fund,  Premier  Mutual 
Fund  Services,  Inc.  (“Premier”),  and 
through  securities  dealers,  banks  or 
other  financial  institutions  that  have 
entered  into  a  selling  agreement  with 
Premier.  The  Acquiring  Fund  imposes 
no  fiunt-end  or  deferred  sales  ch^es  or 
distribution  fees.  The  Acquiring  Ftmd’s 
shares  are  sold  subject  to  shareholder 
services  plan  (the  “Shareholder  Services 
Plan”),  whereby  the  Acquiring  Fund 
pays  Premier  for  the  provision  of  certain 
services  to  Acquiring  Fimd  shareholders 
a  fee  at  the  annual  rate  of  0.25  or  1% 

of  the  value  of  the  Acquiring  Fimd’s 
average  daily  net  assets.^  Shares  of  the 
Acquiring  Fund  acquired  by  purchase  or 
exchange  after  February  28, 1997  and 
redeemed  or  exchanged  less  than  15 
days  after  they  are  acquired  will  be 
subject  to  a  ledemption  fee  of  1.0%  of 
the  net  asset  value  of  the  shares 
redeemed  or  exchanged. 

3.  The  Acquired  Fund  issues  two 
classes  of  sh^s.  Investor  shares  and 
Class  R  shares.  Investor  shares  are  sold 
primarily  to  retail  investors  by  banks, 
securities  brokers  or  dealers,  other 
financial  institutions,  and  Premier,  the 
distributor  of  the  Acquired  Fund's 
shares.  Class  R  shares  are  sold  primarily 
to  bank  trust  departments  and  other 
financial  service  providers  acting  on 
behalf  of  customers  having  a  qu^ified 
trust  or  investment  accoimt  or 
relationship  at  such  institution  or  to 
customers  who  have  received  and  hold 
shares  of  the  Acquired  Fund  distributed 
to  them  by  virtue  of  such  account  or 
relationship.  Mellon  owns  with  power 
to  vote  approximately  99%  of  the 
outstanding  Class  R  shares  of  the 
Acquired  Fund,  which  constitute 
approximately  7%  of  the  shares  of  the 
Acquired  Fund.  The  Acquired  Fimd 
imposes  no  sales  charges  in  connection 
with  the  purchase  or  redemption  of 
either  class  of  its  shares,  but  Investor 
shares  are  subject  to  a  distribution  fee 
under  a  distribution  plan  adopted 
pursuant  to  rule  12b-l  under  the  Act 

4.  The  investment  objective  of  the 
Acquiring  Fund  is  capital  appreciation. 
The  Acquiring  Fund  seeks  to  obtain  this 
objective  by  investing  at  least  65%  of  its 


'  The  Sharahoider  Services  Plan  is  not  a  plan 
adopted  pursuant  to  rule  125-1  under  the  Act 


assets  in  a  portfolio  of  publicly-trade 
equities  of  domestic  and  foreign  issuers 
that  are  categorized  as  growth 
companies  by  Dreyfus.  The  investment 
objective  of  the  Acquired  Fund  is  to 
seek  above-average  capital  growth 
without  regard  to  income,  llie  Acquired 
Fund  seeks  to  obtain  this  objective  by 
focusing  on  companies,  small  or  large, 
with  above-average  growth 
opportunities.  In  obtaining  this 
objective,  the  Acquired  Fund  will  invest 
in  issuers  with  unique  or  proprietary 
products  or  services  leading  to  a  rapidly 
growing  market  share. 

5.  The  Company,  on  behalf  of  the 
Acquiring  Fund,  and  the  Trust,  on 
behalf  of  the  Acquired  Fimd,  entered 
into  an  Agreement  and  Plan  of 
Reorganization  dated  as  of  December  31, 
1996  (the  “Agreement”),  to  effectuate  a 
proposed  reorganization  (the 
“Reorganization”).  The  Acquiring  Fund 
proposes  to  acquire  all  the  assets  of  the 
Acquired  Fund  in  exchange  for  shares  of 
the  Acquiring  Fund  with  an  aggregate 
net  asset  value  equal  to  that  of  the  assets 
transferred  minus  the  liabilities  of  the 
Acquired  Fund  that  will  be  assumed  by 
the  Acquiring  Fund.  The  Acquired  Fund 
will  endeavor  to  discharge  all  of  its 
known  liabilities  and  obligations  prior 
to  a  closing  presently  expected  to  occur 
on  or  about  April  18, 1997  (the  “Closing 
Date”).  The  Acquiring  Fund  will  assume 
all  liabilities,  debts,  obligations, 
expenses,  costs,  charges  and  reserves  of 
the  Acquired  Fund  reflected  on  the 
unaudited  statement  of  assets  and 
liabilities  of  the  Acquired  Fund  as  of  the 
close  of  regular  trading  on  the  New  York 
Stock  Exchange  (“NYSE”)  as  of  the 
Closing  Date. 

6.  The  number  of ^ull  and  fractional 
shares  of  the  Acqufrmg  Fund  to  be 
issued  to  shareholders  of  the  Acquired 
Fund  will  be  determ^ed  on  the  basis  of 
the  relative  net  ass^^  values  of  the 
Acquired  Fund  computed  as  of  the  close 
of  regular  trading  on  the  NYSE  on  the 
Closing  Date  (the  “Valuation  Time”).  As 
soon  after  the  Closing  Date  as 
conveniently  practicable,  the  Acquired 
Fund  will  distribute  in  kind  pro  rata  to 
its  shareholders  of  record  determined  as 
of  the  Valuation  Time,  in  liquidation  of 
the  Acquired  Fund,  the  sham  of  the 
Acqijuring  Fimd  received  by  it  pursuant 
to  the  Reorganization.  Such  distribution 
will  be  accomplished  by  the 
establishment  of  an  account  in  the  name 
of  each  shareholder  of  the  Acquired 
Fund  on  the  share  records  of  the 
Acquiring  Fund's  transfer  agent  and 
transfianing  to  each  such  account  a 
niunber  of  shares  of  the  Acquiring  Fund 
representing  the  respective  pro  rata 
number  of  frdl  and  fraction^  shares  of 
the  Acquiring  Fund  due  to  such 


shareholder  of  the  Acquired  Fund.  After 
such  distribution  and  the  winding  up  of 
its  affairs,  the  Acquired  Fund  will  be 
terminated.  Shares  of  the  Acquiring 
Fund  received  by  shareholders  of  the 
Acquired  Fimd  pursuant  to  the 
Reorgemization  will  not  be  subject  to  the 
Acquiring  Fund's  redemption  fee. 

7.  On  or  before  the  Closing  Date,  the 
Acquired  Fund  will  have  declared  a 
dividend  and/or  other  distributions  that, 
together  with  all  previous  dividends 
and  other  distributions,  shall  have  the 
effect  of  distributing  to  the  Acquired 
Fund's  shareholders  all  taxable  income 
for  all  taxable  years  ending  on  or  prior 
to  the  Closing  Date  and  for  its  current 
taxable  year  through  the  Closing  Date 
(computed  without  regard  to  any 
deduction  for  dividends  paid)  and  all  of 
its  net  capital  gain  realiz^  in  all  such 
taxable  years  (after  reduction  for  any 
capital  loss  car^orward). 

8.  On  NovemTOr  6, 1996,  the  board  of 
directors  of  the  Company,  and  on 
October  24, 1996  and  December  11, 

1996,  the  board  of  trustees  of  the  Trust 
(collectively,  the  “Boards”),  including 
members  of  the  Boards  who  are  not 
interested  persons,  unanimously 
approved  tiie  Agreement.  The  Boards 
considered  the  advisability  of  the 
Reorganization  and  found  that  it  was  in 
the  Imt  interests  of  the  relevant  Fimd 
and  that  the  interests  of  the  existing 
shareholders  of  each  relevant  Fund 
would  not  be  diluted  as  a  result  of  the 
Reorganization. 

9.  m  assessing  the  Reorganization  and 
the  terms  of  the  Agreement,  the  factors 
considered  by  the  Boards  included:  (a) 
The  relative  past  growth  in  assets  and 
investment  performance  of  the  Funds; 

(b)  the  future  prospects  of  the  Funds, 
both  under  circumstances  where  they 
are  not  reorganized  and  where  they  are 
reorganized;  (c)  the  compatibility  of  the 
investment  objectives,  policies  and 
restrictions  of  the  Acquiring  Fund  and 
the  Acquired  Fund;  (d)  the  effect  of  the 
Reorganization  on  the  expense  ratios  of 
each  Fund  based  on  a  comparison  of  the 
expense  ratios  of  the  Acquiring  Fund 
with  those  of  the  Acquir^  Fund  on  a 
“pro  forma”  basis;  (e)  the  costs  of  the 
Reorganization  to  the  Funds;  (f)  whether 
any  ^ture  cost  savings  could  be 
achieved  by  combining  the  Funds;  (g) 
the  tax-free  nature  of  the 
Reorganization;  and  (h)  alternatives  to 
the  Reorganization. 

10.  The  Funds  will  bear  the  expenses 
of  the  Reorganization  pro  rata  according 
to  the  aggregate  net  assets  in  each  Fund 
on  the  Closing  Date.  Each  Board 
considered  the  fact  that  the  Funds  will 
bear  all  of  the  direct  expenses  of  the 
Reorganization,  whether  or  not  the 
Reorganization  is  consummated,  when 
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approving  the  Reorganization  and  the 
Agreement.  These  expenses  include 
professional  fees  and  the  cost  of 
soliciting  proxies  for  the  meeting  of  the 
Acquired  Fund’s  shareholders, 
consisting  principally  of  printing  and 
mailing  expenses,  together  with  the  cost 
of  any  supplementary  solicitation. 

11.  On  January  13, 1997,  the 
Acquiring  Fund  filed  with  the  SEC  its 
registration  statement  on  Form  N-14, 
containing  a  preliminary  combined 
prospectus/proxy  statement.  Applicants 
sent  the  prospectus/proxy  statement  to 
shareholders  of  the  Acquired  Fimd  on 
or  about  March  5, 1''97  for  their 
approval  at  a  special  meeting  of 
sh^holders  scheduled  for  April  7, 

1997. 

12.  Notwithstanding  approval  of  the 
Reorganization  Agreement  by  the 
shareholders  of  the  Acquired  Fund,  the 
Closing  Date  of  the  Reorganization  may 
be  postponed  and  the  Agreement  may 
be  terminated  prior  to  the  Closing  Date 
by  either  party  because:  (a)  Its  governing 
board  determines  that  circumstances 
have  developed  that  make  proceeding 
with  the  Reorganization  inadvisable;  (b) 
a  material  breach  by  the  other  jMuty  of 
any  representation,  warranty,  or 
agreement  contained  therein  has 
occurred;  or  (c)  a  condition  to  the 
obligation  of  the  terminating  party 
caimot  be  met.  (p.  15)  Applicants  agree 
not  to  make  any  material  changes  to  the 
Agreement  without  prior  SEC  approval. 

AppUcanta’  Legal  Aiial3rsis 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  acting 
as  princif^,  from  knowin^y  selling  any 
su^  security  or  other  property  to  such 
registered  company,  or  purchasing  from 
such  registered  company  any  security  or 
other  property. 

2.  Section  2(a)(3)  of  the  Act  defines 
the  term  “affiliated  person  of  another 
person”  to  include,  in  pertinent  part, 
any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote,  5%  or  more  of  the 
outstanding  voting  securities  of  such 
other  person,  and  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
imder  coimnon  control  with  such  other 
person,  and  if  such  other  person  is  an 
investment  company,  any  investment 
adviser  thereof. 

3.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  ffie  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
conunon  directors/trustees,  and/or 


common  officers,  provided  that  certain 
conditions  are  satisfied. 

4.  Applicants  believe  that  they  may 
not  rely  on  rule  17a-8  in  connection 
with  the  Reorganization  because  the 
Acquiring  Fund  and  the  Acquired  Fund 
may  be  affiliated  for  reasons  other  than 
those  set  forth  in  the  rule.  Mellon  owns 
100%  of  the  outstanding  voting 
securities  of  Dreyfus  and  approximately 
99%  of  the  outstanding  Class  R  shares 
of  the  Acquired  Fund,  which  constitute 
approximately  7%  of  the  outstanding 
shares  of  the  Acquired  Fund.  Because  of 
this  ownership,  applicants  believe  that 
the  Acquiring  Fund  may  be  deemed  an 
affiliate  person  of  an  affiliated  person 
of  the  Acquired  Fund,  and  vice  versa, 
for  reasons  not  based  solely  on  their 
common  adviser. 

5.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
fiom  the  provisions  of  section  17(a)  if 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the -part 
of  any  person  concerned;  the  proposed 
transactidn  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned;  and  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

6.  Applicants  si^nit  that  the  terms  of 
the  Reorganization  satisfy  the  standards 
set  forth  in  section  17(b),  in  that  the 
terms  are  fair  and  reasonable  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  Applicants  note  that 
each  Board,  including  the  non- 
interested  Trustees  and  Directors, 
reviewed  the  terms  of  the 
Reorganization  as  set  forth  in  the 
Agreement,  including  the  consideration 
to  be  paid  or  received,  and  found  that 
participation  in  the  Reorganization  as 
contemplated  by  the  Agreement  is  in  the 
best  interests  of  the  Company,  the  Trust, 
and  each  Fvmd,  and  that  the  interests  of 
existing  shareholders  of  each  Fimd  will 
not  be  diluted  as  a  result  of  the  ' 
Reorganization.  Applicants  also  note 
that  the  exchange  of  the  Acquired 
Fund’s  assets  and  liabilities  for  the 
shares  of  the  Acquiring  Fund  will  be 
based  on  the  Funds’  relative  net  asset 
values. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  97-6004  Filed  3-28-97;  8:45  am] 
BHJJNQ  CODE  801(M>1-M 


Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  [62FR  13728,  March  21, 
1997] 

STATUS:  CLOSED  MEETING. 

PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  March  21, 
1997. 

CHANGE  IN  THE  MEETING:  Cancellation. 

The  closed  meeting  scheduled  for 
Thursday,  March  27, 1997,  at  10:00 
a.m.,  has  been  cancelled. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  aud  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  March  27. 1997. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  97-8216  Filed  3-27-97;  2:17  pm] 
BILUNG  CODE  SOIO-OI-M 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94—409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  March  31, 1997. 

An  open  meeting  will  be  held  on 
Thursday,  April  3, 1997,  at  10:00  a.m. 

A  closed  meeting  will  be  held  on 
Thursday,  April  3, 1997,  following  the 
10:00  a.m.  open  meeting. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.^02(a)  (4),  (8).  9(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thinsday,  April 
3, 1997,  at  10:00  a.m.,  will  be: 

Consideration  of  whether  to  adopt  rules 
under  the  Investment  Company  Act  of  1940 
to  implement  certain  provisions  of  the 
National  Securities  Markets  Improvement 
Act  of  1996  (the  “1996  Act”)  relating  to 
privately  offered  investment  companies.  The 
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1996  Act,  among  other  things,  amended 
section  3(c)(1)  of  the  Investment  Company 
Act  (the  existing  exclusion  from  Investment 
Company  Act  regulation  used  hy  privately 
offered  investment  companies)  and  added 
section  3(c)(7)  to  create  a  new  exclusion  from 
regulation  under  the  Investment  Company 
Act  for  privately  offered  investment 
companies  that  consist  solely  of  "qualified 
purchasers”  owning  or  investing  on  a 
discretionary  basis  a  specified  amormt  of 
“investments.”  The  new  rules  would:  (i) 
define  the  term  "investments”  for  purposes 
of  the  qualified  purchaser  definition;  (ii) 
define  the  term  "beneficial  owner”  for 
purposes  of  the  provisions  that  permit  an 
existing  privately  offered  investment 
company  to  convmt  into  a  qualified 
purchaser  pool  or  to  be  treated  as  a  qualified 
purchaser,  (iii)  address  certain  interpretative 
issues  under  section  3(c)(7);  (iv)  address 
certain  interpretative  issues  under  section 
3(c)(1)  resulting  fit>m  changes  made  by  the 
1996  Act;  (v)  address  investments  in 
privately  offered  investment  companies  by 
"knowledgmble  employees”;  and  (vi) 
address  certain  transfers  of  securities  issued 
by  privately  offered  investment  companies. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,  April 
3, 1997,  following  the  10:00  a.m.  open 
meeting,  will  be: 

Institution  and  settlement  of  injunctive 

actions. 

Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  die  Secretary  at  (202)  942-7070. 

Dated:  March  26, 1997. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  97-8226  Filed  3-27-97;  3:08  pm] 
BHJJNQ  CODE  SOIO-OI-M 


[Retoasa  No.  34-38431;  file  Na  SR-CBOE- 
97-13] 

Saif  Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Notice  of  Hling  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  Relating  to 
Short  Sales  of  SAP  500  Index  Bear 
Market  Warrants 

March  21, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


(llAct”),^  notice  is  hereby  given  that  on 
February  26, 1997,  the  Chicago  Board 
Options  Exchange,  Inc.  (“CBOE”  or 
"^change”)  fil^  with  the  Securities 
and  Exchwge  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
m  below,  which  items  have  been 
prepared  primarily  by  CBOE.  The 
Commission  is  publishii^  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

L  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance 
the  Prc^KMed  Rule  rtizny 

CBOE  is  proposing  to  amend  Rule 
30.20  relating  to  short  sales,  to  reflect  an 
exemption  granted  by  the  Commission 
pursuant  to  Exchange  Act  Rule  lOa-1  ^ 
for  S&P  500  Index  Bear  Market  Warrants 
(“Warrants”).’ 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  receiv^  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CBOE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

CBOE  is  proposing  to  amend  Rule 
30.20  regarding  short  sales,  to  reflect  an 
exemption  granted  by  the  Commission 
pursuant  to  Exchange  Act  Rule  lOa-1  for 
S&P  500  Index  Bear  Market  Warrants. 

Description  of  SG-P  500  Warrants 

The  CBOE  is  currently  trading  S&P 
500  Index  *  Bear  Market  Warrants  with 


>  15  U.S.C  $  78s(bXl)  (1968). 

*  17  CFR  240.10a-l  (1993). 

’The  text  of  the  proposed  rule  change  is  availaUe 
for  review  in  the  OlEBce  of  the  Secretary,  at  CB(% 
and  in  the  Public  Reference  Room  of  the 
Commission. 

*The  Index  is  maintained  and  published  by 
Standard  &  Poor’s,  loc.  and  is  intended  to  provide 
a  performaime  benchmark  for  the  U.S.  equity 
markets.  The  Index  is  a  capitalization  weighted 
measure  of  the  aggregate  market  value  of  500 
common  stocks.  The  Index  includes  105  individual 
groups  and  11  economic  sectors. 


3-month  Reset,  expiring  November  20, 
1997,  issued  by  the  International 
Finance  Corporation  (“IFC”  or 
“Corporation”).*  The  Warrants 
constitute  direct,  unconditional,  general 
and  unsecured  obligations  of  the 
corporation.  There  were  1,250,000 
warrants  originally  offered,  and  the 
trading  symtel  is  OPT.WS.  The 
Warrants  trade  on  the  New  York  Stock 
Exchange  (“NYSE”)  and  CBOE.  The 
Warrants  are  quoted  and  traded  like 
other  equity  securities,  generally  in 
roimd  lots  of  one  hundred.  Odd  lots 
(less  than  100  Warrants)  also  may  be 
traded. 

The  Warrants  are  exercisable 
immediately  upon  purchase,  subject  to 
postponement  for  certain  extracxdinaiy 
events  and  subject  to  maximum  or 
minimum  exercise  amoimts,  and  may  be 
exercised  at  any  time  until  3:00  p.m.. 
New  York  City  time,  on  the  fourth  Index 
Calculation  Day  immediately  preceding 
November  20, 1997  (“Expiration  Date”) 
or  any  earlier  Delisting  Date.  The 
Warrants  will  expire  on  the  Expiration 
Date. 

No  fewer  than  500  Warrants  may  be 
exercised  by  or  on  behalf  of  a  Warrant 
holder  at  any  one  time,  except  in  the 
case  of  automatic  exercise  of  the 
Warrants  or  exercise  upon  caocellatioh 
of  the  Warrants.  All  exercises  of 
Warrants  (other  than  on  automatic 
exncise  or  upon  cancellation)  are 
subject,  at  the  Corporation’s  option,  to 
the  limitation  that  on  any  exercise  date, 
not  more  than  1,000,000  Warrants  in 
total  may  be  exercised  and  not  more 
than  250,000  Warrants  on  behalf  of  any 
person  or  entity  may  be  exercised. 

The  holder  of  the  Warrants  will  he 
entitled  to  receive  the  product,  if 
positive  of  U.S.  $50  multiplied  by  (i)  the 
amoimt,  if  any,  by  which  the  Index 
Strike  Price  for  the  applicable  Valuation 
Date  exceeds  the  Index  Spot  Price, 
divided  by  (ii)  the  Index  Strike  price,  as 
described  in  the  following  formula: 


’The  International  Finance  Corporation  ia  an 
international  organization  that  was  established  in 
1956  to  further  economic  growth  in  its  developing 
member  countries  by  promoting  [mvate  sector 
development  The  Corporation,  together  with 
private  investors,  assists  in  financing  the 
establishment,  improvement  and  expansion  of 
private  sector  enterprises  by  making  investments 
where  sufficient  private  capital  is  not  otherwise 
avcilaUe  on  reasonable  terms.  The  Corporation’s 
share  capital  is  provided  by  its  member  countries. 
It  raises  most  of  the  funds  for  its  investment 
activities  through  the  issuance  of  notes,  bonds  and 
other  debt  securities  in  the  international  capital 
markets. 
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U.S.  $50  X  (Index  Sdike  Price  -  Index  Spot  Price) 
Index  Strike  Price 


The  Index  Strike  price  is  743.95,  which 
is  the  closing  level  of  the  Index  on  the  * 
date  of  the  F^spectus,  and  the  Index 
Spot  Price  will  be  determined  upon 
exercise.  If  the  closing  level  of  the  Index 
on  February  20, 1997  (“Reset  Elate 
Closing  L«ver’)  is  above  743.95,  then 
the  Index  Strike  Price  with  respect  to 
the  Warrants  will  be  increased  to  the 
Reset  Date  Closing  Value  on  the  Reset 
Date. 

The  “Valuation  Date”  for  a  Warrant 
will  be  the  first  Index  Calculation  Day 
immediately  succeeding  the  applicable 
Exercise  Date,  subject  to  postponement 
upon  the  occiirrence  of  certain 
extraordinary  events  or  exercise 
limitation  events,  as  described  in  the 
prospectus. 

Exemption  From  Rule  30.20 

Exchange  Act  Rule  3b-3  ^  defines  the 
term  "short  scde,”  and  Exchange  Act 
Rule  lOa-1  governs  short  sales 
generally.  Paragraph  (a)  of  Rule  lOa-1 
covers  transactions  in  any  security 
registered  on  a  national  securities 
exchange,  if  trades  in  such  security  are 
reported  in  the  consolidated  transaction 
reporting  systems,  and  prohibits  short 
sales  with  respect  to  these  securities 
unless  such  s^es  occur  on  a  “plus  tick” 
(i.e.,  at  a  price  above  the  price  at  which 
the  imm^ately  preceding  sale  was 
effected),  or  a  “zero-plus  tick”  (i.e.,  at 
the  last  sale  price  if  it  was  higher  than 
the  last  different  price).  The  CBOE  has 
adopted  a  similar  provision  applicable 
to  certain  CBOE  securities  than  is  set 
forth  in  paragraph  (b)  of  Rule  30.20. 
Exchange  Act  Rule  lOa-1  and  CBOE 
Rule  30.20  are  designed  to  prevent  the 
market  price  of  a  stock  (or  other 
reported  security,  as  that  term  is  defined 
in  paragraph  (a)(4)  of  Rule  llAa3-l 
under  the  Exchange  Act)  *  from  being 
manipulated  downward  by  unrestricted 
short  selling. 

CBOE  Rule  30.20(b)  sets  forth  that 
securities  exempted  ^m  the 
requirements  of  Exchange  Act  Rule  10a- 
1  will  likewise  be  exempt  from  the 
parallel  provisions  of  30.20(b)  which 
applies  to  the  trading  of  stock,  warrants, 
unit  investment  trust  interests,  and 
other  securities  subject  to  Chapter  XXX 
of  the  rules  of  the  E^hange.  By  letter 
dated  March  21, 1997,  in  response  to  a 
request  previously  submitted  by  CBOE,^ 


•17CFR240.3b-3. 

^17  041240.10^1. 

•  17  041 240.11Aa3-l(aK4). 

*See  Lettar  from  Timothy  Thompaon,  Sanior 
Attocnay,  CBOE,  to  Blair  Corkian,  Senior  Special 


the  Commission  exempted  short  sales  of 
S&P  500  Index  Bear  Market  Warrants 
from  the  requirements  of  Rule  lOa-1, 
subject  to  the  condition  that  any  such 
transactions  must  not  be  made  for  the 
purpose  of  creating  actual  or  apparent 
active  trading  in,  or  raising  or  otherwise 
affecting  the  price  of  the  Warrants  or 
any  related  security.  In  order  to  give 
effect  to  the  exemption,  it  is  necessary 
that  short  sales  of  Warrants  also  be 
exempt  from  CBOE  Rule  30.20(b), 
subject  to  the  same  condition.  CBOE 
proposes  to  add  an  interpretation  to 
Exchange  Rule  30.20  (1)  describing  the 
exemption  for  Warrants  from  Rule  10a- 
1  contained  in  the  no-action  letter;  and 
(2)  stating  that  so  long  as  that  exemption 
remains  in  force,  short  sales  of  Warrants 
would  be  exempt  from  the  tick 
requirements  of  paragraph  (b)  of  CBOE 
Rule  30.20. 

The  CBOE  believes  that  secondary 
market  transactions  in  S&P  500  Index 
Bear  Market  Warrants  (“Warrants”)  can 
appropriately  be  exempted  from 
paragraph  (b)  of  Rule  30.20.^'  The  CBOE 
can  not  conceive  of  circumstances  in 
which  a  person  would  sell  the  Warrants 
in  an  effort  to  affect  the  price  of  a  single 
component  stock  or  security.  First,  the 
prices  of  the  Warrants  are  not 
dependent  upon  the  price  of  any  one 
stock.  Rather,  the  prices  are  based  upon 
the  relationship  of  the  value  of  the  S&P 
500  Index  to  the  Valuation  Data  Amount 
as  defined  in  the  prospectus.  The  CBOE 
therefore  does  not  believe  that  a  person 
seeking  to  manipulate  the  market  price 
of  any  one  of  the  stocks  that  make  up 
the  S&P  500  Index  would  seek  to  sell 
the  Warrants  as  a  means  of 
accomplishing  that  result. 

Second,  CBOE  believes  that  any 
temporary  disparities  in  relative  market 
values  between  the  Warrants  and  the 
underlying  Index  would  tend  to  be  * 
corrected  immediately  by  arbitrage 
activity.  The  arbitrage  opportunity  is 


Counsel,  Division  of  Market  Regulation. 
Commission,  dated  February  27, 1997. 

***  See  Letter  from  Nancy  J.  Sanow,  Assistant 
Director.  Division  of  Market  Regulation, 
Commission,  to  Timothy  Thompson,  Senior 
Attorney,  CBOE,  dated  March  21, 1997. 

”  The  Exchange  believes  that  the  situation 
presented  is  very  analogous  to  the  case  of 
SuperShares,  wUch  were  interests  in  a  unit 
investment  trust  which  had  the  obfective  of 
providing  investment  results  corresponding  to  the 
price  and  yield  performance  of  stocks  in  the 
Standard  a  Poor’s  500  Composite  Stock  Index.  The 
Commission  approved  an  interpretation  exempting 
SuperShares  from  paragraph  (b)  of  Rule  30.20.  See 
Securities  Exchange  Act  Release  No.  33015  (October 
5. 1993),  58  FR  53006  (October  13, 1993). 


created  as  a  result  of  the  ability  of  the 
Warrants  to  be  exercised  according  to 
the  formula  described  above.  Under 
these  circumstances,  it  seems  unlikely 
that  short  sales  of  the  Warrants  could  be 
used  to  depress  the  price  of  the 
underlying  securities. 

Moreover,  the  short  sale  rule  does  not 
apply  to  analogous  derivative  products 
such  as  index  options  and  futures 
contracts.  Because  the  Warrants  will  be 
used  to  offset  or  hedge  positions  in  the 
related  futures  or  options  contracts, 
application  of  the  short  sale  rule  to  the 
Warrants  when  it  is  not  applicable  to 
futures  or  options  contracts  would 
increase  risks  to  investors  seeking  to 
engage  in  trading  activities  which  might 
involve  short  sales  of  the  Warrants  and 
detract  finm  the  ability  of  market 
participants  to  insure  fair  valuation  of 
the  Warrants. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
and  furthers  the  objectives  of  Section 
6(b)(5)  of  the  Act,  in  that  it  is  designed 
to  perfect  the  mechanisms  of  a  frm  and 
open  market  and  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been  ~ 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

CBOE  requests  that  the  Commission 
find  good  cause  pursuemt  to  Section 
19(b)(2)  of  the  Act  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  publication  in  the  Federal 
Register. 

IV.  Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  CBOE’s 
proposal  to  amend  Rule  30.20  to  reflect 
the  exemption  granted  by  the 
Ck>mmis8ion  pursuant  to  Exchange  Act 
Rule  lOa-1  for  S&P  500  Index  Bear 
Market  Warrants  is  consistent  with  the 


«15  U.S.C.  §  78s(b)(2). 
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Act  and  the  rules  and  regulations 
promulgated  thereunder.  Specifically, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  which  requires  that  the  CBOE’s 
rules  be  designed,  among  other  things, 
to  promote  just  and  equitable  principles 
of  trade.  The  Commission  believes  that 
by  adding  interpretive  language  to 
CBOE  Rule  30.20,  CBOE  effectively 
clarifies  the  exemption  of  S&P  500 
Index  Bear  Market  Warrants  from  the 
requirements  of  Exchange  Act  Rule  10a- 
1  regarding  short  sales  and  the 
exemption  from  application  of  Rule 
30.20(b).  The  Commission  believes  that 
the  interpretation  to  Rule  30.20 
appropriately  reflects  the  exemption 
and  conditions  thereto  as  set  forth  in  the 
No- Action  Letter  issued  by  the 
Conunission,  and  that  the  proposed  rule 
change  does  not  raise  any  regulatory 
concerns  because,  as  noted  above,  the 
Commission  has  previously  exempted 
such  short  sales.  The  Commission  notes 
that  the  Warrants  will  be  exempt  frnm 
the  requirements  of  CBOE  Rule  30.20(b) 
so  long  as  the  Commission’s  exemption 
remains  in  effect. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  in  the 
Federal  Register  because  the  proposal 
accurately  codifies  the  position 
previously  taken  by  the  Commission  in 
the  Warrant  No- Action  Letter. 
Accordingly,  the  Commission  believes  it 
is  consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ^at  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  ins|)ection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  N.W,, 
Washington,  D.C.  20549.  Copies  of  such 


15  U.S.C  §  78i(bM5)  (1988). 


filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  LIBOE.  All  submissions  sho^d 
refer  to  File  No.  SR-CBOE-97-13  and 
should  be  submitted  by  April  21, 1997. 

Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and  in  particular  with  Section  6  of  the 
Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  (SR-CBOE-97- 
13)  is  hereby  approved. 

For  the  C^ommission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-8074  Filed  3-28-97;  8:45  am] 
BIUJNQ  CODE  8010-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Pubiic  Cmvenience  and  Necessity 
and  Foreign  Air  Cwrier  Permits  Fiied 
Under  Subpart  Q  During  the  Week 
Ending  March  21, 1997 

The  followring  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procediires  may  consist  of  the 
adoption  of  a  show-cause,  a  tentative 
order,  or  in  appropriate  cases  a  final 
order  without  further  proceedings. 

Docket  Number:  OST-97-2253. 

.  Date  Filed:  March  21, 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  18, 1997. 

Description 

Application  of  Thai  Airways 
International  Public  Company  Limited, 
pursuant  to  49  U.S.C.  Section  41302, 
and  Subpart  Q  of  the  Regulations, 
applies  for  an  amendment  of  its  foreign 
air  carrier  permit  to  engage  in  the 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  in  a  manner 
described  in  the  Agreement  and  the 
MOU  as  follows,  with  any  omissions  or 


'4 15  U.S.C  $  78s(bM2)  (1988). 
>*17  CFR  200.30-3(aHl2)  (1996). 


inconsistencies  to  be  resolved  in  fovor 
of  encom|)assing  the  maximiiTn 
authority  permitted  imder  the 
Agreement  and  MOU; 

A.  With  respect  to  scheduled 
combination  foreign  air  transportation 
in  both  directions  between  points  on  the 
following  routes: 

(i)  From  Thailand  via  intermediate 
points  to  8  points  in  the  United  States 
plus  an  additional  10  points  in  the 
United  States  for  code  share  services 
only  and  beyond  to  Canada,  Mexico, 
and  a  total  of  three  additional  points  in 
Central  and  South  America.  All  points 
in  the  United  States  and  the  three 
unnamed  beyond  points  are  to  be 
selected  by  Thailand,  and  may  be 
changed  by  Thailand  upon  60  days’ 
prior  notice  to  the  Unit^  States. 

(ii)  From  Thailand  via  intermediate 
points  across  the  Pacific  to  Hawaii, 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands  and  American 
Samoa  and  beyond. 

B.  With  respect  to  scheduled  all-cargo 
foreign  air  transportation  in  both 
directions  between  points  on  the 
following  route: 

(i)  From  Thailand  via  intermediate 
points  to  a  point  or  {mints  in  the  United 
States  and  beyond. 

Docket  Number:  OST-97-2255. 

Date  Filed:  March  21, 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  18, 1997. 

Description 

Application  of  Custom  Air  Transjxirt, 
Inc.,  pursuant  to  49  U.S.C  Section 
41102  and  Sub{)art  Q  of  the  Regulations, 
applies  for  the  issuance  of  a  certificate 
of  public  convenience  and  necessity  so 
as  to  authorize  CAT  to  operate  charter 
passenger  services  in  interstate  air 
trans{)ortation. 

Docket  Number:  OST-97-2256. 

Date  Filed:  March  21, 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  18, 1997. 

Description 

Application  of  Custom  Air  Tran8{X)rt, 
Inc.,  pursuant  to  49  U.S.C  Section 
41102,  and  Sub{>art  Q  of  the 
Regulations,  applies  for  the  issuance  of 
a  certificate  of  public  convenience  and 
necessity  so  as  to  authorize  CAT  to 
operate  charter  passenger  services  in 
foreign  air  trans{X)rtation. 

Docket  Number:  OST-97-2257. 

Date  Filed:  March  21, 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  18, 1997. 
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Description 

Application  of  Trans  Continental 
Airlines,  Inc.,  pursnant  to  49  U.S.C. 
Section  41109(b)  and  Subpart  Q  of  the 
Regulations,  requests  an  amendment  of 
its  certi&cate  of  public  convenience  and 
necessity  issued  by  Order  94-6-11  to 
remove  the  condition  limiting  its 
scheduled  air  transportation  of  property 
and  mail,  and  that  its  certificate  be 
reissued  accordingly. 

Paulette  V.  Twine, 

Chief.  Documentary  Services. 

(FR  Doc.  97-7998  Filed  3-28-97;  8:45  am] 
■ajJNQ  CODE  aeio-ea-p 


Federal  Aviation  Administration 

Noise  Exposure  Map  Notice,  Duluth 
International  Airport,  Duluth,  MN 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  (NEM)  submitted  by  Duluth 
Airport  Authority  for  Duluth 
International  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(PubUc  Law  96-193)  and  14  CFR  Part 
150  are  in  compliance  wdth  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  determination  on  the  noise 
exposure  maps  is  February  26, 1997. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Daniel ).  Millenacker,  Project  Manager, 
Federal  Aviation  Administration, 
Airports  District  Office,  6020  28th  Ave. 
So.,  Room  No.  102,  Minneapolis,  MN 
55450-2706,  (612)  713-4350. 
SUPPI.a»ITARY  SMORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Duluth  International  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150,  effective 
February  26, 1997. 

Under  Section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(herrafter  referred  to  as  “the  Act”),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicaUe  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community. 


government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
fotmd  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing,  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Duluth 
Airport  Authority.  The  specific  maps 
imder  consideration  are  Figure  10a. — 
1996  Revised  Existing  Noise  Contours, 
and  Figure  10c. — 2001  Revised  Futvua 
Cast  Contours  in  the  NEM  submittal 
dated  December  18, 1996.  The  FAA  has 
determined  that  these  maps  for  Duluth 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  February 
26, 1997.  FAA’s  detemunation  on  an 
airport  operator’s  noise  exposiue  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant’s  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposvire  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA’s  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act  The  FAA  has  relied  on 


the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  Part  150, 
that  the  statutory-required  consultation 
has  been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA’s  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration, 
Airports  District  Office,  6020  28th 
Avenue  South,  Room  102, 
Minneapolis,  MN  55450-2706; 

Duluth  Airport  Authority,  4701  Airport 
Drive,  Duluth  International  Airport, 
Duluth,  MN  55811 

Questions  may  be  directed  to  the 
individual  nam^  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Minneapolis,  Minnesota,  on 
February  26, 1997. 

Franklin  D.  Benson, 

Manager,  Minneapolis  Airports  District 
Office,  FAA  Great  Lakes  Region. 

[FR  Doc.  97-8110  Filed  3-28-97;  8:45  am] 
BILUNG  CODE  4aiO-13-M 


Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
RaHroad  Signal  System  or  Relief  from 
the  Requirements  of  Title  49  CFR  Part 
236 

Pursuant  to  Title  49  CFR  part  235  and 
49  U.S.C.  App.  26,  the  following 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  seeking 
approval  for  the  discontinuance  or 
modification  of  the  signal  system  or 
relief  from  the  requirements  of  Title  49 
CFR  Part  236  as  detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3420 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  R.  M.  Kadlick,  Chief 
Engineer  Train  Control,  500  Water 
Street  (S/C  J-350),  Jacksonville,  Florida 
32202.2 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  propos^ 
modification  of  the  signed  system,  at 
“SY,”  milepost  A-388.4,  near 
Charleston,  South  Carolina,  on  the 
Yemassee  Subdivision,  Jacksonville 
Division,  including:  conversion  of  the 
north  end  of  the  No.  5  crossover  switch 
from  power  to  hand  operation, 
discontinuance  and  removal  of  44R 
signal,  and  relocation  of  44L  signal 
northward. 

'The  reason  given  for  the  proposed 
changes  is  to  improve  operations  and 
increase  efficiency. 
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BS-AP-^o.  3421 

Applicants: 

CSX  Transportation,  Incorporated,  Mr. 

R.  M.  Kadlick,  Chief  Engineer  Train 
Control,  500  Water  Street  (S/C  J-350), 
Jacksonville,  Florida  32202  ' 

Norfolk  Southern  Corporation,  Mr.  C.  M. 
Golias,  Chief  Engineer  S&E 
Engineering,  99  Spring  Street,  SW., 
Atlwta,  Georgia  30303 
Belt  Railway  of  Chicago,  Mr.  J.  Q. 
Anders,  (^ef  Engineer,  6900  South 
Central  Avenue,  Bedford  Park,  Illinois 
60638 

Chicago  Commuter  Rail  Service  Board, 
Mr.  W.  P.  Kaminski,  Director  of  Signal 
Engineering,  547  West  Jackson 
Boulevard,  Chicago,  Illinois  60661 

CSX  Transportation,  Incorporated 
(CSX),  Norfolk  Southern  Corporation 
(NS),  Belt  Railway  of  Chicago  (BRC), 
and  Chicago  Commuter  Rail  Service 
Board  (Metre),  jointly  seek  approval  of 
the  proposed  modification  of  75th  Street 
Interlocker,  milepost  DC-22.5,  Chicago, 
Illinois,  on  CSX’s  Blue  Island 
Subdivision,  Chicago  Division, 
involving  main  tracks  of  CSX,  NS,  BRC, 
and  Metra,  consisting  of  the 
discontinuance  and  removal  of:  11 
mechanically  operated  switch  point 
derails,  7  mechanically  operate  sliding 
derails,  and  2  automatic  signals.  The 
proposed  changes  are  associated  with 
the  replacement  of  the  mechanical 
interlocking  machine  with  a  modem 
facility  with  overrun  protection. 

The  reason  given  for  the  proposed 
changes  is  to  modernize  and  remote 
control  the  mechanical  interlocking 
facilities. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specificcdly  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 

FRA,  400  Seventh  Street,  S.W., 
Wasfongton,  D.C.,  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  fun^hed  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  imable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington,  D.C  on  March  21. 
1997. 

Phil  Olekssyk, 

Deputy  Associate  Administmtorfor  Safety 
Compliance  and  Program  Implementation. 
(FR  Doc.  97-6035  Filed  3-28-97;  8:45  am] 
BIUJNQ  CODE  4t10-0a-r 


Surface  Transportation  Board 

[8TB  Finance  Docket  No.  33375] 

Rochester  &  Southern  RaHroad,  Inc. — 
Acquisition  and  Operation 
Exemption— Consolidated  Rail 
Corporation 

Rochester  &  Southern  Railroad,  Inc. 
(R&S),  a  Class  m  rail  carrier,  has  filed 
a  notice  of  exemption  under  49  CFR 
1150.41  to  acquire  and  operate  the  0.7- 
mile  line  of  Consolidated  Rail 
Corporation  (Conrail)  known  as  the 
Rochester  Industrial  Track  (Line  Code 
4835)  between  milepost  5.2  and 
milepost  5.9  in  the  State  of  New  York. 

In  addition,  Conrail  will  grant 
incidental  overhead  trackage  rights  over 
the  0.3-mile  West  Shore  Branch  (Line 
Code  4833)  between  milepost  362.0  and 
the  switch  to  Conrail’s  Genesee  Junction 
Yard  at  milepost  361.7. 

The  transaction  was  expected  to  be 
consununated  on  or  about  March  14, 
1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33375,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hocky,  Esq.,  Gollatz,  Griffin  &  Ewing, 
P.C.,  213  West  Miner  Street,  P.O.  Box 
796,  West  Chester,  PA  19381-0796. 

Decided:  March  24, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  97-8066  Filed  3-28-97;  8:45  am] 
BHJJNQ  CODE  SSIS-OO-M 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund;  Proposed 
Collection;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the  ' 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
btuden,  invites  the  general  public  and 
other  Federal  agencies  to  t^»  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2KA)). 
Currently,  the  Community  Development 
Financial  Institutions  Fund  vrithin  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Bank 
Enterprise  Award  Program  Application. 
DATES:  Written  comments  should  be 
received  on  or  before  60  days  after  the 
publication  of  this  notice  to  be  assured 
of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Kirsten  S.  Moy,  Director,  Community 
Development  Financial  Institutions 
Fund,  Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220,  (202)  622-8862 
(this  is  not  a  toll-fiee  number). 

'for  further  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  application  should  be 
directed  to  the  Community 
Development  Financial  Institutions 
Fund,  U.S.  Department  of  the  Treasury. 
1500  Peimsylvania  Avenue,  NW.. 
Washington,  DC  20220,  (202)  622-8662 
(this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

TitJe:  Bank  Enterprise  Award  Program 
Application. 

OMB  Number:  1505-0153. 

Form  Number:  CDFI-0002. 

Abstract:  The  Bank  Enterprise  Aarard 
Program  provides  awards  to  applicants 
that  increase  their  equity  investments  in 
commimity  development  financial 
institutions  and/or  increase  their 
lending  and  financial  services  in 
distressed  communities.  The 
application  form  will  be  used  by 
applicants  to  the  Program  to  apply  for 
Bank  Enterprise  Awards.  'The  requested 
information  is  required  by  the  Bank 
Enterprise  Award  Program,  12  CFR  part 
1806  (specifically  1806.206).  The 
information  collected  will  be  used  by 
the  Fund  to  evaluate  applications  in 
order  to  make  the  awards  authorized 
under  the  statute  (12  U.S.C.  4713)  and 
applicable  regulations. 

Current  Actions:  Extension. 
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Type  of  Review:  Extension. 

Affected  Public:  Biisiness  or  other  for- 
profit 

Estimated  Number  of  Respondents: 

75. 

Estimated  Time  Per  Respondent: 
Varies,  depending  on  individual 
circumstances,  with  an  average  of  10 
hours. 

Estimated  Total  Annual  Burden 
Hours:  750. 

Request  Cor  Comments 

Comments  submitted  in  response  to 
this  Notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
i^ormation  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  bunlen  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology; 

(e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  25, 1997. 

Kirsten  S.  Moy, 

Director.  Community  Development  Financial 
Institutions  Fund. 

[FR  Doc.  97-8003  Filed  3-28-97;  8:45  am] 
aajUNQ  CODE  481fr.70-M 


Proposed  Collection;  Comment 
Request 

agency:  Economic  Policy,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  By  this  notice  the  Treasury 
Department  invites  public  comment  on 
a  proposed  information  collection.  The 
full  title  of  the  information  collection  is 
“Outbound  Portfolio  Investment  Survey: 
Survey  of  U.S.  Ownership  of  Foreign 
Long-Term  Securities’’. 

OATES:  Written  comments  should  be 
received  by  June  1, 1997. 

ADDRESSES:  Conunents  should  be 
directed  to:  U.S.  Treasury  Department, 
1500  Pennsylvania  Ave.  NW.,  Room 
5466,  Washington,  DC  20220. 

FOR  FURTMER  SMORMATIOM  CONTACT: 
Request  for  additional  information  or 


copies  of  the  forms  and  instructions 
should  be  addressed  to  William  Griever 
at  the  above  address  or  by  calling  (202) 
622-0729. 

SUPPLEMENTARY  MF0RMAT10N: 

Abstract:  These  forms  are  used  to 
conduct  periodic  surveys  of  U.S. 
holdings  of  foreign  long-term  securities 
for  portfolio  investment  purposes.  These 
data  are  used  for  policy  analysis,  and 
are  major  inputs  into  the  computation  of 
the  U.S.  balance  of  payments  accoimt 
and  international  investment  position. 
The  previous  such  survey  was 
conducted  as  of  March  31, 1994,  and 
clearly  demonstrated  the  need  for  such 
perio^c  surveys  by  significantly 
altering  the  estimated  level  of  U.S. 
holdings  of  foreign  long-term  securities. 

This  survey  is  also  part  on  an 
internationally-coordinated  effort  imder 
the  auspices  of  the  International 
Monetary  Fund  to  improve  data  in  this 
area  worldwide.  These  data  are  believed 
to  be  in  serious  error  on  a  worldwide 
basis.  Most  of  the  major  industrial  and 
financial  countries  will  be  participating 
in  this  survey. 

Current  Actions:  Forms  will  be 
reduced  from  five  to  three,  the 
instructions  will  be  simplified  and 
greatly  reduced,  and  fewer  overall  data 
items  will  be  collected.  Data  will  be 
collected  primarily  from  custodians  of 
securities,  and  from  mi^r  investors  if 
they  do  not  employ  U.S.  custodians. 
Investors  employing  U.S.  custodians 
need  only  identify  their  custodians  and 
the  amoimts  entrusted  to  them. 

Type  of  Review:  Reinstatement  with 
chai^. 

Affected  Public:  Business/Financial 
Institutions. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  per  Respondent:  240 
hours  on  average  for  reporters  supplying 
detailed  information.  40  hours  on 
average  for  reporters  employing  U.S. 
custodians.  16  hours  on  average  for 
reporters  claiming  exemptions. 
Custodians  with  less  than  $20  million  in 
foreign  long-term  securities  in  custody 
or  investors  owning  less  than  $20 
million  in  foreign  long-term  securities 
are  exempt  from  reporting  on  the 
survey,  llie  amount  of  time  required  to 
complete  the  survey  will  vary 
depending  on  the  amount  of  data  to 
report 

Estimated  Total  Burden:  147,500 
hours. 

Frequency  of  Response: 
Aroroximately  once  every  five  years. 

Comments:  Comments  sifomitted  in 
response  to  this  notice  will  be 
surrunaiized  and/or  included  in  fire 
request  for  Office  of  Management  and 


Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Conunents  are  invited  on;  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency’s  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  biuden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  of  operation,  maintenance  and 
purchase  of  services  to  provide 
information. 

Joalma  Gotibamn, 

Assistant  Secretary  for  Economic  Policy. 

Doc.  97-6012  Filed  3-28-97;  8:45  am] 
BNJJNQ  CODE  4S10-2S-M 


Submission  to  OMB  for  Review; 
Comment  Request 

March  17, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104—13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biueau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220.- 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0957. 

Form  Number:  IRS  Form  8508. . 

Type  of  Review:  Revision 

Title:  Request  for  Waiver  From  Filing 
Information  Returns  on  Magnetic  Media. 

Description:  Certain  filers  of 
information  returns  are  required  by  law 
to  file  on  magnetic  media.  In  some 
instances,  waivers  frx>m  this 
requirement  are  necessary  and  justified. 
Form  8508  is  submitted  by  the  filer  and 
provides  information  on  which  IRS  will 
base  its  waiver  determination. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

1,000. 

Estimated  Burden  Hours  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion. 
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Estimated  Total  Reporting  Burden: 

750  hours. 

OMB  Number:  1545-1507. 

Regulation  Project  Number:  INTL- 
656-87  Final. 

Type  of  Review:  Extension. 

Title:  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 
Companies. 

Description:  The  reporting 
requirements  affect  U.S.  persons  that  are 
di^t  and  indirect  shareholders  of 
passive  foreign  investment  companies 
(PFICs).  IRS  uses  Form  8621  to  identify 
PFICs,  U.S.  shareholders,  and 
transactions  subject  to  PFIC  taxation 
and  verify  income  inclusions,  excess 
distributions,  and  deferred  tax  amoimts. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
131,250. 

Estimated  Burden  Hours  Per 
Respondent:  46  minutes. 

Frequency  of  Response:  Other  (One 
time  only). 

Estimated  Total  Reporting  Burden: 
100,000  hours. 

OMB  Number:  1545-1510. 

Revenue  Procedure  Number:  Revenue 
Procedure  96-60. 

Type  of  Review:  Extension. 

Title:  Procedure  for  Filing  Forms  W- 
2  in  Certain  Acquisitions. 

Description:  Information  is  required 
by  the  Internal  Revenue  Service  to  assist 
predecessor  and  successor  employers  in 
complying  with  the  reporting 
requirements  under  Code  sections  6051 
and  6011  for  Forms  W-2  and  941. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
553,500. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
110,700  hours. 

OMB  Number:  1545-1521. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Confirmation  Letter  for 
Contracting  Out  of  Collection  Activities. 

Description:  It  is  necessary  that  the 
confirmation  letter  be  issued  during  the 
testing  phase  of  the  program  for 
contracting  out  collection  activities  so 
any  problems  associated  with  the 
contracting  out  process  can  be  quickly 
identified.  In  addition,  this  information 
will  be  to  determine  the  accuracy  of  IRS 
and  private  vendors’  records  wi^  regard 
to  taxes  due  and  payments  submitted. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  Federal 


Government,  State,  Local  or  Tribal 
Governments. 

Estimated  Number  of  Respondents: 
225. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  56 
hours. 

OMB  Number:  1545-1523. 

Notice  Number:  Notice  97-12. 

Type  ^Review:  Extension. 

Title:  Electing  Small  Business  Trusts. 
Description:  This  notice  provides  the 
time  and  manner  for  making  the 
Electing  Small  Business  Trust  election 
pursuant  to  section  1361(e)(3). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (once). 
Estimated  Total  Reporting  Burden: 
5,000  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Hoiland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-8076  Filed  3-28-97;  8:45  am] 
BIUJNQ  CODE:  4S30-01-P 


Submission  for  OMB  Reviow; 

Comment  Request 

March  20, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treastiry  Bureau  Clearance 
Officer  listed.  Conunents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0021. 

Form  Number:  CF  3499. 

Type  of  Review:  Reinstatement. 

Title:  Application  and  Approval  to 
Manipulate,  Examine,  Sample,  or 
Transfer  Goods. 

Description:  Customs  Form  3499  is 
prepared  by  importers  or  consignees  as 


an  application  to  request  examination, 
sampling,  or  transfer  of  merchandise 
under  Customs  supervision.  This  form 
is  also  an  application  for  the 
manipulation  of  merchandise  in  a 
bonded  warehouse  and  abandonment  or 
destruction  of  merchandise. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
2,290. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
13,740  hours. 

OMB  Number:  1515-0046. 

Form  Number:  CF  3485. 

Type  of  Review:  Extension. 

Title:  Lien  Notice. 

Description:  The  Lien  Notice  enables 
the  carriers,  cartmen,  and  similar 
businesses  to  notify  Customs  that  a  lien 
exists  against  individual/business  for 
nonpayment  of  freight  changes,  etc.,  so 
that  Customs  will  not  permit  delivery  of 
the  merchandise  from  public  stores  or  a 
bonded  warehouse  xmffi  the  lien  is 
satisfied  or  discharged. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 

2,000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
8,897  hours. 

OMB  Number:  1515-0054. 

Form  Number:  CF  3173. 

Type  of  Review.  Reinstatement. 

Title:  Application  for  Extension  of 
Bond  for  Temporary  Importation. 

Description:  Imported  merchandise 
which  is  to  remain  in  the  U.S.  Customs 
territory  for  one  (1)  year  or  less  without 
duty  payment  is  entered  as  a  temporary 
importation.  The  importer  may  apply 
for  an  extension  of  this  period  on 
Customs  Form  3173. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 

1,200. 

Estimated  Burden  Hours  Per 
Respondent  13  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3,641  hours. 

OMB  Number.  1515-0148. 

Form  Number.  CF  331. 

Type  of  Review.  Revision. 

Title:  Manufacturing  Drawback  Entry 
and/or  Certificate. 

Description:  The  Manufacturing 
Drawback  Entry  and/or  Certificate 
serves  as  an  entry,  a  certificate  of 
manufacture  and  delivery  (or  the 
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combination),  or  a  certificate  of 
imported  merchandise  necessary  in  the 
filing  of  a  claim  for  a  refund  of  duty 
and/or  internal  revenue  tax  paid. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper.  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  124,998  hours. 

OMB  Number.  1515-0154. 

Form  Number  CF  339. 

Type  of  Review.  Extension. 

Title:  User  Fees. 

Description:  The  User  Fees,  Customs 
Form  339,  information  is  necessary  for 
Customs  to  effectively  collect  fees  firom 
private  and  commercial  vessels,  private 
aircraft,  operators  of  commercial  trucks, 
and  pcissenger  and  fiaight  railroad  cars 
entering  the  United  States  and 
recipients  of  certain  dutiable  mail 
entries  for  certain  official  services. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
60,000. 

Estimated  Burden  Hours  Per 
Respondent  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
20,000  hours. 

Clearance  Officer  J.  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6216, 1301  Constitution 
Avenue,  N.W.,  Washington,  DC  20229. 

OMB  Reviewer  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Bmlding,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-8077  FUed  3-28-97;  8:45  am] 
aaxaio  CODE  4t2o-02-p 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 

Comment  Request 

March  20, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 


Clearance  Officer,  Department  of  the 
Treasvuy,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Departmental  Offices/Financial  Crimes 
Enforcement  Network  (FinCEN) 

OMB  Number  1506-0004. 

Form  Number  IRS  Form  4789. 

Type  of  Review.  Extension. 

Title:  Currency  Transaction  Report. 
Description:  The  Bank  Secrecy  Act 
and  its  implementing  regulations 
require  all  financial  institutions  to  make 
a  report  of  transactions  in  ciirrency  in 
excess  of  $10,000.  This  form  is  the 
method  by  which  such  reports  are  made 
by  all  financial  institutions,  except 
casinos. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
180,000. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
4,000,000  hours. 

Clearance  Officer  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
NW,  Washington,  DC  20220. 

OMB  Reviewer  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-8078  Filed  3-28-97;  8:45  am) 
BILLING  CODE  4810-2S-P 


Submission  for  OMB  Rsview; 

Comment  Request 

March  18, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

UJS.  Customs  Service  (CUS) 

OMB  Number:  1515-0091. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Importers  of  Merchandise 
Subject  to  Actual  Use  Provisions. 

Description:  The  Importer  of 
Merchandise  Subject  to  Actual  Use 


Provisions  is  part  of  the  regulation 
which  provides  that  certain  items  may 
be  admitted  duty-fiee  such  as  farming 
implements,  seed,  potatoes,  etc., 
providing  the  importer  can  prove  these 
items  were  virtu^ly  used  as 
contemplated  by  law.  The  importer 
must  maintain  detailed  records  £md 
fiimish  a  statement  of  use. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 

12,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour,  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  13,000  hours. 

OMB  Number:  1515-0135. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Required  Records  for  Smelting 
and  Refining  Warehouse. 

Description:  Each  manufacturer 
engaged  in  smelting  or  refining  must  file 
an  annual  statement  showing  any 
material  change  in  the  character  of  the 
metal-bearing  materials  used  or  changes 
in  the  method  of  smelting  or  refining. 
Also  the  records  must  show  the  receipt 
and  disposition  of  each  shipment. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
15. 

Estimated  Burden  Hours  Per 
Recordkeeper:  90  hours,  24  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1,356  hours. 

OMB  Number:  1515-0137. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Declaration  of  Persons  Who 
Perform  Repairs  or  Alterations. 

Description:  The  Declaration  of 
Persons  Who  Perform  Repairs  in  used 
by  Customs  to  ensure  duty-firee  status 
for  entries  covering  repaired  abroad.  It 
must  be  filed  by  importers  claiming 
duty-fiee  status. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
10,236. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estunated  Total  Recordkeeping 
Burden:  10,236  hours. 

Clearance  Officer: ).  Edgar  Nichols, 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6216, 1301  Constitution 
Avenue,  NW.,  Washington.  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
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Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-8079  Filed  3-28-97;  8:45  am] 
BHJJNQ  CODE  4a20-02-P 


Submission  to  0MB  for  Review; 
Comment  Request 

March  21, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0064. 

Form  Number:  IRS  Form  4029. 

Type  of  Review:  Extension. 

Title:  Application  for  Exemption  from 
Social  Security  and  Medicare  Taxes  and 
Waiver  of  Benefits. 

Description:  Form  4029  is  used  by 
members  of  recognized  religious  groups 


to  apply  for  exemption  from  social 
security  and  Medicare  taxes  imder 
Internal  Revenue  Code  (IRC)  sections 
1402(g)  and  3127.  The  information  is 
used  to  approve  or  deny  exemption 
frnm  social  security  and  Medicare  taxes. 

Respondents:  Individucds  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,754. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 7  minutes. 

Learning  aoout  the  law  or  the  form — 
11  minutes. 

Preparing  the  form — 11  minutes. 

Copying,  assembling,  cmd  sending  the 
form  to  the  SSA — 35  minutes. 

Frequency  of  Response:  Other  (filed 
only  once). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,017  hours. 

OMB  Number:  1545-0132. 

Form  Number:  IRS  Form  1120X. 

Type  of  Review:  Extension. 

Title:  Amended  U.S.  Corporation 
Income  Tax  Return. 

Description:  Domestic  corporations 
use  Form  1120X  to  correct  a  previously 
filed  Form  1120  or  Form  1120-A.  The 
data  is  used  to  determine  if  the  correct 
tax  liability  has  been  reported. 

Respondents:  Business  or  other  for- 
profit,  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  67,302. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 12  hr.,  12  min. 

Learning  about  the  law  or  the  form — 

1  hr.,  14  min. 

Preparing  the  form — 3  hr.,  21  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 32  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,166,344  hours. 

OMB  Number:  1545-0202. 

Form  Number:  IRS  Forms  5310  and 
6088. 

Type  of  Review:  Extension. 

Title:  Application  for  Determination 
Upon  Termination  (5310);  and 
Distributable  Benefits  From  Employee 
Pension  Benefit  Plans  (6088). 

Description:  Employers  who  have 
qualified  deferred  compensation  plans 
can  take  an  income  tax  deduction  for 
contributions  to  their  plans.  IRS  uses 
the  date  on  Forms  5310  and  6088  to 
determine  whether  a  plan  still  qualified 
and  whether  there  is  any  discrimination 
in  benefits. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  30,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form  5310 

Form  6068 

Recordkeeping . . . . . 

Learning  about  the  law  or  the  form  . . . . . . 

Preparing,  copying,  assemhling,  and  sending  the  form  to  the  IRS . . . 

47  hr.,  35  min . 

4  hr..  35  min . 

9  hr.,  9  min . . 

5  hr.,  44  min. 

1  hr.,  5  min. 

1  hr.,  14  min. 

Frequency  ^  Res^nse:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,040,700. 

OMB  Number:  1545-0260. 

Form  Number:  IRS  Form  706-CE. 

Type  of  Review:  Extension. 

Title:  Certificate  of  Payment  of 
Foreign  Death  Tax. 

Description:  Form  706-CE  is  used  by 
the  exefnitors  of  estates  to  certify  that 
foreign  death  taxes  have  been  paid  so 
that  may  claim  the  foreign  death  tax 
credit  allowed  by  IRC  section  2014.  The 
information  is  used  by  IRS  to  verify  that 
the  proper  credit  has  been  claimed. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,250. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping— 46  min. 

Learning  atx)ut  the  law  or  the  form — 
4  min. 

Preparing  the  form — 25  min. 


Copying,  assembling,  and  sending  the 
form  to  the  IRS — 28  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,893  hours. 

OMB  Number:  1545-0441. 

Form  Number:  IRS  Forms  6559  and 
6559-A. 

Type  of  Review:  Extension. 

Title:  Transmitter  Report  and 
Summary  of  Magnetic  Media  (6559); 
and  Continuation  Sheet  for  Form  6559 
(6559-A). 

Description:  Forms  6559  and  6559-A 
are  used  by  filers  of  Form  W-2  and  Tax 
Data  to  transmit  filing  on  magnetic 
media.  The  Social  Secririty 
Administration  (SSA)  and  the  Internal 
Revenue  Service  (IRS)  need  signed  jurat 
and  summary  data  for  processing 
purposes.  The  forms  are  iised  primarily 
by  large  employers  and  tax  filing 
services  (service  bureaus). 


Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions.  Farms, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 

100,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  ofResjMnse:  Annually. 

Estmated  Total  Reporting  Burden: 
30,000  hours. 

OMB  Number:  1545-1053. 

Form  Ntunber:  IRS  Form  8709. 

Type  ^Review:  Extension. 

Title:  ^emption  From  Withholding 
on  Investment  Income  of  Foreign 
Government  and  International 
Organizations. 

Description:  This  form  is  used  by 
foreign  government  and  international 
organizations,  with  certain  types  of 
investments  in  the  United  States,  to  file 
with  withholding  agents  to  obtain 
exemption  from  withholding  under 
Code  Section  892.  The  withholding 


15222 


Federal  Register  /  Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Notices 


agent  uses  the  information  to  determine 
the  appropriate  withholding,  if  any. 

Respondents:  Business  or  other  for- 
pro6t. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 13  min. 

Learning  about  the  law  or  the  form — 
25  min. 

Preparing  the  form — 26  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  42,600  hours. 

OMB  Number:  1545-1512. 

Revenue  Procedure  Number:  Revenue 
Procedure  96-61. 

Type  of  Review:  Extension. 

Title:  Qectronic  Filing  Program. 

Description:  Revenue  Procedure  96- 

61  informs  those  who  participate  in  the 
Electronic  Filing  Program  for  Form 
1040,  and  Form  1040A.  and  Form 
1040EZ.  of  their  obligations  to  the 
Internal  Revenue  Service,  taxpayers, 
and  other  participants. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  75,000. 

Estimate  Burden  Hours  Per 
' Respondent/Recordkeeper:  15  hours,  17 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,146,272. 

OMB  Number:  1545-1513. 

Revenue  Procedure  Number:  Revenue 
Procedure  96-62. 

Type  of  Review:  &ctension. 

Title:  On-Line  Piling  Program. 

Description:  Revenue  Procedure  96- 

62  informs  those  who  participate  in  the 
On-Line  Filing  Program  for  Form  1040, 
Form  1040A,  and  Form  1040EZ,  of  their 


obligations  to  the  Internal  Revenue 
Service,  taxpayers,  and  other 
participants. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  14. 

Estimate  Burden  Hours  Per 
Respondent/Recordkeeper:  423  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,919  hours. 

OMB  Number:  1545-1516. 

Form  Number:  IRS  Form  8832. 

Type  of  Review:  Extension. 

Title:  Entity  Classification  Election. 

Description:  An  eligible  entity  that 
chooses  not  to  be  classified  under  the 
default  rules  or  that  wishes  to  change  it 
current  classification  must  file  Form 
8832  to  elect  a  classification. 

Respondents:  Business  or  other  for- 
profit,  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 1  hr.,  20  min. 

Learning  about  the  law  or  the  form — 

1  hr.,  41  min. 

Preparing  and  sending  the  form  to  the 
ERS — 17  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  16,500  hours. 

Clearance  Officer:  Gcurick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-8080  Filed  3-28-97;  8:45  am) 
BNXMQ  CODE  4S30-01-P 


Submission  to  OMB  for  Review; 
Comment  Request 

March  24, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clecuance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0714. 

Form  Number:  ERS  Forms  8027  and 
8027-T. 

Type  of  Review:  Extension. 

Title:  Employer's  Annual  Information 
Return  of  Tip  and  Allocated  Tips  (8027); 
and  Transmittal  of  Employer’s  Annual 
Information  Return  of  Tip  Income  and 
Allocated  Tips  (8027-T). 

Description:  To  help  IRS  in  its 
examinations  of  returns  filed  by  tipped 
employees,  large  food  or  beverage 
establishments  are  required  to  report 
annually  information  concerning  food 
or  beverage  operations  receipts,  tips  by 
employees,  and  in  certain  cases,  the 
employer  must  allocate  tips  to  certain 
employees. 

Respondents:  Business  and  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institution.  State,  Local  or 
Tribal  Governments. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  52,050. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


8027 

•  8027-T 

Recordkeeping .  . . 

5  hr.,  59  min  ... 

42  min . 

50  min . 

Learning  about  the  law  or  the  form . . . 

Preparing  and  sending  the  form  to  the  IRS  . . 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  368,908  hours. 

OMB  Number:  1545-0817. 

Regulation  Project  Number:  EE-28-78 
Final. 

Type  of  Review:  Extension. 

Title:  Inspection  of  Applications  for 
Tax  Exemption  and  Applications  for 
Determination  Letters  for  Pension  and 
Other  Plans. 


Description:  Internal  Revenue  Code 
section  6104  requires  applications  for 
tax  exempt  status,  annual  reports  of 
private  foundations,  and  certain 
portions  of  returns  to  be  open  for  public 
inspection.  Some  information  may  be 
withheld  firom  disclosure.  IRS  needs  the 
information  to  comply  with  requests  for 
public  inspection  of  the  above-named 
docvunents. 


Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  Federal 
Govenunent,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
51,070. 

Estimated  Burden  Hours  Per 
Respondent:  14  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
12,018  hours. 
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OMB  Number:  1545-1227. 

Regulation  Project  Number:  Fl-104- 
90  Final. 

Type  of  Review:  Extension. 

Title:  Tax  Treatment  of  Salvage  and 
Reinsurance. 

Description:  The  regulation  provides  a 
disclosure  requirement  for  an  insurance 
company  that  increases  losses  shown  on 
its  annual  statement  by  the  amoimt  of 
estimated  salvage  recoverable  taken  into 
account. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
5,000  hours. 

OMB  Number:  1545-1240. 

Regulation  Project  Number:  INTL- 
116-90  (NPRM). 

Type  of  Review:  Extension. 

Title:  Allocation  of  Charitable 
Contributions. 

Description:  The  recordkeeping 
requirements  affects  businesses  or  other 
for-profit  institutions.  This  information 
is  required  by  the  IRS  to  ensure  the 
proper  application  of  section  1.861- 
8(e)(iv)  of  the  regulations.  This 
information  will  be  used  to  verify  the 
U.S.  source  allocation  of  certain 
charitable  contributions. 

Respondents:  Business  or  other  for- 
profit. 

,  Estimated  Number  of  Recordkeepers: 
500. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Respond:  Other. 

Estimated  Total  Recordkeeping 
Burden:  500  hours. 

OMB  Number:  1545-1347. 

Regulation  Project  Number:  FI-7-94 
NPRM,  Temporary  and  Fintd;  FI-3&-92 
Final. 

Type  of  Review:  Extension. 

Title:  Arbitr^e  Restrictions  on  Tax- 
Exempt  Bonds. 

Description:  The  Code  limits  the 
ability  of  state  and  local  government 
issuers  of  tax-exempt  bonds  to  earn  and/ 
or  keep  arbitrage  profits  earned  with 
bond  proceeds,  liiis  regulation  requires 
recordkeeping  of  certain  interest  rate 
hedges  so  that  the  hedges  are  taken  into 
account  in  determining  those  profits. 

Respondents:  State,  Local  or  Tribal 
Governments. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  14  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  42,000  hours. 


OMB  Number:  1546-1517. 

Form  Number:  IRS  Form  1099-MSA. 

T^/pc  of  Review:  Extension. 

Title:  Distributions  From  Medical 
Savings  Accounts. 

Description:  This  form  mil  be  used  to 
report  distributions  from  a  medical 
savings  account  as  set  forth  in  section 
220(h). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  Respondents: 
150,000. 

Estimated  Burden  Hours  Per 
Respondent:  7  minutes. 

Frequency  ^  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
45,000  hours. 

OMB  Number:  1545-1518. 

Form  Number:  IRS  Form  5498-MSA. 

Tyw  of  Review:  Extension. 

Title:  Medical  Savings  Account 
Information. 

Description:  This  form  will  be  used  to 
report  contributions  to  a  medical 
savings  account  as  set  forth  in  section 
220(h). 

R^pondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
150,000. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Fre<piency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
60,000  hours. 

OMB  Number:  1546-1519. 

Form  Number:  ERS  Form  1099-LTC. 

Type  of  Review:  Extension. 

Title:  I^ng-Term  Care  and 
Accelerated  Death  Benefits. 

Description:  Under  the  terms  of 
Internal  Revenue  Code  (IRC)  sections 
7702B  and  lOlg,  qualified  long-term 
care  and  accelerated  death  benefits  paid 
to  chronically  ill  individuals  are  treated 
as  amoimts  received  for  expenses 
incurred  for  medical  care.  Amovmts 
received  on  a  per  diem  basis  in  exces-s 
of  $175.00  per  day  are  taxable.  Section 
6050Q  requires  all  such  amounts  to  be 
reported. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 

1,000. 

Estimated  Burden  Hours  Per 
Respondent:  11  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
4,750  hours. 

OMB  Number:  1546-1520. 

Revenue  Procedure  Number:  Revenue 
Procedures  97-4, 97-5, 97-6  and  97-8. 

Type  of  Review:  Extension. 

Title:  letter  Rulings  (97-4);  Technical 
Advice  (97-5);  Determination  Letters 
(97-6);  User  Fees  (97-8). 


Description:  The  information 
requested  in  proposed  sections  7.07, 
9.02-9'.06, 10.02, 10.03, 11.03, 

11.04(1)(5),  11.06, 12.01, 12.06, 12.07, 
13.09(1),  14.02(1)  and  the  Appendix  of 
proposed  Revenue  Procedure  97.4; 
proposed  sections  6.03,  9.01, 9.02, 
10.03-10.05, 11.02, 11.03, 12.01, 13.03, 
13.10, 15.10, 15.12, 16.04, 18.03-18.05 
of  proposed  Revenue  Procedure  97-5; 
proposed  sections  6.16, 6.18,  7.04, 
9.07(4),  10.05, 14, 16, 17,  20.02,  and 
22.04  of  proposed  Revenue  Procedure 
97-6;  and  proposed  section  6.01(12)(c), 
6.12(6)(a),  6.13(1),  and  11  of  propos^ 
Revenue  Procedure  97-8  is  required  to 
enable  the  Office  of  the  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations)  of  the  Internal 
Revenue  Service,  which  was  established 
by  section  1051(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(section  7082(b)  of  the  Internal  Revenue 
Code),  to  give  advice  on  filing  letter 
ruling,  determination  letter,  and 
technical  advice  requests  and  process 
such  requests. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  State, 

Lo<^  or  Tribal  Governments. 

Estimated  Number  of  Respondents: 
83,068. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours,  8  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
177,686  hours. 

OMB  Number:  1545-1522. 

Revenue  Procedure  Number:  Revenue 
Procedures  97-1  and  97-3. 

Type  of  Review:  Extension. 

Tide:  26  CFR  601.201 — Rulings  and 
Determination  Letters. 

Description:  The  information 
requested  in  Revenue  Procedure  97-1 
under  proposed  sections  5.05, 6.07, 

8.01,  8.02,  8.03,  8.04,  8.05,  8.07,  9.01, 
10.06, 10.07, 10.09, 11.01, 11.06, 11.07, 
12.11, 13.02, 15.02, 15.07, 15.08, 15.09, 
and  15.11,  paragraph  (B)(1)  of  Appendix 
A,  and  Appendix  C,  and  in  Revenue 
Procedure  97-3  under  proposed 
sections  3.01  (22),  (24).  (25),  (27),  and 
(28),  3.02  (1)  and  (3),  4.01(26),  and  4.02 
(1)  and  (7)(b)  is  required  to  enable  the 
Internal  Revenue  Service  to  give  advice 
on  filing  letter  ruling  and  determination 
letter  requests  and  process  such 
requests. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Farms,  Federal  Government,  State,  Local 
or  Tribal  Government. 

Estimated  Number  of  Respondents: 
3,800. 

Estimated  Burden  Hours  Per 
Respondent:  80  hours,  16  minutes. 

Frequency  of  Response:  On  occasion. 
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Estimated  Total  Reporting  Burden: 
304,990  hours. 

OMB  Number:  1545-1528. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-15. 

Type  of  Review:  Extension. 

Title:  Section  103 — Remedial  Payment 
Closing  Agreement. 

Description:  This  information  is 
required  by  the  Internal  Revenue 
Service  to  verify  compliance  with 
sections  57, 103, 141, 142, 144, 145,  and 
147  of  the  Internal  Revenue  Code  of 
1986,  as  applicable  (including  any 
corresponding  provision,  if  any,  of  the 
Internal  Revenue  Code  of  1954).  This 
information  will  be  used  by  the  Service 
to  enter  into  a  closing  agreement  with 
the  issuer  to  establish  the  closing 
agreement  amount. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  15. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour,  30 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  75  hoiirs. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-8081  Filed  8-28-97;  8:45  am] 
aaiMQ  CODE  4a2o-oi~p 


Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  international 
BoyMtt 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1986,  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
intemationa]  boycott  («vithin  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 


may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986). 

Bahrain 
Iraq  ^ 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi  Arabia 
Syria 

United  Arab  Emirates  ^ 

Yemen,  Republic  of 

Dated:  March  19, 1997. 

Joaeph  Guttentag, 

International  Tax  Counsel  (Tax  Policy). 

[FR  Doc.  97-8005  Filed  3-28-97;  8:45  am] 
BHJJNG  CODE  4aia-2S-M 


Customs  Service 

[T-D.  97-18] 

Customs  Commercial  Gauger  Approval 
of  Marine  Technical  Surveyors,  Inc. 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  Notice  of  approval  of  Marine 
Technical  Surveyors,  Inc.,  as  a 
commercial  gauger. 

SUMMARY:  Marine  Technical  Surveyors, 
Inc.  has  applied  to  U.S.  Customs  for 
approval  to  gauge  imported  petroleum, 
petroleum  products,  organic  chemicids 
and  vegetable  and  aniinal  oils  imder 
Part  151.13  of  the  Customs  Regulations 
(19  CFR  151.13)  at  their  Doiuddsonville, 
Louisiana  facility.  Customs  has 
determined  that  this  facility  meets  all  of 
the  requirements  for  approval  as  a 
commercial  gauger.  Therefore,  in 
accordance  with  Part  151.13(f)  of  the 
Customs  Regulations,  Marine  Technical 
Surveyors,  Inc.’s  Donaldsonville, 
Louisiana  site  is  approved  to  gauge  the 
products  named  above  in  all  Ctutonu 
ports. 

SUPPLEMENTARY  INFORMATION: 
Bafdcground 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 
ports  of  laboratory  aiialyses  and  gauging 
reports  for  certain  products  from 
Customs  accredited  commercial 
laboratories  and  approved  gaugers. 
Marine  Technical  Surveyors,  Inc.,  of 


Donaldsonville,  Louisiana  has  applied 
to  Customs  for  commercial  gauger 
approval.  Customs  has  determined  that 
Marine  Technical  Surveyors,  Inc.  meets 
all  the  requirements  for  approval  as  a 
commercial  gauger.  Therefore,  in 
accordance  with  part  151.13(f)  of  the 
Customs  Regxilations,  Marine  Technical 
Surveyors,  Inc.’s  Donaldsonville, 
Louisiana  site  is  approved  to  gauge  the 
products  named  above  in  all  Customs 
ports. 

Location 

Marine  Technical  Surveyors,  Inc.’s 
approved  site  is  located  at:  125  Railroad 
Avenue.  Donaldsonville,  Louisiana 
70346. 

EFFECTIVE  DATE:  March  5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Senior  Science  Officer, 
Laboratories  and  Scientific  Services, 

U.S.  Customs  Service,  1301  Constitution 
Avenue  NW.,  Washin^on,  DC  20229  at 
(202) 927-1060. 

Dated:  March  19, 1997. 

George  D.  Heavejr, 

Director,  Laboratories  and  Scientific  Services. 
[FR  Doc.  97-7992  Filed  3-28-97;  8:45  am] 
BUJJNQ  CODE  4a2<M>2-P 


UNITED  STATES  ENRICHMENT 
CORPORATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  8:00  a.m.,  Wednesday,  * 
April  2, 1997. 

PLACE:  USEC  Corporate  Headquarters, 
6903  Rockledge  IMve,  Bethesda, 
Maryland  20817. 

STATUS:  One  part  of  this  meeting  will  be 
open  to  the  public.  The  balance  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portion  Open  to  the  Public 

•  NRC  Regulatory  Process. 

Portions  Closed  to  the  Public 

•  Consideration  of  commercial  and 
financial  issues  of  the  Corporation. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold,  301-564-3354. 

Dated:  March  26, 1997. 

William  H.  Timbers,  )r.. 

President  and  Chief  Executive  Officer. 

[FR  Doc.  97-8157  Filed  3-26-97;  4:53  pm] 
BtUING  CODE  872(M>1-M 
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published  Presidential,  Rule,  Proposed  Rule, 
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Register.  AgerK:y  prepared  ejections  are 
issued  as  signed  documents  aixf  appear  in 
the  appropriate  document  categories 
elsev^ere  in  the  issue. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  96-36] 

Yu-To  Hsu,  M.D.,  Denial  of  Application 

Correction 

In  notice  document  97-6793 
beginning  on  page  12840  in  the  issue  of 
Tuesday,  Maicdi  18. 1997,  make  the 
foUoMring  correction: 

On  page  12842  in  the  second  column, 
before  the  FR  document,  the  signature 


line  was  omitted  and  should  have 
appeared  as  follows: 

|aMsS.MilfDri, 

Acting  Deputy  Administrator. 
aajjMQ  oooc  i«»«i-o 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Avielion  Administration 


CDockstNatT-ANE-Oq 

AIrworthInass  Diractivas;  Pratt  A 
WhHnay  JT8D-200  Sadas  TurtMfan 


CkxTection 

Ih  proposed  rules  document  97-4370 
beginning  on  page  8198  in  the  issue  of 
Mrmday,  Febniary  24, 1997,  make  the 
following  correction:  N 

On  page  8200,  third  column,  TaUe  2, 
should  read  as  follows: 


(Hubs  wWi  Iravslsr  notalions) 

CCD  Hub 

CCD  Hub 

CCD  Hub 

R32981 

S25207 

S25419 

R32990 

S25208 

S25421 

R32994 

S25221 

S25422 

R33000 

S25229 

S25430 

R33004 

S25238 

S25437 

R33040 

S25246 

S25439 

R33055 

S25248. 

S25449 

R33059 

S2S250 

R33077 

S25256 

R33080 

S25262 

R33082 

S25268 

R33086 

S25278 

R33087 

S2S287 

R33089 

S25288 

R33090 

BSJJNQ  CODE  1506-01-0 

Monday 
March  31,  1997 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories;  Wool  Fiberglass 
Manufacturing:  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

PL-64-2-6807;  FRL-5695-8] 

RIN2060-AE75 

National  Emission  Staidards  for 
Hazardous  Air  Poliutarits  for  Source 
Categories;  Wool  Rberglass 
Manufacturing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  new  and 
existing  sources  in  wool  6berglass 
manufacturing  facilities.  The  hazardous 
air  pollutants  (HAPs)  emitted  by  the 
facilities  covered  by  this  proposed  rule 
include  three  metals  (arsenic, 
chromium,  lead)  and  three  organic 
HAPs  (formaldehyde,  phenol,  and 
methanol).  Exposure  to  these  HAPs  can 
cause  reversible  or  irreversible  health 
effects  including  carcinogenic, 
respiratory,  nervous  system, 
developmental,  reproductive,  and/or 
dermal  health  effects.  The  EPA 
estimates  the  proposed  NESHAP  would 
reduce  nationende  emissions  of  HAPs 
from  these  facilities  by  530  megagrams 
per  year  (Mg/yr)  (580  tons  per  year  (ton/ 
yr]),  an  approximate  30  percent 
reduction  from  the  current  level  of 
emissions.  Emissions  of  particiilate 
matter  (PM)  would  be  reduced  by  an 
estimat^  760  Mg/yr  (840  ton/yr)  under 
th^roposed  NESHAP. 

The  standards  are  proposed  imder  the 
authority  of  section  112(d)  of  the  Clean 
Air  Act  (CAA)  and  are  based  on  the 
Administrator’s  determination  that  wool 
fiberglass  manufacturing  facilities  may 
reasonably  be  anticipated  to  emit 
several  of  the  188  HAPs  listed  in  the 
draft  112(s)  Report  to  Congress  from  the 
various  process  operations  found  within 
the  industry.  The  proposed  NESHAP 
would  provide  protection  to  the  public 
by  requiring  all  wool  fiberglass  plants 
that  are  major  soiuoes  to  meet  emission 
standards  reflecting  the  application  of 
the  maximiini  achievable  control 
technology  (MACT). 

DATES:  Conunents.  The  EPA  will  accept 
comments  on  the  proposed  rule  until 
May  30. 1997. 

Public  hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  Ap^  21, 1997.  If  a  hearing  is 
held,  it  will  take  place  at  10  a.m.  on 
April  30, 1997.  Persons  interested  in 
attending  the  hearing  should  call  the 


contact  person  listed  below  to  verify 
that  a  hearing  will  be  held. 

Request  to  speak  at  hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  the  person  listed  below  (see 
ADDRESSES)  by  April  21, 1997. 
ADDRESSES:  Comments.  Interested 
parties  may  submit  written  comments 
(in  duplicate,  if  possible)  to  Docket  No. 
A-95-24  at  the  following  address:  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  the 
comments  also  be  sent  to  the  contact 
person  listed  below. 

Docket.  Docket  A-95-24,  containing 
supporting  information  used  in 
developing  the  proposed  standard,  is 
located  at  the  above  address  in  Room 
M-1500,  Waterside  Mall  (gnnmd  floor), 
and  may  be  inspected  from  8:00  a.m.  to 
5:30  p.m.,  Monday  through  Friday. 
Copies  of  this  information  may  be 
obtained  by  request  from  the  Air  Docket 
by  calling  (202)  260-7548.  A  reasonable 
fro  may  be  charged  for  copying  docket 
materials. 

Public  hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing  by  the 
required  date  (see  DATES),  the  hearing 
will  be  held  at  the  EPA  Office  of 
Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina  27711. 
Persons  interested  in  presenting 
testimony  should  contact  Ms.  Cathy 
Coats  at  (919)541-5422. 

A  verbatim  transcript  of  the  hearing 
and  any  written  statements  will  be 
available  for  public  inspection  and 
copying  during  normal  working  hours  at 
the  EPA’s  Air  and  Radiation  Docket  in 
Washington,  E)C. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
regulation,  contact  Mr.  William  ). 
Neuffer,  Minerals  and  Inorganic 
Chemicals  Group,  Emission  Standards 
Division  (MD-13)  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5435.  For 
information  regarding  Methods  316  and 
318,  contact  Ms.  Rima  N.  Dishakjian, 
Emissions,  Monitoring,  and  Analysis 
Division,  telephone  number  (919)  541- 
0443. 

SUPPLEMENTARY  ff^ORMATlON: 

Regulated  entities:  Entities  potentially 
regulated  by  this  action  are  those 
industrial  facilities  that  manufacture 
wool  fiberglass.  Regulated  categoriro 
and  entities  are  shown  in  Table  1.  This 
table  is  not  intended  to  be  exhaustive, 
but  rather  provides  a  guide  for  readers 
regarding  entities  likely  to  be  regulated 


by  final  action  on  this  proposal.  This 
table  lists  the  types  of  entities  that  EPA 
is  now  aware  could  potentially  be 
regulated  by  final  action  on  this 
proposal.  To  determine  whether  your 
facility  is  regulated  by  final  action  on 
this  proposal,  you  should  carefully 
examine  the  applicability  criteria  in 
section  in.A  of  this  preamble  and  in 
§  63.1380  of  the  proposed  rule.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFOfMATION  CONTACT  section. 

Table  1.— Regulated  Categories 
AND  Entities 


Entity  category  Description 


Industrial .  Wool  Fiberglass  Man¬ 

ufacturing  Plants 
(SIC  3296). 

Federal  Government: 

Not  Affected 
State/Local/Tribal 
Government:  Not 
Affected 


The  information  in  this  premnble  is 
organized  as  follows: 

L  Statutory  Authority 
n.  Introduction 

A.  Background 

B.  NESHAP  for  Source  Categories 

C.  Health  Effects  of  Pollutants 

D.  Wool  Fiberglass  Manufacturing  Industry 
Profile 

E.  Pollution  Prevention 

m.  Summary  of  Proposed  Standards 

A.  Applicability 

B.  Emission  Limits  and  Requirements 

C.  Performance  Test  and  Compliance 
Provisions 

D.  Monitoring  Requirements 

E.  Notification,  Recordkeeping,  and 
Reporting  Requirements 

IV.  Impacts  of  Proposed  Standards 

A.  Applicability 

B.  Air  Quality  Impacts 

C.  Water  Impacts 

D.  Solid  Waste  Impacts 

E.  Energy  Impacts 

F.  Nonair  Enviroiunental  and  Health 
Impacts 

G.  Cost  Impacts 

H.  Economic  Impacts 

V.  Selection  of  Proposed  Standards 

A.  Selection  of  Source  Category 

B.  Selection  of  Emission  Sources 
C  Selection  of  Pollutants 

D.  Selection  of  Proposed  Standards  for 
Existing  and  New  Sources 

I.  Background 

2.  Selection  of  Floor  Technologies 

3.  Emission  Limits 

E.  Selection  of  Monitoring  Requirements 

F.  Selection  of  Test  Methods 

G.  Solicitation  of  Conunents 
VL  Administrative  Requirements 

A.  Docket 

B.  Public  Hearing 
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C.  Executive  Order  12866 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Floxibility 

G.  Paperwork  Reduction  Act 

H.  Clean  Air  Act 

L  Pollution  Prevention  Act 

I.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  101, 
112, 114, 116,  and  301  of  the  Clean  Air 
Act.  as  amended  (42  U.S.C.  7401,  7412, 
7414,  7416,  and  7601). 

n.  Introduction 

A.  Background 

Section  112(c)  of  the  Act  directs  the 
Agency  to  list  each  category  of  major 
and  area  sources  as  appropriate  emitting 
one  or  more  of  the  189  HAPs  listed  in 
section  112(b)  of  the  Act.  The  EPA 
published  an  initial  list  of  source 
categories  on  July  16, 1992  (57  FR 
31576),  and  may  amend  the  list  at  any 
time.  “Wool  Fiberglass  Manufacturing” 
is  one  of  the  174  categories  of  sources 
listed  in  the  notice.  As  defined  in  the 
EPA  report,  Documentation  for 
Developing  the  Initial  Source  Category 
List  (docket  item  n-A-5),  the  Wool 
Fiberglass  Manufactiiring  source 
category  includes  any  facility  engaged 
in  producing  wool  fiberglass  fium  sand, 
feldspar,  sodium  sulfate,  anhydrous 
borax,  boric  acid,  or  any  other  materials. 
Facilities  that  manufactiire  mineral 
wool  from  rock,  slag,  and  other  similar 
materials  are  not  included  in  the  source 
category.  On  December  3, 1993  (58  FR 
63941),  EPA  published  a  schedule  for 
the  promulgation  of  standards  for  the 
sources  selected  for  regulation  under 
section  112(c)  of  the  Act.  According  to 
this  schedule,  MACT  standards  for  this 
source  category  must  be  promiilgated  no 
later  than  November  15, 1997. 

In  the  manufacture  of  wool  fiberglass, 
molten  glass  is  formed  into  fibers, 
which  are  bonded  by  an  organic  resin  to 
produce  a  wool-like  material  used 
primarily  for  thermal  and  acoustical 
insulation.  The  EPA  estimates  that  at 
the  current  level  of  control,  1,770  Mg/ 
yr  (1,950  ton/yr)  of  metal  HAPs  and 
formaldehyde  are  emitted  from  glass¬ 
melting  funiaces  and  manufacturing 
lines  in  wool  fiberglass  plants 
nationwide.  The  HAPs  released  frum 
glass-melting  furnaces  include  arsenic, 
chromium,  and  lead;  an  estimated  750 
Mg/yr  (830  ton/yr)  of  particulate  matter 
alw  are  emitted.  Organic  HAPs 
(formaldehyde,  phenol,  and  methanol) 
are  released  frttm  rotary  spin  (RS) 
forming,  curing,  and  cooling  processes 


and  from  flame  attenuation  (FA) 
forming  and  cvuing  processes. 

B.  NESHAPfor  Source  Categories 

Section  112  of  the  Act  requires  that 
EPA  promulgate  regulations  for  the 
control  of  HAP  emissions  from  both 
new  and  existing  major  sources.  The 
statute  requires  the  regulations  to  reflect 
the  maximiun  degree  of  reduction  in 
emissions  of  HAPs  that  is  achievable 
taking  into  consideration  the  cost  of 
achieving  the  emission  reduction,  any 
nonair  quality  health  and  environmental 
impacts,  and  energy  requirements.  This 
level  of  control  is  commonly  referred  to 
as  MACT.  For  new  sources,  MACT 
standeirds  caimot  be  less  stringent  than 
the  emission  control  that  is  achieved  in 
practice  by  the  best-controlled  similar 
source.  [See  section  112(d)(3).]  The 
MACT  standards  for  existing  sources 
can  be  less  stringent  than  standards  for 
new  sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best¬ 
performing  12  percent  of  existing 
sovuces  for  categories  and  subcategories 
with  30  or  more  sources,  or  the  best- 
performing  5  sources  for  categories  or 
subcategories  with  fewer  than  30 
sources.  In  essence,  these  MACT 
standards  would  ensure  that  all  major 
sources  of  air  toxic  emissions  achieve 
the  level  of  control  already  being 
achieved  by  the  better  controlled  and 
lower  emitting  sources  in  each  category. 
This  approach  provides  assurance  to 
citizens  that  each  major  source  of  toxic 
air  pollution  will  be  required  to 
efiectively  control  its  emissions.  At  the 
same  time,  this  approach  provides  a 
level  economic  playing  field,  ensuring 
that  facilities  that  employ  cleaner 
processes  and  good  emissions  controls 
are  not  disadvantaged  relative  to 
competitors  with  poorer  controls. 

The  control  of  HAPs  is  achieved 
through  the  promulgation  of  technology- 
based  emission  standards  under 
sections  112(d)  and  112(f)  and  work 
practice  standards  under  112(h)  for 
categories  of  sources  that  emit  HAPs. 
Emission  reductions  may  be 
accomplished  through  the  application  of 
measures,  processes,  method,  systems, 
or  techniques  including,  but  not  limited 
to:  (1)  Reducing  the  volume  of.  or 
eliminating  emissions  of,  such 
pollutants  through  process  changes, 
substitution  of  materials,  or  other 
modifications;  (2)  enclosing  systems  or 
processes  to  eliminate  emissions;  (3) 
collecting,  capturing,  or  treating  such 
pollutants  when  released  from  a 
process,  stack,  storage  or  fugitive 
emissions  point;  (4)  design,  equipment, 
work  practice,  or  operational  standards 
(including  requirements  for  operator 


training  or  certification)  as  provided  in 
subsection  (h);  or  (5)  a  combination  of 
the  above.  [Sw  section  112(d)(2).l  The 
EPA  may  promulgate  more  stringent 
regulations  to  address  residual  risk  that 
remains  after  the  imposition  of  controls 
within  8  years  of  promulgation  of  the 
NESHAP.  [See  section  112(f)(2).] 

C.  Health  Effects  of  Pollutants 

The  CAA  was  created,  in  part,  “to 
protect  and  enhance  the  qu^ty  of  the 
Nation’s  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population” 

[42  U.S.C  7401(b)].  This  proposed 
regulation  would  protect  the  public 
h^th  by  reducing  emissions  of  HAPs 
frem  wool  fiberglass  manufacturing 
facilities.  This  proposed  regulation  is 
technology-bas^,  i.e.,  based  on  MACT. 

Emission  data  collected  during 
development  of  this  proposed  NESHAP 
show  that  several  HAPs  are  emitted 
from  wool  fiberglass  manufachiring 
plants  and  will  be  reduced  by 
implementation  of  the  standard.  The 
proposed  emission  limits  would  reduce 
emissions  of  three  particulate  metal 
HAPs:  chromium,  arsenic,  and  lead 
frttm  glass  melting  furnaces.  The  organic 
HAPs  (formaldehyde,  phenol,  and 
methanol)  are  emitted  from  wool 
fiberglass  manufacturing  lines  and 
would  also  be  reduced  by  the  proposed 
standard.  In  addition  to  these  HAPs  and 
as  a  result  of  the  control  of  the  metal 
HAPs,  the  proposed  standard  also 
would  reduce  emissions  of  PM,  which 
is  regulated  under  the  CAA  as  a  criteria 
pollutant,  and  volatile  organic 
compounds  (VOC).  More  information  on 
PM  can  be  found  in  EPA’s  criteria 
document  for  PM  emissions.  Following 
is  a  summary  of  the  potential  health 
effects  caus^  by  exposure  to  these 
pollutants. 

Three  metals — arsenic,  chromium, 
and  lead — appear  on  the  section  112(b) 
list  of  HAPs  and  are  emitted  from  glass 
melting  furnaces.  Long-term  inhalation 
exposure  to  arsenic  is  strongly 
associated  with  lun^  cancer,  and  also 
irritates  the  skin  and  mucous 
membranes.  The  EPA  has  classified 
arsenic  as  a  Class  A,  known  human 
carcinogen.  The  effects  of  inhaling 
chromium  depend  on  whether  the 
oxidation  state  of  the  metal  is  trivalent 
or  hexavalent.  Trivalent  chromium  is  an 
essential  nutrient,  and  is  substantially 
less  toxic  than  hexavalent  chromium. 
Both  types  of  chromiiun  irritate  the 
respiratory  tract.  Hexavalent  chromium 
inhalation  is  associated  with  lung 
cancer,  and  EPA  has  classified  it  as  a 
Class  A,  known  human  carcinogen.  Data 
are  insufficient  to  classify  trivalent 
chromium  as  to  human  carcinogenicity. 
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Lead  exposure  damages  the  central 
nervous  system,  especially  in  children, 
who  may  suffer  decreased  IQ  and  other 
neurobehavioral  deficits.  Children  and 
adults  exposed  to  higher  doses  of  lead 
may  experience  anemia,  kidney  damage, 
and  hi^  blood  pressure.  The  EPA  has 
classified  lead  as  a  Class  B2,  probable 
human  carcinogen,  on  the  basis  of 
reports  of  kidney  tumors  in  animal 
studies.  {See  docket  items  II-A-4,  II-A- 

6,  n-A-10,  n-i-6,  n-i-7,  n-i-e.) 

Exposure  to  formaldehyde,  methanol, 
and  phenol  irritates  the  eyes,  skin,  and 
mucous  membranes  and  causes 
conjunctivitis,  dermal  inflammation, 
and  respiratory  symptoms. 

Formaldehyde  exposure  has  been 
associated  Mdth  reproductive  effects 
such  as  menstrual  disorders  and 
pregnancy  problems  in  women  workers. 
The  EPA  h^  classified  formaldehyde  as 
a  Class  Bl,  probable  human  carcinogen, 
on  the  basis  of  findings  of  nasal  cancer 
in  animal  studies,  and  limited  human 
data.  Phenol  has  been  shown  to  cause 
damage  to  the  liver,  kidney, 
cardiovascular  system,  and  central 
nervous  system  in  animal  studies.  Acute 
exposure  to  methanol  (usually  by 
ingestion)  is  well-known  to  cause 
blindness  and  severe  metabolic  acidosis, 
sometimes  leading  to  death.  Chronic 
methanol  exposure,  including 
inhalation,  may  cause  central 
disturbances  possibly  leading  to 
blindness.  Data  are  not  sufficient  to 
classify  either  phenol  or  methanol  as  to 
potential  human  carcinogenicity.  (See 
docket  items  D-A-7,  II-A-9, 11-1-2,  H- 
1-3,  n-I-4.) 

Formaldehyde,  phenol,  and  methanol 
also  are  VCX^,  which  are  precursors  to 
ozone  formation.  Ambient  ozone  can 
cause  damage  to  lung  tissue,  reduction 
of  lung  function,  and  increased 
sensitivity  of  the  lung  to  other  irritants. 
Several  provisions  of  the  CAA  are  aimed 
at  reducing  emissions  of  VOC. 
Additional  information  on  the  health 
effects  of  ozone  are  included  in  EPA’s 
Criteria  document,  which  support  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone. 

The  EPA  does  recognize  that  the 
degm  of  adverse  health  effects  can 
range  from  mild  to  severe.  The  extent 
and  degree  to  which  the  health  effects 
may  be  experienced  is  dependent  upon 
(1)  the  ambient  concentrations  observed 
in  the  area  (e.g.,  as  influenced  by 
emission  rates,  meteorological 
conditions,  and  terrain),  (2)  the 
frequency  of  and  duration  of  exposures, 
(3)  characteristics  of  exposed 
individuals  (e.g.,  genetics,  age,  pre¬ 
existing  health  conditions,  and 
lifestyles),  and  (4)  pollutant-specific 
characteristics  (e.g.,  toxicity,  half-life  in 


the  environment,  bioaccumulation,  and 
persistence). 

D.  Wool  Fiberglass  Manufacturing 
Industry  Profile 

Wool  fiberglass  products  are  primarily 
used  as  thermal  and  acoustical 
insulation  for  buildings,  automobiles, 
aircraft,  appliances,  ductwork,  and 
pipes.  Other  uses  include  liquid  and  air 
filtration.  Approximately  90  percent  of 
the  wool  fiberglass  currently  produced 
is  for  building  insulation  products. 

Wool  fiber^ass  is  currently 
manufactured  in  the  United  States  by 
five  companies  operating  27  plants  in  15 
states.  According  to  the  size  definition 
applied  to  this  industry  by  the  U.S. 

Sn^l  Business  Administration  (750 
company  employees  or  less),  none  of 
these  firms  is  classified  as  a  small 
business.  These  plants  operate  a  total  of 
74  manufacturing  lines. 

Wool  fiberglass  is  manufactured  in  a 
process  that  forms  thin  fibers  from 
molten  glass.  A  typical  wool  fiberglass 
manufacturing  line  consists  of  the 
following  processes:  (1)  Preparation  of 
molten  glass,  (2)  formation  of  fibers  into 
a  wool  fiberglass  mat,  (3)  curing  the 
binder-coat^  fiberglass  mat,  (4)  cooling 
the  mat  (not  always  present),  and  (5) 
backing,  cutting,  and  packaging.  Wool 
fiberglass  manufacturing  plants 
typic^ly  contain  one  or  more 
manufacturing  lines. 

Raw  materials  for  the  glass  batch  are 
weighed,  mixed,  and  conveyed  to  the 
glass  melting  furnace,  which  may  be 
gas-fired,  electric,  or  gas  and  electric 
combined.  The  primary  component  of 
wool  fiberglass  is  sand,  but  it  also 
includes  varying  quantities  of  feldspar, 
sodium  sulfate,  aiffiydrous  borax,  boric 
acid,  and  many  other  materials.  Gullet, 
crushed  recycled  glass,  is  a  primary 
component  in  most  batches  and  is 
required  by  Executive  Order  for  Federal 
agency  purchases  and  by  law  in  certain 
States.  Two  methods  of  forming  fibers 
are  used  in  the  industry.  In  the  rotary 
spin  (RS)  process,  centrifugal  force 
causes  molten  glass  to  flow  through 
small  holes  in  the  wall  of  a  rapidly 
rotating  cylinder.  In  the  flame 
attenuation  (FA)  process,  molten  glass 
flows  by  gravity  from  a  small  furnace,  or 
pot,  to  form  th^ds  that  are  then 
attenuated  (stretched  to  the  point  of 
breaking)  with  air  and/or  flame. 

After  the  fibers  are  formed,  they  are 
sprayed  with  a  binder  and  collected  as 
a  mat  on  a  moving  conveyor.  The 
purpose  of  the  binder  is  to  hold  the 
fibers  together  and  its  composition 
varies  with  product  type.  Typically,  the 
binder  consists  of  a  solution  of  phenol- 
formaldehyde  resin,  water,  urea,  lignin, 
silane,  and  ammonia.  The  conveyor 


carries  the  newly  formod  mat  through 
an  oven  for  curing  of  the  thermosetting 
resin  and  then  through  a  cooling 
section.  Some  products  do  not  require 
curing  and/or  cooling.  FA 
manufacturing  lines  do  not  have  cooling 
processes. 

No  Federal  air  standards  specifically 
apply  to  HAI^  emissions  from  wool 
fiberglass  production  plants.  Emission 
limits  for  PM  in  the  new  source 
performance  standards  (NSPS)  for  glass 
manufactiuing  plants  (40  CFR  part  60, 
subpart  CC)  are  applicable  to  gas-fired 
and  modified  process  glass-melting 
furnaces  in  the  wool  fiberglass  industry 
that  were  constructed,  modified,  or 
reconstructed  after  June  15, 1979.  The 
NSPS  for  wool  fiberglass  insulation 
manufacturing  plants  (40  CFR  part  60, 
subpart  PPP)  limits  PM  emissions  from 
wool  fiberglass  insulation 
manufacturing  lines  using  the  RS 
forming  process  that  were  constructed, 
modified,  or  reconstructed  after 
February  7, 1984.  The  NSPS  does  not 
require  controls  for  VOC  or  organic 
HAPs. 

As  a  result  of  the  NSPS  and  State 
requirements,  PM  controls  are  in  place 
for  most  glass-melting  furnaces.  Of  the 
56  gas  and  electric  furnaces  (including 
gas/electric  combinations),  37  are 
equipped  with  baghouses  or 
electrostatic  precipitators  (ESPs). 

Among  those  furnaces  without  add-on 
controls  are  12  electric  furnaces  that 
control  PM  emissions  through  their 
design  and  operation. 

Controls  also  are  in  place  for  RS 
manufacturing  lines.  All  40  RS  forming 
processes  control,  to  varying  degrees, 
organic  emissions  using  one  or  more  of 
the  several  process  modifications 
available  to  this  industry.  Of  the  43 
curing  ovens.  14  are  equipped  with  a 
thermal  incinerator.  Cooling  process 
emissions  are  imcontrolled  for  organic 
HAP  emissions. 

Because  of  the  differences  in 
emissions  potential,  limitations  on  the 
application  of  process  controls,  and  the 
dedication  of  lines  to  certain  product 
categories,  FA  forming  processes  are 
separated  into  four  sub^tegories:  light 
density,  automotive,  heavy  density,  and 
pipe  products.  None  of  the  light  density 
or  automotive  FA  forming  processes  are 
equipped  with  HAP  controls.  In  a  few 
instances,  FA  forming  processes  that 
produce  heavy  density  products,  are 
controlled  using  process  modifications. 
All  FA  forming  processes  producing 
pipe  products  use  process 
modifications.  None  of  the  31  curing 
ovens  on  FA  manufacturing  lines  are 
equipped  with  HAP  emission  controls. 
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E.  Pollution  Prevention 

Pollution  prevention  is  a  partial  basis 
for  the  emission  standards  for  RS  and 
FA  manufacturing  lines.  The  emission 
standard  for  RS  manufacturing  lines  is 
formulated  as  the  sum  of  the  MACT 
floor  emission  levels  for  forming, 
curing,  and  cooling  where  process 
modification  is  the  MACT  floor  for 
forming  processes,  incineration  is  the 
MACT  floor  for  cming  ovens,  and  no 
control  is  the  MACT  floor  for  cooling 
processes.  The  emission  standards  for 
new  and  existing  FA  manufacturing 
lines  producing  pipe  products  and  new 
FA  manufacturing  lines  producing 
heavy-density  products  are  the  smn  of 
the  MACT  floor  emission  levels  for 
forming  and  curing  (there  are  no 
separate  cooling  processes  on  FA 
manufacturing  lines).  Process 
modification  is  the  MACT  floor  for 
forming  processes  and  no  control  is  the 
MACT  floor  for  curing  ovens.  By 
formulating  the  standi  as  a  siun  of  the 
individual  forming,  curing,  and  cooling 
MACT  floor  emission  levels  for  RS 
manufacturing  lines  and  forming  and 
curing  MACT  floor  emission  levels  for 
certain  FA  manufacturing  lines,  we  have 
allowed  tradeoffs  for  existing  facilities 
that  will  accomplish  the  same 
environmental  results  at  lower  costs  and 
will  encourage  process  modifications 
and  pollution  prevention  alternatives. 
According  to  ^e  industry,  new  RS 
manufacturing  lines  may  be  able  to  meet 
the  line  standard  without  the  use  of 
costly  incinerators  with  their  energy  and 
other  environmental  impacts,  such  as 
increased  nitrogen  oxides  (NOx)  and 
sulfur  oxides  (SOx)  emissions,  ^ 
incorporating  pollution  prevention 
measures.  Pollution  prevention 
alternatives  will  also  increase  binder 
utilization  efficiency  and  reduce 
production  costs  for  industry.  In 
selecting  the  format  of  the  emission 
standard  for  emissions  fi:t)m 


manufacturing  lines,  the  EPA 
considered  various  alternatives  such  as 
setting  separate  emission  limits  for  each 
process,  i.e.,  forming,  curing,  and 
cooling.  A  line  standard  gives  the 
industry  greater  flexibility  in  complying 
with  the  proposed  emission  limit  and  is 
the  least  costly  because  industry  can 
avoid  the  capital  and  annual  operating 
and  maintenance  costs  associated  with 
the  purchase  of  add-on  control 
equipment. 

m.  Summary  of  Proposed  Standards 

A.  Applicability 

The  proposed  NESHAP  applies  to 
each  of  the  following  existing  and  newly 
constructed  sources:  glass-melting 
furnaces  located  at  a  wool  fiberglass 
manufacturing  plant  (Standard 
Industrial  Classification  [SIC]  code 
3296),  RS  manufacturing  lines  that 
produce  building  insulation,  and  FA 
manufacturing  lines  producing  pipe 
insulation.  The  proposed  NESHAP  also 
applies  to  new  FA  manufacturing  lines 
producing  heavy  density  products. 
Facilities  that  manufacture  mineral 
wool  from  rock  or  slag  are  not  subject 
to  the  proposed  rule  but  are  subject  to 
a  separate  NESHAP  for  mineral  wool 
production.  Provisions  are  included  in 
the  NESHAP  general  provisions  (40  CFR 
part  63,  subpart  A)  for  the  owner  or 
operator  to  obtain  a  determination  of 
applicability.  A  facility  that  is 
determined  to  be  an  area  source  would 
not  be  subject  to  the  NESHAP. 

B.  Emission  Limits  and  Requirements 
Emission  limits  for  PM  are  proposed 

for  glass-melting  furnaces.  Because  the 
MACT  floor  for  existing  and  the  MACT 
floor  for  new  glass-melting  furnaces  are 
the  same,  the  same  emission  limit 
applies  to  both  new  and  existing 
sources.  Emission  limits  for 
formaldehyde  also  are  proposed  for  each 
new  or  existing  RS  manufacturing  line. 


each  new  and  existing  FA 
manufacturing  line  producing  pipe 
insulation,  and  each  new  FA 
manufacturing  line  producing  heavy 
density  products. 

A  surrogate  approach,  where  PM 
serves  as  a  surrogate  for  HAP  metals  and 
formaldehyde  serves  as  a  surrogate  for 
organic  HAPs,  is  employed  to  ^low 
easier  and  less  expensive  testing  and 
monitoring  requirements.  The  proposed 
emission  limits  are  in  the  same  format 
(mass  of  emissions  per  imit  of 
production)  as  the  existing  NSPS  for 
glass-melting  fiunaces  and  for  wool 
fiberglass  plants — kilograms  per 
megagram  (kg/Mg)  or  pound  per  ton  (lb/ 
ton)  of  glass  pulled.  Application  of  the 
propos^  emission  limits  to  the 
manufacturing  line  (forming,  curing, 
and  cooling)  is  consistent  with  the 
existing  NSPS  and  the  use  of  a  kg/Mg 
(Ib/ton)  format  recognizes  that  common 
industry  practice  is  to  vent  more  than 
one  process  unit  to  common  ductwork/ 
controls.  This  format  also  provides 
greater  flexibility  in  achieving 
compliance  with  the  use  of  pollution 
prevention  measures,  especially  process 
modifications  that  provide  the  same 
environmental  benefits  without  the 
need  to  purchase  add-on  control 
devices.  The  proposed  emission  limits 
are  presented  in  metric  units  in  Table 
2(a)  and  English  units  in  Table  2(b). 

The  proposed  emission  limits  for 
existing  sources  are  based  on  the 
performance  of  the  control  technology 
identified  as  the  MACT  floor.  The 
MACT  floor  for  existing  glass-melting 
furnaces  is  an  ESP  or  a  baghouse. 
Because  well-designed  and  -operated 
ESPs  and  baghouses,  which  are  the 
MACT  floor  for  existing  glass-melting 
furnaces,  represent  the  best  technologies 
available  for  controlling  PM  emissions, 
including  HAP  metab,  the  MACT  floor 
for  new  sources  is  the  same. 


Table  2(a).— Summary  of  Proposed  Emission  Limits  for  New  and  Existing  Glass-Melting  Furnaces  and  RS 
AND  FA  Manufacturing  Lines  in  Wool  Fiberglass  Manufacturing  Plants 

[Metric  units] 


Process 

Emission  limit 

Existing 

..  New 

RimnrA  . 

0  96  itg  nf  PM  pAT  Mg  nf  glajts  piillArl  _ _ 

0.25  kg  of  PM  per  Mg  of  glass  pulled. 

0.40  kg  of  formaldehyde  per  Mg  of  glass 
pulled. 

Pipe  Insulation 

3.4  kg  of  formaldehyde  per  Mg  of  glass  pulled. 
Heavy  Density 

3.9  kg  of  formaldehyde  per  Mg  of  glass  pulled. 

RS  Manufacturing  Lir>e  . 

FA  Manufacturirig  Line . 

0.6  kg  of  formaldehy^  per  Mg  of  glass  pulled 

Pipe  Insulation 

3.4  kg  of  formaldehyde  per  Mg  of  glass  pulled 
He^  Derrsity 

None  . 
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Table  2(b).— Summary  of  Proposed  Emission  Limits  for  New  and  Existing  Glass-Melting  Furnaces  and  RS 
AND  FA  Manufacturing  Lines  in  Wool  Fiberglass  Manufacturing  Plants 


[English  units] 

Process 

Emission  limit 

Existing 

New 

0.50  R>  of  PM  per  ton  of  glass  pulled . 

0.50  lb  of  PM  per  ton  of  glass  pulled. 

0.80  lb  of  formaldehyde  per  ton  of  glass 
pulled. 

Pipe  Insulation 

6.8  lb  of  formaldehyde  per  ton  of  glass  pulled. 

He^  Density 

7.8  lb  of  formaldehyde  per  ton  of  glass  pulled. 

RS  Marujfacturing  Line . 

FA  Manufacturirrg  Line . 

• 

1.2  tt)  of  formaldehyde  pw  ton  of  glass  pulled 

Pipe  Insulation 

6.8  lb  of  formaldehyde  per  ton  of  glass  puUed 
Heavy  Density 

None  . 

The  MACT  floor  for  each  new  or 
existing  RS  manufacturing  line  is 
represented  by  the  use  of  process 
modification(s)  for  the  forming  process 
and  a  thermal  incinerator  for  ei^ 
curing  oven.  The  MACT  floor  for 
cooling  processes  on  RS  manufocturing 
lines  is  no  control  because  none  of  the 
existing  cooling  processes  are  controlled 
for  HAPs.  According  to  the  industry, 
some  existing  plants  will  have  to 
upgrade  their  process  modifications  on 
forming  in  order  to  meet  the  proposed 
emission  limit;  none  will  have  to  install 
incinerators  on  curing  to  comply  with 
the  standard.  Process  modifications  are 
also  the  basis  for  the  proposed  MACT 
floor  for  forming  processes  on  each  new 
and  existing  FA  manufocturing  line 
producing  pipe  insulation  and  each  new 
FA  manufocturing  line  producing 
heavy-density  pr^ucts.  Because  none 
of  the  curing  processes  on  FA 
manufocturing  lines  are  controlled,  the 
MACT  floor  is  no  control. 

C  Performance  Test  and  Compliance 
Provisions 

A  one-time  performance  test  would 
demonstrate  initial  compliance  with  the 
proposed  emission  limits.  Under  the 
proposed  NESHAP,  the  owner  or 
opmator  would  measure  PM  emissions 
to  the  atmosphere  from  affected  glass¬ 
melting  furnaces  using  EPA  Method  5  in 
40  CFR  part  60,  appendix  A  and 
§  63.1389  (Test  methods  and 
procedures)  of  the  proposed  rule.  EPA 
Method  316,  “Sampling  and  Analysis 
for  Formaldehyde  from  Stationary 
Sources  in  the  Mineral.  Wool  and  Wool 
Fiberglass  Industries,”  or  Method  318, 
“Extractive  FTIR  Method  for  the 
Measurement  of  Emissions  from  the 
Mineral  Wool  and  the  Wool  Fiberglass 
Industries”  would  be  used  to  measure 
formaldehyde  emissions.  Methods  316 
and  318  are  being  proposed 
conciurently  with  this  proposed  rule. 
Using  information  from  the  tests,  the 
owner  or  operator  would  determine 
compliance  with  the  applicable 


emission  limit  using  the  instructions 
and  equations  in  the  proposed  NESHAP. 
During  the  initial  performance  test,  the 
owner  or  operator  also  would  monitor 
and  record  the  glass  pull  rate  of  the 
furnace  during  each  of  the  three  test 
runs  and  determine  t^  emission  rate  for 
each  run  in  kilt^rams  (pounds)  of 
emission  per  megagram  (ton)  of  glass 
pulled  (kg/Mg  (Ib/tonl).  A  determination 
of  compliance  would  be  based  on  the 
average  of  the  three  individual  test  runs. 

If  an  ESP  is  used  to  control  emissions 
from  a  glass-melting  furnace,  the 
propos^  NESHAP  requires  the  owner 
or  operator  to  establish  the  ESP 
operating  parameter(s)  that  will  be  used 
to  monitor  compliance.  For  example, 
the  secondary  voltage  of  each  ESP 
electrical  field  may  be  monitored  to 
determine  proper  ESP  operations. 

During  the  initial  perfbtinance  test,  the 
owner  or  operator  would  establish  the 
parameters  and  the  range  of  these 
parameter  values  to  be  used  to  monitor 
compliance  with  the  PM  emission  limit. 

If  a  glass-melting  fiimace  is  operated 
without  the  use  of  an  add-on  PM  control 
device,  the  owner  or  operator  must 
establish  the  furnace  operating 
parameteifs)  that  will  be  used  to 
monitor  compliance.  On  cold  top 
electric  furnaces,  for  example,  the 
temperature  18  to  24  inches  above  the 
glass  melt  may  be  used  to  indicate 
proper  furnace  operations.  The  owner  ot 
operator  would  establish  the  range  of 
parameter  values  during  the  initfrd 
performance  test  to  be  used  to  monitor 
compliance  with  the  PM  emission  limit. 

To  determine  compliance  with  the 
proposed  emission  limits  for  new  and 
existing  RS  manufocturing  lines,  the 
owner  or  operator  would  measure 
formaldehyde  emissions  to  the 
atmosphere  from  forming,  curing,  and 
cooling  processes  and  stun  the 
emissions  from  these  processes.  For  new 
and  existing  FA  manufocturing  lines 
producing  pipe  products  and  for  new 
lines  producing  heavy-density  products, 
the  owner  or  operator  would  measure 


emissions  to  the  atmosphere  from  the 
forming  and  curing  processes  and  sum 
the  emissions.  Using  information  from 
the  tests,  the  owner  or  operator  would 
convert  the  emission  test  results  to  the 
units  of  the  standard  using  the 
instructions  and  equations  in  the 
projposed  NESHAP. 

lue  owner  or  operator  would  conduct 
the  initial  performance  test  for  each  new 
or  existing  RS  manufoctiuing  line  while 
making  building  insulation  product 
Building  insulation  is  defined  in  the 
proposed  NESHAP  as  wool  fiberglass 
insulation  having  a  loss  on  ignition 
(LOI)  of  less  than  8  percent  and  a 
density  of  less  than  0.03  grams  per  cubic 
centimeter  (g/cm^),  or  2  pounds  per 
cubic  foot  (lb/ft3).  Initial  performance 
tests  for  FA  manufocturing  lines  would 
be  conducted  on  new  lines  while 
manufacturing  heavy-density  products 
(LOI  (ff  11  to  25  percent  and  a  density 
of  0.01  to  0.05  g/cm3  [0.5  to  3  Ib/ft^]) 
and  on  new  and  existing  lines  while 
manufocturing  pipe  products  (LOI  of  8 
to  14  percent  and  a  density  of  0.05  to 
0.1  g/cm^  [3  to  6  Ib/ft^]). 

During  performance  tests  on  RS 
manufacturing  lines  producing  building 
insulation  and  certain  FA 
manufocturing  lines,  the  owner  or 
operator  would  record  the  LOI  of  each 
product  for  each  line  tested,  the  free 
formaldehyde  content  of  the  resin(s) 
used  during  the  tests,  and  the  binder 
formulation(s)  used  during  the  tests. 

The  performance  tests  would  be 
conducted  using  the  resin  having  the 
highest  free  formaldehyde  content  that 
the  owner  or  operator  expects  to  use  on 
that  line.  After  the  performance  test,  if 
the  owner  or  operator  wants  to  use  a 
resin  with  a  higher  free  formaldehyde 
content  or  change  the  binder 
formulation,  another  emission  test  must 
be  performed  to  demonstrate 
compliance.  If  the  owner  or  operator 
uses  forming  process  modifications  to 
comply,  the  process  parameters  (such  as 
binder  solids,  binder  application  rate,  or 
LOI)  and  their  associated  levels  that  wrill 
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be  used  to  monitor  compliance  must  be 
established  during  the  performance  test. 
After  the  performance  test,  if  the  owner 
or  operator  wants  to  operate  the  forming 
process  parameters  outside  the 
performance  test  levels,  additional 
performance  tests  would  be  required  to 
verify  that  the  source  is  still  in 
compliance.  If  a  wet  scrubbing  control 
device  is  used  to  control  formaldehyde 
emissions  from  an  RS  manufacturing 
line  producing  building  insulation  or 
from  certain  FA  manufacturing  lines, 
the  owner  or  operator  must  establish  the 
operating  ranges  of  the  pressure  drop 
across  each  scrubber,  the  scrubbing 
liquid  flow  rate  to  each  scrubber,  and 
the  identity  and  feed  rate  of  any 
chemical  additive.  The  owner  or 
operator  of  a  scrubber  would  also 
monitor  and  record  the  LOI,  the  free 
formaldehyde  content  of  the  resin  used, 
and  the  formulation  of  the  binder  used 
during  the  performance  test.  If  the 
owner  or  operator  plans  to  operate  the 
scrubber  in  such  a  way  that  die  pressure 
drop,  liquid  flow  rate,  or  chemical 
additive  or  chemical  feed  rate  exceeds 
the  values  established  during  the 
performance  tests,  additional  testing 
must  be  performed  to  demonstrate 
compliance. 

The  proposed  rule  would  allow  the 
owner  or  operator  of  RS  manufacturing  ' 
lines  and  FA  manufacturing  lines 
subject  to  the  NESHAP  to  conduct  short¬ 
term  experimental  production  runs, 
where  the  formaldehyde  content  or 
other  process  parameter  deviates  from 
levels  established  during  previous 
performance  tests,  without  conducting 
additional  performance  tests.  The  owner 
or  operator  would  have  to  apply  for 
approval  firom  the  Administrator  or 
delegated  State  agency  to  conduct  such 
experimental  production  runs.  The 
application  would  include  information 
on  the  nature  and  duration  of  the  test 
runs  including  plans  to  perform 
emission  testing.  Such  experimental 
production  runs  are  important  to 
industry  and  allow  them  to  develop  new 
products,  improve  existing  products, 
and  determine  the  efiects  on  product 
quality  and  on  emissions  of  process 
modifications  being  considered,  such  as 
binder  reformulation. 

If  a  thermal  incinerator  is  used  to 
comply  with  the  proposed  emission 
limit  for  formaldehyde,  the  owner  or 
operator  would  measure  the  incinerator 
operating  temperature  that  will  be  used 
to  monitor  compliance.  During  the 
initial  performance  test,  the  owner  or 
operator  would  continuously  record  the 
incinerator’s  operating  temperature  and 
determine  the  average  temperature 
during  each  1-hour  test  run.  The  average 


of  the  three  test  runs  would  be  used  to 
monitor  incinerator  compliance. 

D.  Monitoring  Requirements 

All  owners  or  operators  subject  to  the 
proposed  NESHAP  would  submit  an 
operations,  maintenance,  and 
monitoring  plan  as  part  of  their 
application  for  a  part  70  permit.  The 
plan  would  include  procedures  for  the 
proper  operation  and  maintenance  of 
processes  and  control  devices  used  to 
comply  with  the  proposed  emission 
limits  as  well  as  the  corrective  actions 
to  be  taken  when  control  device  or 
process  parameters  deviate  from 
allowable  levels  established  during 
performance  testing.  The  plan  would 
also  identify  the  control  device 
parameters  or  process  parameters  to  be 
monitored  for  compliance,  a  monitoring 
schedule,  and  procedures  for  keeping 
records  to  document  compliance. 

Under  the  proposed  N^HAP,  each 
baghouse  us^  on  a  glass-melting 
furnace  would  have  installed  a  bag  leak 
detection  system  that  is  equipped  with 
an  audible  alarm  that  automatically 
sounds  when  an  increase  in  particulate 
emissions  above  a  predetermined  level 
is  detected.  The  monitor  must  be 
capable  of  detecting  PM  emissions  at 
concentrations  of  1.0  milligram  per 
actual  cubic  meter  (0.0004  grains  per 
actual  cubic  foot)  and  provide  an  output 
of  relative  or  absolute  PM  emissions. 
Such  a  device  would  serve  as  an 
indicator  of  the  performance  of  the 
baghouse  and  would  provide  an 
in^cation  of  when  maintenance  of  the 
baghouse  is  needed.  An  alarm  by  itself 
does  not  indicate  noncompliance  with 
the  PM  emission  limit.  An  alarm  would 
indicate  an  increase  in  PM  emissions 
and  trigger  an  inspection  of  the 
baghouse  to  determine  the  cause  of  the 
alarm.  The  owner  or  operator  would 
initiate  corrective  actions  according  to 
the  procedures  in  their  operations, 
maintenance,  and  monitoring  plan.  The 
source  would  be  considered  out  of 
compliance  upon  failure  to  initiate 
corrective  actions  within  1  hour  of  the 
alarm.  If  the  alarm  is  activated  for  more 
than  5  percent  of  the  total  operating 
time  during  tbe  6-month  reporting 
period,  the  owner  or  operator  must 
implement  a  Quality  Improvement  Plan 
(QIP)  consistent  with  subpeirt  D  of  the 
draft  approach  to  compliance  assurance 
monitoring.' 

For  each  ESP  controlling  PM 
emissions  from  a  glass-melting  furnace, 
the  owner  or  operator  would  submit  as 
part  of  their  operations,  maintenance, 
and  monitoring  plan,  a  description  of 


■  Proposed  rule  published  in  the  August  13, 1996 
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how  the  ESP  is  to  be  operated  and 
maintained,  the  ESP  parameter(s)  to  be 
monitored,  a  monitoring  schedule,  and 
recordkeeping  requirements  that 
document  compliance.  Corrective  action 
would  be  taken  if  tbe  range  of 
acceptable  values  for  the  selected  ESP 
operating  parameter(s),  such  as 
secondary  voltage,  established  during 
the  initial  performance  test  is  exceeded 
based  on  any  3-hour  average  of  the 
monitored  parameter.  A  deviation 
outside  the  established  range  would 
trigger  an  inspection  of  the  control 
device  to  determine  the  cause  of  the 
deviation  and  to  initiate  corrective 
actions  according  to  the  procedures  in 
the  facility’s  operations,  maintenance, 
and  monitoring  plan.  Failure  to  initiate 
corrective  actions  within  1  hour  of  the 
deviation  would  be  considered 
noncompliance.  If  the  ESP  parameter 
values  are  outside  the  range  established 
during  the  {lerformance  test  for  more 
than  5  percent  of  total  operating  time  in 
a  6-month  reporting  period,  the  owner 
or  operator  would  implement  a  QIP 
consistent  with  subpart  D  of  the  draft 
approach  to  compliance  assurance 
monitoring.^  If  the  ESP  parameter  values 
are  outside  the  range  for  more  than  10 
percent  of  total  operating  time  in  a  6- 
month  reporting  period,  the  owner  or 
operator  would  faie  in  violation  of  the 
standard. 

Under  the  proposed  NESHAP,  the 
owner  or  operator  of  a  glass-melting 
furnace  whose  emissions  are  not 
exhausted  to  an  air  pollution  control 
device  for  PM  control,  would  submit  as 
part  of  their  operations,  maintenance, 
and  monitoring  plan  a  description  of 
how  the  furnace  is  to  be  operated  and 
maintained,  the  furnace  parameters)  to 
be  monitored  for  compliwee  purposes, 
a  monitoring  schedule,  and 
recordkeeping  requirements  that 
document  compliance.  Corrective  action 
would  be  taken  if  the  range  of 
acceptable  values  for  the  selected 
operating  parameter(s),  such  as  air 
temperature  above  the  glass  melt  in  a 
cold  top  electric  furnace,  established 
during  the  initial  performance  test  is 
exceeded  based  on  any  3-hour  average 
of  the  monitored  parameter.  A  deviation 
outside  the  established  range  would 
trigger  an  inspection  of  the  glass-melting 
furnace  to  determine  the  cause  of  the 
deviation  and  to  initiate  corrective 
actions  according  to  the  procedures  in 
the  facility’s  operations,  maintenance, 
and  monitoring  plan.  Failure  to  initiate 
corrective  actions  within  1  hour  of  the 
deviation  would  be  considered 
noncompliance.  If  the  furnace  operating 
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parameter  values  are  outside  the  range 
established  during  the  performance  test 
for  more  than  5  percent  of  total 
operating  time  in  a  6-month  reporting 
period,  the  owner  or  operator  would 
implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.^  If 
the  furnace  parameter  values  are  outside 
the  range  for  more  than  10  percent  of 
total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
would  be  in  violation  of  the  standard. 

Under  the  proposed  NESHAP,  the 
owner  or  operator  would  continuously 
monitor  and  record  the  glass  pull  rate 
on  all  existing  and  new  glass-melting 
furnaces.  The  exception  to  this  would 
be  existing  furnaces  that  do  not  have 
continuous  monitoring  equipment.  Such 
furnaces  would  measure  die  glass  pull 
rate  at  least  once  per  day.  If  the  pull  rate 
exceeds  by  more  than  20  percent  the 
average  glass  pull  rate  measured  during 
the  performance  test,  the  owner  or 
operator  must  initiate  corrective  actions 
within  1  hour.  If  the  glass  pull  rate 
exceeds  (by  more  than  20  percent)  the 
average  established  during  the 
performance  test  for  more  than  5 
percent  of  the  total  operating  time  in  a 
6-month  reporting  period,  a  QIP  must  be 
implemented  consistent  with  subpart  D 
of  the  draft  approach  to  compliance 
assurance  monitoring.  *  If  the  glass  pull 
rate  exceeds  (by  more  than  20  percent) 
the  average  established  during  the 
performance  test  for  more  than  10 
percent  of  the  total  operating  time  in  a 
6-month  reporting  period,  it  is  a 
violation  of  the  standard.  Under  the 
proposed  NESHAP,  the  owner  or 
operator  would  be  allowed  to  do 
additional  performance  testing  to  verify 
compliance  while  operating  at  glass  pull 
rates  that  exceed  the  level  established 
during  the  initial  performance  test.  The 
additional  performance  testing  would  be 
required  to  demonstrate  compliance 
with  the  applicable  formaldehyde 
emission  lii^ts  for  the  affected 
manufacturing  line  only. 

RS  manufacturing  lines  that  produce 
building  insulation  and  certain  FA 
manufacturing  lines  would  monitor  and 
record  the  free  formaldehyde  content  of 
each  resin  lot,  the  binder  formulation  of 
each  batch,  and  product  LOI  at  least 
once  each  day.  If  resin-ffee 
formaldehyde  content  exceeds  the 
performance  test  levels,  the  owner  or 
operator  wovild  be  in  violation  of  the 
standard.  Under  the  proposed  NESHAP, 
the  binder  formulation  must  not  deviate 


^PropoMd  nil*  published  in  the  August  13. 1996 
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from  the  formulation  specifications  used 
during  the  performance  test. 

An  owner  or  operator  of  affected  RS 
or  FA  manufacturing  lines  that  use 
process  modifications  to  comply  with 
the  emission  standard  would  include  in 
their  written  operations,  maintenance, 
€md  monitoring  plan  how  the  process 
will  be  operated  and  maintained  and 
identify  die  process  parameters  to  be 
monitored,  a  monitoring  schedule,  and 
recordkeeping  requirements  that 
document  compliance.  Examples  of 
process  parameters  that  might  be  used 
to  monitor  compliance  include  product 
LOI,  binder  solids,  and  binder 
application  rate.  The  plan  would  also 
have  to  demonstrate  that  the 
parameter(s)  to  be  monitored  correlate 
with  formaldehyde  emissions.  The  plan 
would  include  procedures  for 
establishing  maximum  or  minimum 
values,  as  appropriate,  based  on  initial 
performance  testing.  Should  the  process 
parameter(s)  deviate  from  the  range 
established  during  the  performance  test, 
the  owner  or  operator  must  insjiect  the 
process  to  determine  the  cause  of  the 
deviation  and  initiate  corrective  action 
within  1  hour  of  the  deviation.  If  the 
process  parameter(s)  is  outside  the 
performance  test  range  for  more  than  5 
percent  of  total  operating  time  during  a 
6-month  reporting  period,  the  owner  or 
operator  would  implement  a  QIP 
consistent  with  subpart  D  of  the  draft 
approach  to  compliance  assurance 
monitoring.  ^  If  the  process  parameter(s) 
is  outside  the  range  for  more  than  10 
percent  of  total  operating  time  in  a  6- 
month  reporting  period,  the  owner  or 
operator  would  be  in  violation  of  the 
standard. 

An  owner  or  operator  who  uses  a  wet 
scrubbing  control  device  to  control 
formaldehyde  emissions  frnm  an  RS 
manufacturing  line  producing  building 
insulation  or  from  certain  FA 
manufacturing  lines  would 
continuously  monitor  and  record  the 
pressure  drop  across  each  scrubber,  the 
scrubbing  liquid  flow  rate  to  each 
scrubber,  and  the  identity  and  feed  rate 
of  any  chemical  added  to  the  scrubbing 
liquid.  Under  the  proposed  monitoring 
provisions,  corrective  action  would  be 
taken  if  any  3-hour  average  scrubber 
parameter  is  outside  the  range  of 
acceptable  values  established  during  the 
initial  performance  test.  If  there  was  a 
deviation  outside  the  established  range, 
the  OMmer  or  operator  would  inspect  the 
process  to  determine  the  cause  of  the 
deviation  and  to  initiate  corrective 
actions  according  to  the  procedures  in 
the  facility’s  operations,  maintenance. 


^Proposed  nile  published  in  the  August  13, 1996 
Federal  Register  (61  FR  41991). 


and  monitoring  plan.  The  owner  or 
operator  of  the  scrubber  would  be  out  of 
compliance  upon  failure  to  initiate 
corrective  actions  within  1  hour  of  the 
deviation.  If  any  scrubber  parameter  is 
outside  the  performance  test  range  for 
more  than  5  percent  of  the  total 
operating  time  in  a  6-month  reporting 
period,  the  owner  or  operator  would 
implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.  ^  If 
any  scrubber  parameter  is  outside  the 
range  for  more  them  10  percent  of  total 
operating  time  in  a  6-month  reporting 
period,  the  owner  or  operator  would  be 
in  violation  of  the  standard. 

If  an  incinerator  is  used  to  control 
formaldehyde  emissions  from  a 
manufacturing  line  or  from  individual 
forming  or  curing  processes,  the  owner 
or  operator  would  continuously  monitor 
and  record  the  operating  temperature  of 
each  incinerator.  The  temperature 
monitoring  device  would  be  installed  in 
the  incinerator  firebox.  This  is  typically 
done  using  a  thermocouple  (a  standard 
feature  on  most  incinerators)  and  a  strip 
chart  recorder  or  data  logger.  Following 
the  initial  performance  test,  the  owner 
or  operator  must  maintain  the 
temperature  so  that  the  temperature, 
averaged  over  a  3-hour  period,  does  not 
fall  below  the  average  temperature 
established  during  the  initial 
performance  test.  A  temperature  below 
the  performance  test  average  would  be 
considered  a  violation  of  the  standard. 

The  owner  or  operator  may  modify 
any  of  the  control  device  or  process 
parameter  levels  established  during  the 
initial  performance  tests  for  compliance 
monitoring.  The  proposed  NESHAP 
contains  provisions  that  would  allow 
the  owner  or  operator  to  change  add-on 
control  device  and  process  parameter 
values  from  those  established  during  the 
initial  performance  tests  by  performing 
additional  emission  testing  to  verify 
compliance. 

As  reqviired  by  the  NESHAP  general 
provisions  (40  CFR  part  63,  subpart  A), 
the  owner  or  operator  must  develop  and 
implement  a  separate  startup, 
shutdown,  and  malfunction  plan.  The 
plan  would  include  procedures  for  the 
inspection  and  determination  of  the 
cause  of  a  process  or  control  device  ^ 
malfunction  and  the  corrective 
procedures  to  be  followed  to  remedy  the 
malfunction. 

E.  Notification,  Recordkeeping,  and 
Reporting  Requirements 

All  notification,  recordkeeping,  and 
reporting  requirements  in  the  general 


‘Proposed  rule  published  in  the  August  13, 1996 
Federal  Register  (61  FR  41991). 
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provisions  would  apply  to  wool 
fiberglass  manufacturing  facilities. 

These  include:  (1)  initial  notification(s) 
of  applicability,  notification  of 
performance  test,  and  notification  of 
compliance  status;  (2)  a  report  of 
performance  test  results;  (3)  a  startup, 
shutdown,  and  malfunction  plan  with 
semiannual  reports  of  any  reportable 
events;  and  (4)  semiannual  reports  of 
deviations  from  established  parameters. 
If  deviations  from  established 
parameters  are  reported,  the  owner  or 
operator  must  report  quarterly  until  a 
request  to  return  the  reporting  frequency 
to  semiannual  is  approved.  In  addition 
to  the  requirements  of  the  general 
provisions,  the  owner  or  operator  would 
maintain  records  of  the  following,  as 
applicable: 

(1)  Bag  leak  detection  system  alarms, 
including  the  date  and  time,  with  a  brief 
explanation  of  the  cause  of  the  alarm 
and  the  corrective  action  taken; 

(2)  ESP  monitoring  plan  parameter 
values,  such  as  the  secondary  voltage  of 
each  electrical  field,  for  each  ESP  iised 
to  control  PM  emissions  from  a  glass¬ 
melting  furnace,  including  any  period 
when  ^e  parameter  values  deviate  frnm 
those  established  during  the 
performance  test,  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken; 

(3)  Uncontrolled  glass-melting  furnace 
operating  parameter  values,  such  as  the 
temperatiue  readings  taken  above  the 
molten  glass  in  cold  top  electric 
furnaces,  including  any  period  when  the 
operating  parameter  values  deviate  frnm 
those  est^lished  during  the 
performance  test,  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken; 

(4)  The  LXDI  and  product  density  for 
each  bonded  product  manufactured  on 
an  RS  or  FA  manufacturing  line  subject 
to  this  NESHAP; 

(5)  The  free  formaldehyde  content  of 
each  resin  lot  and  the  binder 
formulation  of  each  hatch  used  in  the 
production  of  bonded  wool  fiberglass  on 
RS  or  FA  manufacturing  lines  subject  to 
this  NESHAP; 

(6)  Process  parameters  for  RS  and  FA 
manufacturing  lines  that  comply  with 
the  emission  standards  using  process 
modifications,  including  any  period 
when  the  parameter  levels  deviate  from 
levels  established  during  the 
performance  test  and  the  corrective 
actions  taken; 

(7)  Scrubber  pressure  drop,  scrubbing 
liquid  flow  rate,  and  any  chemical 
additive  (including  chemical  feed  rate  to 
the  scrubber),  including  any  period 
when  the  parameter  levels  deviate  frnm 
diose  established  during  the 


performance  tests  and  the  corrective 
action  taken, 

(8)  Incinerator  operating  temperature, 
including  any  period  when  the 
temperature  falls  below  the  average 
level  established  during  the 
performance  test,  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken; 

(9)  Glass  pull  rate  including  any 
period  when  the  pull  rate  exceeded  the 
average  pull  rate  established  during  the 
performance  test  by  more  than  20 
percent  with  a  brief  explanation  of  the 
cause  of  the  exceedance  and  the 
corrective  action  frdten. 

Initial  performance  tests  aqd 
compliance  assurance  monitoring 
requirements  for  forming  process 
modifications  apply  only  when  building 
insulation  products  are  being 
manufactuj^  on  RS  manufacturing 
lines  and  when  pipe  products  are  being 
manufactured  on  new  and  existing  FA 
manufacturing  lines  and  heavy-density 
products  are  being  manufactured  on 
new  FA  manufacturing  lines.  The  LOI 
must  be  monitored  to  demonstrate  to 
EPA  the  products  being  manufactmed 
and  whi(^  lines  are  subject  to  the 
standard.  During  periods  when  other 
products  are  being  manufactured,  it  is 
expected  that  the  parameter  values, 
such  as  LOI  or  binder  solids,  may  vary 
from  those  levels  established  during  the 
initial  performance  tests  for  building 
insulation  on  RS  manufacturing  lines 
and  heavy-density  or  pipe  products  on 
FA  manu^cturing  lines.  The  NESHAP 
general  provisions  (40  CFR  part  63, 
subpart  A)  require  that  records  be 
maintained  for  at  least  5  years  from  the 
date  of  each  record.  The  owner  or 
operator  must  retain  the  records  onsite 
for  at  least  2  years  but  may  retain  the 
records  offsite  the  remaining  3  years. 

The  files  may  be  retained  on  microfilm, 
on  microfiche,  on  a  computer,  on 
computer  disks,  or  on  magnetic  tape 
disks.  Reports  may  be  made  on  paper  or 
on  a  labeled  computer  disk  using 
commonly  available  and  compatible 
computer  software. 

IV.  Inqmcts  of  Proposed  Standards 

A.  Applicability 

All  plants  in  the  industry  would  be 
subject  to  the  proposed  NESHAP  unless 
the  owner  or  operator  demonstrates  the 
facility  is  not  a  major  source  according 
to  the  requirements  in  the  NESHAP 
general  provisions.  Seven  of  the  30 
electric  or  gas/electric  combination 
glass-melting  furnaces  are  not  controlled 
and  are  expected  to  need  to  install  a 
baghoiise  or  ESP  to  comply  with  the 
proposed  emission  limit.  All  gas-fired 
glass-melting  furnaces  are  well 


controlled  and  are  expected  to  be  in 
compliance  with  the  NESHAP.  Certain 
uncontrolled  glass-melting  furnaces, 
such  as  cold  top  electric  furnaces, 
maintain  low  PM  emissions  as  a  result 
of  their  design  and  operation  and  are 
expected  to  meet  the  emission  limits 
without  the  addition  of  control  devices. 
Some  RS  forming  processes  would  need 
to  upgrade  their  process  modifications 
to  meet  the  emission  limits  for 
manufacturing  lines. 

B.  Air  Quality  Impacts  (Docket  Item  D- 
B~22) 

Most  of  the  existing  glass-melting 
furnaces  are  already  well  controlled.  At 
the  current  high  level  of  control, 
nationwide  emissions  of  PM  are  about 
750  Mg/yr  (830  ton/yr).  Because  of  the 
existence  of  controls  on  all  gas  furnaces 
and  the  emission  limiting  design  and 
operation  of  cold  top  electric  furnaces, 
no  emission  reduction  is  expected  from 
gas  or  cold  top  electric  furnaces  under 
&e  proposed  NESHAP.  There  are  30 
electric  or  combination  gas/electric 
furnaces  of  which  23  are  well 
controlled.  Under  the  proposed 
NESHAP,  it  is  expected  that  baghouses 
would  be  added  to  the  seven 
uncontrolled  electric  glass-melting 
furnaces,  which  would  result  in  a 
reduction  in  nationwide  PM  emissions 
of  600  Mg/yr  (660  ton/yr)  of  which  40 
Mg/yr  (50  ton/yr)  is  pcirticulate  matter 
less  than  10  microns  (pm)  in  diameter 
(PM-10)  (docket  item  n-B-20).  Impacts 
on  new  fiunaces  will  vary.  New  gas- 
fired  glass-melting  furnaces  would  be 
adequately  controlled,  even  in  the 
absence  of  the  proposed  NESHAP,  as  a 
result  of  the  NSPS  for  glass 
manufacturing  plants  (40  CFR  part  60, 
subpart  OC).  Because  of  their  design  and 
operation,  new  cold  top  electric 
furnaces  would  meet  the  proposed 
emission  limit  for  new  furnaces  without 
add-on  controls.  Only  new  electric 
furnaces  are  expected  to  be  impacted  by 
the  proposed  emission  limits  for  new 
glass  melting  fiimaces.  New  electric 
^ass-melting  furnaces  are  not  subject  to 
the  NSPS  for  glass  manufacturing  plants 
and  are  likely,  under  the  proposed 
NESHAP,  to  need  controls  to  comply 
with  the  emission  limit  for  new 
furnaces.  The  PM  emission  reduction 
frnm  new  electric  glass-melting  furnaces 
resulting  from  the  proposed  emission 
limit  for  new  furnaces  would  be  160 
^/yr  (180  ton/yr)  in  the  fifth  year  of 
the  standard.  Current  nationwide 
emissions  of  metal  HAPs  from  existing 
furnaces  is  270  kg/yr  (600  Ib/yr).  Under 
the  proposed  NESHAP,  metal  HAP 
emissions  frnm  existing  furnaces  and 
new  furnaces  would  be  reduced  by  9  kg/ 
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yr  (20  Ib/yr)  and  2  kg/yr  (5  Ib/yr), 
respectively. 

Nationwide  emissions  of 
formaldehyde  from  existing 
manufacturing  lines  are  estimated  to  be 
1,770  Mg/yr  (1,950  ton/yr)  at  the  current 
level  of  control.  Emissions  from  RS 
manufacturing  lines  account  for  about 
70  percent  of  the  formaldehyde 
emissions.  Implementation  of  the 
proposed  NESHAP  would  reduce 


nationwide  formaldehyde  emissions 
from  existing  sources  by  410  Mg/yr  (450 
ton/yr).  Emission  reductions  from  RS 
manufacturing  lines  producing  building 
insulation  constitute  the  entire 
reduction;  there  would  be  no  emission 
reductions  from  FA  manufacturing  lines 
because,  under  the  proposed  emission 
limits,  no  addition^  control  of  FA 
manufacturing  lines  is  necessary  and  no 
new  FA  maniifacturing  lines  are 


anticipated.  Reduction  in  formaldehyde 
emissions  from  new  RS  mcmufacturing 
lines  is  estimated  to  be  120  Mg/yr  (130 
ton/yr)  in  the  fifth  year  of  the  standard. 
Nationwide  baseline  emissions  and 
emission  reduction  estimates  for  glass¬ 
melting  furnaces  and  manufacturing 
lines  are  summarized  in  metric  units  in 
Table  3(a)  and  in  English  units  in  Table 
3(b). 


Table  3(a).— Nationwide  Annual  Emissions 

[Metric  units] 


Source 

Pollutant 

Baseline 

emissions 

(Mg/yr) 

Emission  re¬ 
duction 
(Mg/yr)* 

Glass-Melting  Furnaces  _ ............. . . 

Metal  HAP  . 

0.3 

750 

1,220 

550 

1,770 

750 

2,520 

■ 

RS  MaiHjfacturing  Lines . . . 

FA  Manufenhiring  1  inns  . 

PM  . 

Formaldehyde  . . . 

Formaldehyde  . 

All  Sources . . . . . 

Total  HAPa  . . . 

PM  (Non-HAP)  . 

Total  POIIutante  . 

•Emission  reduction  in  the  fifth  year  of  the  standard.  Includes  emission  reductions  from  new  sources. 


Table  3(b).— Nationwide  Annual  Emissions 

[English  units] 


Source 

Pollutant 

Baseline 

emissions 

(ton/yr) 

Emission  re¬ 
duction 
(ton/yr)* 

Glass  Molting  Furnaces  . . . 

Metal  HAP  . . - . 

0.01 

PM . . . . . . . 

840 

RS  Manufacturing  Lines . . . 

Formaldehyde  . . . . 

1,350 

580 

FA  MarHjfacturmg  Lines . 

Formaldehyde  . . . 

600 

0 

All  Sources . 

Total  HAPs  . 

1,950 

580 

PM  (Non-HAP)  . . . 

830 

840 

Total  PoUutante  . . . 

2,780 

1,420 

•Emission  reduction  in  the  fifth  year  of  the  standard.  Includes  emission  reductions  from  new  sources. 


An  analysis  of  emissions  from  a 
medium-sized  (27,200  Mg/yr  [30,000 
ton/yr]  capacity)  model  electric  furnace 
shows  that  metal  HAP  emissions  would 
be  reduced  by  about  0.001  Mg/yr  (0.001 
ton/yr)  and  PM  emissions  by  an 
estimated  67  Mg/3rr  (74  ton/yr)  from 
both  an  existing  and  a  new  electric 
furnace  ovra  an  uncontrolled  electric 
furnace.  For  a  medium  model  plant 
(99,800  Mg/yr  [110,000  ton/yr] 
capacity),  metal  HAP  emissions  from 
existing  and  new  electric  furnaces 
would  be  reduced  by  0.004  Mg/yr  (0.004 
ton/yr)  over  a  plant  with  imcontrolled 
electric  furnaces;  PM  emissions  would 
be  reduced  by  an  estimated  250  Mg/yr 
(270  ton/yr).  Under  the  proposed 
NESHAP,  there  would  Iw  no  emission 
reductions  associated  with  existing  gas- 
fired  or  cold  top  electric  furnaces 
because  all  gas  furnaces  are  already  well 
controlled  and  no  additional  controls 
would  be  required  for  cold  top  electric 
furnaces  to  meet  the  proposed  emission 


limits.  Because  new  gas-furnaces  would 
be  controlled  as  a  result  of  the  NSPS  for 
glass  manufacturing  sources  (40  CFR 
part  60,  subpart  CC),  no  additional 
emission  reductions  from  new  gas 
furnaces  would  occur  imder  the 
proposed  NESHAP.  As  with  existing 
cold  top  electric  furnaces,  new  cold  top 
electric  furnaces  would  be  able  to  meet 
the  proposed  emission  limit  without 
additional  control. 

Based  on  model  line  and  plant 
analyses,  formaldehyde  emissions  frnm 
a  m^ium-sized  (27,200  Mg/yr  [30,000 
ton/yr]  capacity)  RS  manu^turing  line 
producing  building  insulation  would  be 
reduced  by  an  estimated  8  Mg/yr  (9  ton/ 
yr).  Emissions  of  formaldehyde  from  a 
medium-sized  plant  (99,800  Mg/yr 
[110,000  ton/yr]  capacity)  containing 
two  large  RS  manufacturing  lines  would 
be  reduced  by  an  estimated  30  Mg/yr 
(33  ton/yr).  Formaldehyde  emissions 
from  a  new  RS  manufacturing  line 
would  be  reduced  an  estimated  33  Mg/ 


yr  (37  ton/yr).  No  emission  reduction 
would  be  achieved  for  new  or  existing 
medium-sized  FA  manufacturing  lines 
producing  pipe  insulation  since  there 
would  be  no  additional  controls  under 
the  proposed  NESHAP.  The 
formaldehyde  emission  reduction  from 
a  new  medium-sized  (1,800  Mg/yr 
[2,000  ton/yr]  production  capacity)  FA 
manufacturing  line  producing  heavy- 
density  products  would  total  about  2.8 
Mg/yr  (3.1  ton/yr)  although  no  new  FA 
manufacturing  lines  are  projected. 
Additional  information  on  model  plants 
and  lines  is  included  in  the  docket. 

Because  EPA  proposes  to  regulate 
formaldehyde  emissions  as  a  surrogate 
measure  for  organic  HAP  emissions 
from  manufacturing  lines,  only 
formaldehyde  emissions  data  are 
presented  here,  although  when  the 
formaldehyde  emission  limit  is  met, 
phenol  and  methanol  emissions  will 
also  be  reduced.  Where  incineration  is 
used  to  control  formaldehyde  emissions 
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from  ciiring.  emissions  of  phenol  and 
methanol  also  be  controlled. 
Emissions  data  to  qiiantify  the  degree  of 
reduction  in  emissions  of  phenol  and 
methanol  as  a  result  of  increased  levels 
of  forming  process  modifications  are  not 
available.  The  results  of  emissions  tests 
conducted  at  wool  fiberglass 
manufacturing  plants,  including  phenol 
and  methanol  test  results,  are  contained 
in  the  docket. 

C.  Water  Impacts 

Because  this  standard  is  based  on  the 
use  of  baghouses,  dry  ESPs,  thermal 
incinerators,  and  process  modifications, 
there  are  no  water  pollution  impacts.  A 
few  existing  emission  sources  may  use 
scrubbers  to  control  HAP  emissions 
although  no  additional  sources  are 
exp>ected  to  add  wet  scrubbers  for  the 
control  of  HAP  emissions.  Therefore,  no 
water  impacts  are  expected  from  the 
proposed  rule. 

D.  Solid  Waste  Impacts 

The  PM  captured  by  the  baghouses 
added  to  the  seven  uncontrolled  electric 
furnaces  will  be  recycled  to  the  furnace 
and  no  solid  or  hazardous  waste  is 
generated  by  the  use  of  thermal 
incinerators.  No  solid  waste  impacts  are 
expected  frnm  the  proposed  rule. 

E.  Energy  Impacts  (Docket  Item  n-B-22) 

Baghouses  require  electrical  energy  to 
operate  fans.  The  additional  electrical 
energy  requirements  are  estimated  to  be 
1.8  thousand  megawatt  hours  per  year 
(MWh/yr)  over  current  requirements  for 
seven  additional  baghouses  to  be  added 
to  existing  sources.  Emissions  of  PM 
associated  with  the  additional  energy 
requirements  are  estimated  to  be  0.1 
ton/yr  as  compared  to  the  PM  emission 
reduction  of  700  ton/yr  estimated  for 
installing  the  seven  baghouses  on 
imcontrolled  furnaces.  Projected  new 
RS  manufacturing  lines  would  comply 
with  the  proposed  standard  for  new 
sources  using  process  modifications  on 
forming  and  incinerators  on  curing.  An 
additional  2.9  thousand  MWh/yr  for 
electricity  and  290  billion  Btu/yr  of 
natural  gas  would  be  required  for  new 
incinerators  although  process 
modifications  only  may  be  used  to 
comply  with  the  proposed  standard  for 
new  RS  manufacturing  lines.  The  total 
additional  energy  required  as  a  result  of 
this  proposed  NESHAP  is  300  billion 
Btu/yr  in  the  fifth  year  of  the  standard. 
No  new  FA  manufacturing  lines  are 
projected;  thus  there  are  no  increased 
energy  requirements  under  the  proposed 
standard  for  new  FA  manufactiuing 
lines. 


F.  Nonair  Envirorunental  and  Health 
Impacts 

Reducing  HAP  levels  may  help  lower 
occupatioi^  exposure  levels  and  site- 
specific  levels  of  PM  and  VOCs.  New  or 
upgraded  process  modifications  for 
forming  operations  would  decrease  the 
quantity  of  HAP  constituents  in  binder 
formulations.  The  addition  of 
baghouses,  ESPs,  and  incinerators  may 
increase  noise  levels  in  the  plant  area 
due  to  the  operation  of  pollution  control 
devices  where  none  are  currently  in 
place. 

G.  Cost  Impacts 

The  EPA  analyzed  the  cost  impacts  of 
the  proposed  standards  for  glass-melting 
furnaces  by  developing  model  lines 
based  on  site-specific  information 
included  in  the  ICR  survey  responses 
(docket  item  II-B-21)  coupled  with  cost 
algorithms  from  the  OAQPS  Cost 
Manual  (docket  item  n-A-3).  The  cost 
impacts  of  the  proposed  standards  on 
wool  fiberglass  numufacturing  facilities 
are  based  on  estimates  supplied  by  wool 
fiberglass  companies  for  each  of  their 
manufacturing  lines  (docket  item  II-D- 
65). 

The  total  nationwide  capital  and 
annual  costs  for  existing  glass-melting 
furnaces  under  the  proposed  NESHAP 
are  $3.2  million  and  $1.5  million, 
respectively.  This  represents  the  cost  of 
adding  baghouses  to  seven  electric 
glass-melting  furnaces  as  well  as  the 
monitoring  costs  of  bag  leak  detection 
systems  installed  on  baghouses  and 
temperature  monitors  installed  on  cold 
top  electric  furnaces.  Control  cost 
estimates  assiune  the  addition  of  pulse 
jet  baghouses  with  polyester  filter  bags, 
an  air-to-cloth  ratio  of  0.9  actual  cubic 
meters  per  minute  per  square  meter  (3 
acfrn/ft^),  and  a  pressure  drop  of  20  cm 
(8  in.)  of  water  column.  The  estimated 
capital  and  annual  costs  of  control 
equipment  for  a  mediiun  electric 
furnace  (production  capacity  of  30,000 
ton/yr)  are  $432,000  and  $209,000, 
respectively.  The  capital  cost  includes 
the  cost  of  the  control  device,  auxiliary 
equipment,  and  installation,  and  retrofit 
costs.  The  model  furnace  cost  estimates 
do  not  include  the  capital  and  annual 
costs  for  a  bag  leak  detection  system 
required  on  all  baghouses  under  the 
proposed  NESHAP.  The  EPA  estimates 
the  capital  cost  of  this  monitoring 
system  to  be  approximately  $9,100  per 
furnace,  with  $l,800/yr  in  annual  costs. 
Cold  top  electric  furnaces  would  incur 
costs  for  monitoring  an  operating 
parameter  that  gives  an  indication  of 
furnace  performance;  for  cost  estimating 
purposes,  the  cost  of  monitoring  the  air 
temperature  above  the  molten  ^ass 


surface  was  used.  The  estimated  capital 
and  annual  costs  of  monitoring  the 
temperature  of  cold  top  electric  furnaces 
are  $1,500  and  $240,  respectively.  For 
ESPs,  owners  or  operators  are  expected 
to  monitor  ESP  parameters  that  they 
commonly  monitor,  such  as  secondary 
voltage,  so  that  no  additional 
monitoring  costs  would  be  incurred. 
Because  the  NSPS  for  glass 
manufacturing  sources  would  regulate 
any  new  gas  furnaces,  there  would  be  no 
additional  control  costs  for  new  gas 
furnaces  under  the  proposed  NESHAP. 
The  NSPS  for  glass  manufacturing 
sources  does  not  cover  electric  fru^ces. 
Thus,  under  the  proposed  NESHAP, 
new  electric  furnaces  will  incur  the  cost 
associated  with  adding  baghouses  as 
well  as  bag  leak  detection  monitoring 
systems,  lire  capital  and  annual  costs 
associated  with  a  new  baghouse  would 
be  $288,000  and  $189,000,  respectively 
in  addition  to  the  capital  and  annual 
costs  of  a  bag  leak  detection  system, 
$9,100  and  $1,800,  respectively. 

Based  on  information  supplied  by  the 
North  American  Insulation 
Manufacturers  Association  (NAIMA),  30 
RS  forming  operations  would  upgrade 
their  proprietary  process  modifications 
to  meet  the  proposed  emission  limit  for 
RS  manufacturing  lines;  none  of  the 
existing  curing  ovens  that  are 
uncontrolled  for  HAPs  would  have  to 
add  an  incinerator.  No  control  costs  are 
associated  with  complying  with  the 
proposed  NESHAP  for  FA 
manufacturing  lines.  The  proposed 
monitoring  requirements  for  RS  and  FA 
manufacturing  lines,  i.e.,  monitoring 
resin  fine-fon^dehyde  content, 
product  LOI  and  density,  other  process 
parameters,  and  incinerator  operating 
temperature,  are  current  industry 
practices  and  would  not  impose  any 
additional  costs.  However,  NAIMA 
estimates  that  there  would  be  a  one-time 
cost  per  line  for  testing  that  would  be 
needed  to  establish  a  correlation 
between  formaldehyde  emissions  and 
the  process  parameters  to  be  monitored. 

NAIMA  estimated  the  costs  of 
complying  with  the  proposed  standard 
for  RS  manufacturing  lines  for  each  of 
their  lines.  Capital  costs  ()er  line  ranged 
frum  $150,000  to  $4  million  and  annual 
expenses  per  line  ranged  from  $100,000 
to  $400,000.  Nationwide  capital  costs  of 
upgrading  process  modifications  on  30 
RS  manufoctiuing  lines  were  estimated 
at  $16.3  million  with  annual  costs  of 
$4.8  million.  Annual  cost  for  new  RS 
manufacturing  lines  is  estimated  to  be 
$0.9  million  per  line.  No  FA  lines 
would  require  additional  controls  under 
the  proptwed  standard  and  there  would 
be  no  additional  control  costs.  For  all 
RS  and  FA  manufactiuing  lines  subject 
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to  the  standard,  there  would  be  a  one¬ 
time  cost  of  $15,000  per  line  to  establish 
the  process  {jarameter  values  for 
compliance  monitoring.  Because  the 
process  parameters  that  are  likely  to  be 
iised  for  compliance  monitoring  are 
ones  that  industry  currently  monitors, 
no  additional  costs  will  be  incurred  for 
monitoring  beyond  the  one-time  cost  of 
$15,000  per  line. 

Total  nationwide  capital  costs  for  the 
standard  are  estimated  at  $19.5  million 
and  annual  nationwide  costs  are 
estimated  at  $6.3  million/yr,  including 
installation,  operation,  and  maintenance 
of  emission  control  and  monitoring 
systems. 

H.  Economic  Impacts  (Docket  Item  U-A- 
12) 

The  economic  analysis  of  the 
proposed  NESHAP  finds  impacts  at  the 
facility  and  market-level  to  be  modest. 
The  average  market  price  increases  for 
both  structural  and  nonstructural  wool 
fiberglass  would  be  less  than  0.5 
percent.  The  resultant  decreases  in 
quantity  demanded  range  fiom  0.17 
percent  for  structural  insulation  markets 
to  0.22  percent  for  nonstructural 
insulation  markets.  None  of  the  affected 
firms  are  classified  as  small  businesses 
and  no  closures  are  predicted.  For  more 
detail,  see  the  full  ec^momic  impact 
analysis  in  the  docd^et. 

V.  Selection  of  Proposed  Standards 

A.  Selection  of  Source  Category 

Section  112(c)  of  the  Act  directs  the 
Agency  to  list  each  category  of  major 
and  area  sources,  as  appropriate, 
emitting  one  or  more  of  the  189  HAPs 
listed  in  section  112(b)  of  the  Act  The 
EPA  published  an  initial  list  of  source 
categories  on  July  16, 1992  (57  FR 
31576),  and  may  amend  the  list  at  any 
time.  “Wool  Fiberglass  Production"  is 
one  of  the  174  source  categories  listed 
in  the  notice. 

As  defined  in  the  EPA  report, 
“Documentation  for  Developing  the 
Initial  Source  Category  List"  (dcxdcet 
item  n-A-5),  the  Wool  Fiberglass 
Production  source  category  includes  any 
facility  engaged  in  producing  wool 
fiberglass  fium  sand,  feldspar,  sodium 
sulfate,  anhydrous  borax,  boric  acid,  or 
any  other  materuds.  Facilities  that 
manufacture  mineral  wool  from  rock, 
slag,  and  other  similar  materials  are  not 
included  in  the  source  category.  A 
separate  MACT  standard  for  mineral 
wool  production  is  currently  under 
development 

Before  this  project  began,  no 
formaldehyde  test  methods  and  no  HAP 
data  were  available  to  assess  the 
effectiveness  of  control  devices  in  this 


industry  for  controlling  HAP  emissions. 
The  EPA  and  the  wool  fiberglass 
industry  worked  in  a  partnership  to 
address  the  data  needs  for  the  purpose 
of  establishing  a  MACT  standard. 
Through  a  cooperative  effort,  EPA  and 
NAIMA  developed  methods  for 
measuring  formaldehyde  emissions 
from  wool  fiberglass  manufacUiring 
processes.  Using  information  supplied 
volimtarily  by  industry  for  each  wool 
fiberglass  manufacturing  line,  EPA 
identified  processes  and  control  systems 
as  candidates  for  emissions  testing  that 
were  considered  representative  of  the 
MACT  floor  and  MACT  for  new  sources. 
EPA  and  the  industry  were  able  to 
obtain  the  necessary  emissions  data  as 
a  result  of  these  cooperative  efforts. 

Based  on  the  information  collected, 
EPA  believes  it  is  likely  that  all  but 
three  wool  fiberglass  plants  are  major 
sources  subject  to  the  proposed 
NESHAP.  A  major  source  must  have  the 
potential  to  emit  9.1  Mg/yr  (10  ton/yr) 
or  more  of  a  single  HAP  or  23  Mg/yr  (25 
ton/yr)  or  more  of  a  combination  of 
HAPs.  Three  facilities  (each  with  one 
line  producing  bonded  products)  may 
be  area  sources.  At  these  sites,  two  of 
the  three  glass-melting  furnaces  and  all 
three  RS  forming  processes  are 
controlled  at  the  MACT  floor  level. 
Because  these  facilities  are  not  believed 
to  present  an  adverse  environmental  or 
health  risk,  EPA  has  determined  that  it 
is  not  necessary  to  include  these  wool 
fiberglass  manufacturing  facilities  on 
the  list  of  area  sources  required  by 
section  112(c)(3)  of  the  Act. 

On  December  3, 1993  (58  FR  63941), 
EPA  published  a  schedule  for  the 
promulgation  of  standards  for  the 
sources  selected  for  regulation  under 
section  112(c)  of  the  Act.  According  to 
this  schedule,  MACT  standards  for  this 
source  category  must  be  promulgated  no 
later  than  November  15, 1997.  If 
standards  are  not  promulgated  by  May 
15, 1999  (18  months  following  the 
promulgation  deadline),  section  112(j) 
of  the  Act  requires  States  or  local 
agencies  with  approved  permit 
programs  to  issue  permits  or  revise 
existing  permits  containing  either  an 
equivalent  emission  limitation  or  an 
alternate  emission  limitation  for  HAP 
control.  (See  “Guidelines  for  MACT 
Determinations  Under  Section  112(j)," 
EPA  453/R-94-026,  May  1994.) 

B.  Selection  of  Emission  Sources 

The  wool  fiberglass  manufacturing 
source  category,  as  defined  in  the  EPA 
report,  “Documentation  for  Developing 
the  Initial  Source  Category  List," 
includes,  but  is  not  lii^t^  to:  (1)  The 
glass-melting  fiimace,  (2)  marble 
forming,  (3)  refining  unit,  (4)  fiber 


formation  process,  (5)  binder 
application  process,  (6)  curing  process, 
and  (7)  cooling  process.  For  the  reasons 
described  below,  EPA  selected  the 
forming,  curing,  and  cooling  processes 
on  new  and  existing  RS  manufacturing 
lines  and  the  forming  and  curing 
processes  on  existing  FA  manufecturing 
lines  producing  pipe  insulation  and  on 
new  FA  manufacturing  lines  producing 
pipe  insulation  or  heavy-density 
products  for  control  imder  the  proposed 
NESHAP.  The  proposed  NESHAP  also 
covers  glass-melting  furnaces  located  at 
wool  fiberglass  numufacturing  facilities. 

Glass-melting  furnaces  are  generally 
large,  shallow,  and  well-insulated 
vessels  that  are  heated  from  above  by 
gas  burners  or  from  within  by  electrical 
ciirrent.  About  66  percent  of  the  glass¬ 
melting  furnaces  iised  in  the  wool 
fiberglass  industry  are  all-electric,  about 
25  percent  are  gas-fired  and  about  9 
percent  are  a  combination  of  gas  and 
electric.  Glass  pull  rates  for  furnaces 
range  from  18  to  272  Mg/d  (20  to  300 
ton/d). 

In  the  glass-melting  furnaces,  raw 
materials  (e.g.,  sand,  feldspar,  sodium 
sulfate,  anhydrous  borax,  boric  acid)  are 
introduced  continuously  or  in  batches 
on  top  of  a  bed  of  molten  glass,  where 
they  mix  and  dissolve  at  temperatures 
ranging  from  1,500  *C  to  17,00  “C  (2,700 
"F  to  3,100  **F),  and  are  transformed  by 
a  series  of  chemical  reactions  to  molten 
glass.  Particulate  emissions  are  caused 
by  entrainment  of  dust  fiom  batch 
dumping  and  the  combustion  process 
and  firom  volatilization  of  raw  materials. 
Emissions  of  chromium  result  fiom 
entrainment  of  materials  eroded  fiom 
the  refinctory  lining  of  the  furnace  and 
the  furnace  exhaust  stack.  Lead  and 
arsenic  are  released  fiom  the  batch 
materials  and  fiom  the  use  of 
contaminated  cullet  (crushed  recycled 
glass).  Glass-melting  furnaces  may  be 
either  gas-fired,  electric,  or  a 
combination  of  gas  and  electric. 
Emissions  fiom  glass-melting  furnaces 
are  typically  controlled  by  baghouses  or 
dry  ESPs.  C5ne  type  of  electric  fiimace, 
the  cold  top  electric  furnace,  has  low 
PM  emissions  without  add-on  controls 
as  a  result  of  its  design.  Operators  of 
these  units  maintain  a  thick  crust  of  raw 
materitds  on  top  of  the  molten  glass, 
which  impedes  the  release  of  heat  and 
keeps  the  air  temperature  above  the 
molten  ^ass  at  or  below  120  **0  (250  "F). 

One  m  two  methods  may  be  used  for 
the  next  stage  of  the  process,  fiber 
formation.  In  an  RS  forming  process,  a 
regulated  flow  of  molten  glass  enters  the 
center  of  a  rotating  spiimer.  Spiimers 
are  in  a  linear  arrangement,  with  2  to  12 
spinners  on  a  single  line.  Centrifugal 
action  forces  the  molten  glass  out  of  the 
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spinners  through  hiindreds  of  small 
ori6ces  in  the  spinner  wall  to  form  glass 
threads.  As  the  threads  exit  the  spinner, 
a  high-velocity  air  jet  or  a  mixture  of  air 
and  natural  gas  flame  forces  the  threads 
downward,  which  attenuates  the 
threads  to  form  glass  fibers. 

In  the  FA  forming  process,  also 
known  as  the  "pot  and  marble"  process, 
glass  marbles  that  were  produced  at 
separate  on-  or  offsite  facilities  are  fed 
into  ceramic  pots  (typically  6  to  28  pots 
per  line)  that  are  heated  to  a  high 
temperature.  Glass  strands  flow  by 
gravity  down  through  holes  in  the 
bottom  of  the  pot  and  are  directed  by 
pinch  rollers.  Following  the  pinch 
rollers,  a  high-velocity,  high- 
temperature  mixture  of  air  and  gas  flame 
is  used  to  attenuate  the  fibers. 

Particulate  and  organic  emissions  are 
released  dviring  the  fiber-forming 
process  due  to  volatilization  of  raw 
materials  and  entrainment  of  fiberglass 
particles  in  the  process  air  stream. 

After  the  fibers  are  formed,  they  are 
sprayed  with  a  binder.  A  typical  binder 
consists  of  phenol-formaldehyde  resin, 
water,  urea,  lignin,  silane,  and 
ammonia.  The  binder  composition  used 
in  the  RS  and  FA  forming  process  is 
similar.  Air,  at  a  flow  rate  ranging  from 
about  430  to  5,100  actual  cubic  meters 
per  minute  (15,000  to  180,000  acfm), 
forces  the  fibers  downward  onto  a 
continuously  moving  conveyor  to  form 
a  mat,  which  is  conveyed  to  the  curing 
oven.  Emissions  of  formaldehyde, 
phenol,  and  methanol  occur  as  a  result 
of  the  vaporization  of  the  volatile  binder 
as  it  comes  in  contact  with  hot  fibers 
and  as  a  result  of  binder  that  is  not 
deposited  on  the  mat  but  passes  through 
the  conveyor  and  is  exhausted  to  the 
atmosphere.  HAP  emissions  from 
forming  are  controlled  by  process 
modifications,  such  as  resin  and  binder 
chemistry  and  fiberization  technology. 

The  curing  oven  drives  off  moisture 
remaining  on  the  fibers  and  sets  the 
binder.  The  temperature  of  the  curing 
oven  varies  for  each  product,  ranging 
from  about  180  "C  to  320  "C  (350  *’F  to 
600  "F).  Fans  are  used  to  draw  hot  air 
through  the  mat  within  each  of  the  oven 
zones;  the  hot  air  may  be  recycled 
within  each  zone  to  conserve  energy. 
The  total  air  flow  exiting  the  oven 
ranges  frnm  about  200  to  850  actual 
cubic  meters  per  minute  (7,000  to 
30,000  acfrn)  for  the  RS  process  and 
from  85  to  480  actual  cubic  meters  per 
minute  (3,000  to  17,000  acfrn)  for  the  FA 
process.  Emissions  of  formaldehyde, 
phenol,  and  methanol  are  the  result  of 
vaporization  of  volatile  compounds  in 
the  binder.  Emissions  from  about  one- 
third  of  the  curing  ovens  on  RS 
manufocturing  lines  are  controlled  by 


thermal  incinerators;  the  remainder  are 
uncontrolled  for  organic  HAP 
emissions.  None  of  the  curing  ovens  on 
FA  manufacturing  lines  are  controlled 
for  organic  HAPs. 

The  quantity  of  binder  solids  sprayed 
onto  the  glass  fibers  is  governed  by  ^e 
type  of  product  being  manufachir^. 
Typically,  about  70  percent  of  the 
binder  applied  to  the  fiberglass  remains 
on  the  product.  The  remainder  remains 
on  the  conveyor  and  is  recycled  back 
into  the  process  via  the  wash  water  or 
is  exhausted  with  the  forming  or  curing 
oven  air.  Quality  control  chedu  are 
routinely  performed  to  determine  the 
product  LOI,  which  ensures  that  the 
correct  weight  percent  of  binder  is 
present  in  the  product. 

After  curing,  the  fiber  mat  is  conveyed 
to  a  cooling  section,  where  ambient  air 
is  forced  through  the  mat  to  eliminate 
"hot  spots”  in  the  product  and  to 
facilitate  finishing  and  packaging. 
Cooling  air  flow  rates  range  ^m  140  to 
990  actual  cubic  meters  per  minute 
(5,000  to  35,000  acfrn).  By  the  time  the 
mat  with  its  thermally  set  binder 
reaches  cooling,  emissions  of 
formaldehyde,  phenol,  and  methanol 
are  relatively  small  compared  to  forming 
and  curing.  Cooling  processes  are  not 
controlled  for  HAP  emissions.  Most  FA 
manufacturing  lines  do  not  have  cooling 
sections  because  the  product  is  able  to 
cool  adequately  between  exiting  the 
curing  oven  and  reaching  the  finishing 
and  hwdling  sections. 

At  the  current  level  of  control, 
existing  glass-melting  furnaces  emit 
approximately  270  l^yr  (600  Ib/yr)  of 
HAP  and  750  Mg/yr  (830  ton/yr)  of  PM. 
Under  the  proposed  NESHAP,  ]^A 
expects  that  seven  currently 
uncontrolled  electric  furnaces  would 
install  controls.  Electric  furnaces 
(excluding  cold  top  electric  furnaces) 
emit  an  estimated  9  kg/yr  (20  Ib/yr)  of 
HAP  and  about  635  Mg/yr  (700  ton/yr) 
of  PM.  Control  of  these  furnaces  would 
ensure  that  all  furnaces  are  controlled  to 
the  MACT  floor  emission  level. 

Existing  cold  top  electric  furnaces  (air 
temperature  above  the  molten  glass  of 
120  [250  "F]  or  less)  are  not  equipped 

with  add-on  control  devices.  Particufote 
emissions  frum  the  12  existing  cold  top 
electric  furnaces  are  limited  by  the  thick 
crust  maintained  on  the  molten  glass 
surface.  Emissions  are  estimated  to  be 
27  kg/yr  (60  Ib/yr)  of  HAP  and  about  55 
Mg/yr  (60  ton/yr)  of  PM.  These  furnaces 
are  expected  to  comply  with  the 
proposed  emission  limit  without  the 
need  for  add-on  control  devices.  The 
EPA  considered  requiring  controls  for 
cold  top  electric  furnaces  and  has 
determined  that  the  cost  effectiveness  of 


additional  controls  beyond  the  floor  is 
not  reasonable. 

Manufacture  of  wool  fiberglass 
releases  an  estimated  1,770  Mg/yr  (1,950 
ton/yr)  of  formaldehyde  firom  RS  and  FA 
manufacturing  lines.  The  Agency 
selected  forming,  curing,  and  cooling 
processes  on  all  new  and  existing  RS 
manufactiuing  lines  and  forming  and 
curing  processes  on  existing  FA 
manufacturing  lines  producing  pipe 
insulation  and  new  FA  manufacturing 
lines  producing  pipe  insulation  or 
heavy-density  products  for  control 
imder  the  proposed  NESHAP.  Because 
no  controls  are  currently  used,  the 
MACT  floor  is  no  control  and  because 
the  cost  effectiveness  of  additional 
controls  beyond  the  floor  is  not 
reasonable,  the  Agency  is  not  setting 
emission  limits  for  existing  FA 
manufacturing  lines  producing  light- 
density,  automotive,  or  heavy-density 
products  or  new  FA  manufacturing  lines 
producing  light-density  or  automotive 
products.  Because  no  plants  have 
equipped  forming  or  curing  processes 
on  these  manufacturing  lines  with 
emission  controls,  the  MACT  floor  is  no 
control.  The  EPA  considered  beyond- 
the-floor  controls  for  both  RS  and  FA 
manufacturing  lines  and  has  determined 
that  the  cost  effectiveness  of  additional 
controls  does  not  justify  going  beyond 
the  floor. 

C.  Selection  of  Pollutants 

The  EPA  proposes  to  regulate 
emissions  of  formaldehyde,  a  HAP  and 
smrogate  for  phenol  and  methanol 
emissions,  and  PM  emissions,  a 
smrogate  for  metal  HAP  emissions. 
Formaldehyde,  phenol,  methanol,  and 
the  metal  HAPs  are  included  on  the  list 
of  HAPs  under  section  1 12(b)  of  the  Act 
and  are  emitted  from  wool  fiberglass 
manufocturing  sources. 

Formaldehyde  is  the  only  organic 
HAP  emitted  from  the  wool  fiberglass 
industry  that  has  been  identified  to  be 
a  potential  carcinogen.  EPA  proposes  to 
regulate  emissions  of  formaldehyde, 
phenol,  and  methanol  using 
formaldehyde  as  a  surrogate  measure  for 
the  proposed  emission  limits  for 
manufacturing  lines.  Use  of 
formaldehyde  as  a  smrogate  allows  a 
single  emission  limit  rather  than 
individual  emission  limits  for 
formaldehyde,  phenol,  and  methanol 
(which  would  require  separate 
measruements)  berause  when  the 
formaldehyde  emission  limit  is  met, 
phenol  and  methanol  emissions  will 
also  be  reduced. 
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D.  Selection  of  Proposed  Standards  for 
Existing  and  New  Sources 

1.  Background 

After  EPA  has  identified  the  specific 
source  categories  or  subcategories  of 
major  sources  to  regulate  under  section 
112,  MACT  standees  must  be  set  for 
each  category  or  subcategory.  Section 
112  establishes  a  minimum  baseline  or 
“floor”  for  standards.  For  new  source, 
the  standards  for  a  source  category  or 
subcategory  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  [See  section 
112(dM3).]  The  standards  for  existing 
sources  can  be  less  stringent  than 
standards  for  new  sources,  but  they 
cannot  be  less  stringent  than  the  average 
emission  limitation  achieved  by  the 
best-performing  12  percent  of  existing 
sources  for  categories  and  subcategories 
«vith  30  or  more  sources,  or  the  best- 
performing  five  sources  for  categories  or 
subcafogories  with  fewer  than  30 
sources. 

After  the  floor  has  been  determined 
for  a  new  or  existing  source  in  a  source 
category  or  subcategory,  the 
Administrator  mvist  set  MACT  standards 
that  are  no  less  stringent  than  the  floor. 
Such  standards  must  then  be  met  by  all 
sources  within  the  category  or 
subcategory.  In  establishing  the 
standards.  EPA  may  distinguish  among 
classes,  types,  and  sizes  of  sources 
within  a  category  or  subcategory.  [See 
section  112(d)(1).] 

The  next  step  in  establishing  MACT 
standards  is  to  investigate  regulatory 
alternatives.  With  MACT  standards, 
only  alternatives  at  least  as  stringent  as 
the  floor  may  be  selected.  Information 
about  the  industry  is  analyzed  to 
develop  model  plants  for  projecting 
nation^  impacts,  including  HAP 
emission  reduction  levels  and  cost, 
energy,  and  secondary  impacts. 
Regulatory  alternatives  (which  may  be 
different  levels  of  emissions  control, 
equal  to  or  more  stringent  than  the  floor 
levels)  are  then  evaluated  to  select  the 
r^ulatory  alternative  that  best  reflects 
the  appropriate  MACT  level.  The 
selected  alternative  may  be  more 
stringent  than  the  MACT  floor,  but  the 
control  level  selected  must  be 
technologically  achievable.  The 
regulatory  alternatives  and  emission 
limits  selected  for  new  and  existing 
sources  may  be  different  because  of 
different  MACT  floors. 

The  Agency  may  consider  going 
beyond  the  floor  to  require  more 
stringent  controls.  Here.  EPA  considers 
the  achievable  emission  reductions  of 
HAPs  (and  possibly  other  pollutants 
that  are  co-controUed),  cost  and 


economic  impacts,  energy  impacts,  and 
other  nonair  environmental  impacts. 

The  objective  is  to  achieve  the 
maximum  degree  of  emissions  reduction 
without  unreasonable  economic  or  other 
impacts.  [See  section  112(d)(2).] 
Subcategorization  within  a  source 
category  may  be  considered  when  there 
is  enough  evidence  to  demonstrate 
clearly  that  there  are  significant 
differences  among  the  subcategories. 

The  EPA  examined  the  processes,  the 
process  operations,  and  other  factors  to 
determine  if  separate  classes  of  units, 
operations,  or  other  criteria  have  an 
effect  on  air  emissions  or  their 
controllability.  The  EPA  considered 
developing  subcategories  of  glass¬ 
melting  fuu^ces  on  the  basis  of  the 
energy  sources  used  to  convert  the  raw 
materials  to  molten  glass  and  their 
emission  potential.  Glass-melting 
furnaces  are  typically  either  gas-fired, 
electric,  or  a  combination  of  gas  and 
electric.  After  examining  PM  emissions 
data  for  gas,  electric,  and  combination 
gas  and  electric  furnaces,  EPA 
concluded  that  there  is  a  large  amount 
of  variability  in  PM  emissions  regardless 
of  energy  source  and  that  most  furnaces 
are  already  well  controlled  by  either 
ESPs  or  baghouses.  Therefore,  EPA 
decided  not  to  develop  subcategories  of 
glass-melting  furnaces. 

Wool  fibe^ass  manufacturing  lines 
can  be  classified  by  the  type  of  forming 
process  (RS  and  FA)  used. 

Approximately  90  percent  of  the  wool 
fiberglass  manufactured  by  the  RS 
forming  process  is  building  insulation, 
whereas  the  wool  fiberglass 
manufactured  by  the  FA  forming 
process  is  specialty  products,  such  as 
automotive  or  filtration  products. 
Because  of  the  type  of  products,  the  RS 
and  FA  forming  process  differ 
significantly  in  the  way  fibers  are 
formed,  production  rates,  air  flow  and 
energy  expended  per  ton  of  product, 
application  of  process  modifications, 
and  the  amount  of  binder  applied  to  the 
wool  fiberglass.  As  a  result  of  these 
differences  in  manufacturing 
methodologies,  levels  of  pollutant 
emissions,  and  application  of  controls 
(such  as  process  modifications).  EPA 
subcategorized  manufacturing  lines  into 
those  using  the  RS  forming  process  (RS 
manufacturing  lines)  and  those  using 
the  FA  forming  process  (FA 
manufacturing  lines).  RS  manufacturing 
lines  consist  of  forming,  curing,  and 
cooling.  FA  manufacturing  lines  consist 
of  forming  and  curing  processes;  cooling 
is  not  a  distinct  separate  process  on  FA 
manufacturing  lines.  FA  manufacturing 
lines  can  be  fiu^er  subcategorized  by 
the  type  of  specialty  product  made.  The 
FA  subcategories  include  light-density. 


heavy-density,  automotive,  and  pipe 
insulation  products.  Each  of  these 
subcategories  is  characterized  by  a  i 

specific  range  of  LOIs  and  densities,  a 

which  gives  each  subcategory  a  different  | 
emission  potential.  Also,  the  control  \ 

measures  that  can  be  used  to  reduce  ^ 

HAP  emissions,  for  example,  process  ^ 

modifications,  are  different  for  the  FA  ^ 

subcategories.  For  all  these  reasons,  the  ) 
propos^  standards  have  different 
emission  limits  for  RS  manufacturing 
lines  and  FA  manufacturing  lines  and, 
within  the  FA  subcategory,  different 
emission  limits  for  two  FA 
subcategories. 

2.  Selection  of  Floor  Technologies 

In  establishing  these  proposed 
emission  standards,  the  add-on  or 
process  control  technology 
representative  of  the  MACT  floor  was 
determined  for  each  subcategory.  In 
general,  these  determinations  were 
made  on  the  basis  of  the  performances 
of  the  technologies  as  reported  by 
emission  test  results.  The  technologies 
determined  to  be  the  MACT  floors  are 
those  determined  to  be  the  median  of 
the  technologies  that  are  representative 
of  the  best  performing  12  percent  of  the 
sources  (for  which  there  are  emissions 
data)  where  there  are  more  than  30 
soiuces  in  the  subcategory  or  the  best 
performing  five  sources  (for  which  there 
are  emissions  data)  where  there  are 
fewer  than  30  sources. 

Of  the  56  existing  glass-melting 
furnaces,  12  are  controlled  by  ESPs  and 
25  by  baghouses  (more  than  one  furnace 
may  be  controlled  by  a  single  control 
device).  emissions  data  are  available 
for  18  furnaces.  Because  the  number  of 
furnaces  is  greater  than  30,  the  MACT 
floor  is  represented  by  the  average  of  the 
best  performing  12  percent  of  the 
existing  sources.  Based  on  PM 
emissions  data  for  the  best  performing 
12  percent,  baghouses  and  ESPs  are 
equally  effective  in  controlling  PM 
emissions  firom  glass-melting  furnaces. 
Therefore,  the  MACT  floor  for  existing 
glass-melting  furnaces  is  represented  by 
well-design^  and  operated  baghouses 
and  ESPs.  An  ESP  representative  of  the 
MACT  floor  will  have  a  specific 
collection  area  of  32  square  meters  per 
1,000  actual  cubic  meters  per  hour  (590 
ft  Vl.OOO  aefin);  a  baghouse 
representative  of  the  MACT  floor  is  a 
pulse-jet  baghouse  with  polyester  bag 
material  and  an  air-to-cloth  ratio  of  0.9 
actual  cubic  meters  per  minute  per 
square  meter  (3  turfn^ft  ^ ).  Because  the 
same  well-designed  and  -operated 
baghouses  and  ESPs  are  considered  by 
EPA  to  be  the  best  control  technology 
for  PM  emissions,  including  metal  HAP 
emissions,  MACT  for  new  furnaces 
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would  be  the  same  as  the  MACT  floor 
for  existing  sources,  a  baghouse  or  an 
ESP. 

HAP  emissions  control  on  RS  forming 
processes  is  achieved  by  process 
modifications  including  resin  and 
binder  chemistry,  fiberization 
technology,  binder  application,  and 
forming  conditions  (docket  item  II-D- 
62).  Resins  are  manufactured  by  an 
outside  supplier  or  in-house  using 
proprietary  technologies  to  meet  the 
specifications  of  the  wool  fiberglass 
maniifacturer.  Variables,  such  as  the 
phenol-to-formaldehyde  mole  ratio, 
resin  cook  procedures,  and  catalysts, 
control  both  the  fine-formaldehyde  and 
phenol  levels  as  well  as  the  types  and 
relative  percentage  of  phenol  oligomers, 
all  of  which  influence  the  levels  of 
emissions  and  acceptability  of  a  resin 
for  a  given  process.  Resin  purchase 
specifications  are  typically  written  so 
that  the  firee-formaldehyde  content  is 
“not  to  exceed”  a  certain  level.  In 
binder  chemistry,  the  addition  of 
v€irious  additives  can  reduce 
formaldehyde  emissions.  Urea,  for 
example,  added  to  the  binder  solution 
reacts  with  fine  formaldehyde,  which 
can  form  stable,  nonreversible  urea 
formaldehyde  compoimds.  In 
fiberization  technology,  temperatvun  of 
the  fiber  veil  is  a  critical  process 
variable  (a  lower  temperature  may 
reduce  HAP  volatilization)  affected  by 
the  fiberizer  design  and  operation  as 
well  as  by  air  and  water  treatment  of  the 
fiber  veil.  Binder  application  efficiency, 
the  amount  of  binder  that  stays  on  the 
fiberglass,  is  increased  by  matching 
binder  droplet  size  to  the  fiber  diameter. 
Factors  such  as  nozzle  size  geometry, 
configuration  of  the  nozzle  assembly, 
and  location  affect  binder  droplet  size. 
Forming  conditions,  such  as  air  voliune 
and  velocity  affect  binder  application 
efficiency:  too  much  or  too  little  air  flow 
can  increase  emissions.  Each  of  these 
process  modifications  has  been 
implemented  on  each  of  the  40  RS 
forming  processes,  although  the  degree 
to  which  each  process  modification  has 
been  implemented  is  different  for  each 
line.  Add-on  controls  such  as  wet 
scrubbers  or  wet  ESPs,  primarily  for  PM 
control,  were  shown  to  be  ineffective  for 
gaseous  HAP  removal.  Thus,  the  MACT 
floor  for  forming  on  existing  RS 
manu&cturing  lines  is  represented  by 
process  modifications.  Because  the 
number  of  RS  forming  sources,  40,  is 
greater  than  30,  the  MACT  floor  is 
represented  by  the  median  of  the  best 
performing  12  percent  of  existing 
sources,  or  five  sources  (40x0.12=4.8). 
Based  on  HAP  emissions  data  for  the 
best  performing  12  percent  of  existing 


soiuces,  process  modifications  are  the 
MACT  floor  for  forming  processes  on  RS 
manufacturing  lines.  Because  of 
differences  in  application  betv/een 
companies  and  because  of  the 
proprietary  nature  of  process 
modifications,  a  detailed  description  of 
forming  process  modifications  cannot  be 
presented. 

Of  the  43  curing  ovens  on  RS 
manufacturing  lines,  14  are  controlled 
using  incinerators.  Based  on  the  median 
of  the  top  12  percent,  the  thermal 
incinerator  is  the  MACT  floor  for  curing 
processes  on  existing  RS  manufacturing 
lines.  Thermal  incinerators  have  been 
shown  to  be  highly  effective  in  the 
control  of  emissions  of  organic  HAPs 
and  can  achieve  destruction  efficiencies 
in  excess  of  98  percent  with  an 
adequately  high  temperature,  good 
mixing,  sufficient  oxygen,  and  adequate 
residence  time.  Low  organic 
concentration  gas  streams,  such  as  those 
emitted  from  wool  fiberglass  curing 
processes,  can  be  expected  to  have  low 
heating  values  and  require  auxiliary 
fuel.  Heat  recovery  through  the  iise  of  a 
recuperative  incinerator  can  reduce  the 
energy  requirements.  Emission  test 
measurements  demonstrate  that  a 
thermal  incinerator  is  at  least  99  percent 
effective  in  the  removal  of  formaldehyde 
and  phenol  from  curing  ovens.  Based  on 
the  median  of  the  best  performing  12 
percent  of  existing  sources,  a  thermal 
incinerator  representative  of  the  MACT 
floor  has  a  combustion  temperature  of 
700  °C  (1,300  °F)  and  a  gas  residence 
time  of  1  second. 

While  the  MACT  floor  for  cooling  is 
no  control,  cooling  is  included  in  the 
definition  of  RS  manufacturing  line,  and 
therefore  covered  as  part  of  the 
proposed  RS  manufacturing  line 
standard.  This  inclusion  prevents  the 
shifting  of  emissions  from  forming  and 
curing  to  the  cooling  section. 

The  EPA’s  analysis  of  MACT  floor 
control  options  for  existing  RS 
manufacturing  lines  (described  above) 
showed  that  the  median  of  the  best 
performing  12  percent  of  existing 
forming  processes  control  HAP 
emissions  using  process  modifications 
and  the  median  of  the  best  performing 
12  percent  of  existing  curing  ovens  are 
controlled  by  incinerators.  As  a  result, 
the  MACT  floor  for  RS  manufacturing 
lines  is  forming  process  modifications 
coupled  with  an  incinerator  for  curing 
emissions.  These  controls  were 
determined  to  be  the  most  efficient  for 
the  control  of  HAPs  among  the  various 
controls  used  in  the  industry  for 
existing  RS  manufacturing  lines.  Based 
on  the  best  controlled  source,  MACT  for 
new  RS  manufacturing  lines  is  more 
stringent  than  the  MACT  floor  for 


existing  RS  manufacturing  lines.  MACT 
for  new  RS  forming  processes 
incorporates  a  higher  degree  of  process 
modifications  than  is  present  on  most 
existing  forming  processes  but  which  is 
available  to  all  the  industry  and  can  be 
designed  into  new  forming  processes. 
Because  the  MACT  floor  for  existing 
curing  ovens,  incinerators  operating  at 
700  °C  (1,300  °F)  and  a  gas  residence 
time  of  1  second,  represent  the  best- 
controlled  source,  MACT  for  new  curing 
ovens  is  the  same  as  the  MACT  floor  for 
existing  curing  ovens.  None  of  the 
cooling  processes  are  controlled  for 
gaseous  HAPs;  as  a  result,  MACT  for 
new  cooling  processes  is  no  control. 
Thus,  EPA  h^  determined  that  the 
MACT  floor  for  new  RS  manu&cturing 
lines  is  represented  by  a  high  level  of 
process  modifications  on  RS  forming 
processes,  incinerators  on  curing  ovens, 
and  no  control  on  cooling  processes. 

As  discussed  earlier,  none  of  the 
forming  processes  on  FA  manufacturing 
lines  producing  light-density  or 
automotive  products  are  equipped  with 
HAP  emission  controls.  Thus,  the 
MACT  floor  is  no  control  for  forming 
processes  on  new  and  existing  FA  lines 
producing  these  products.  The  median 
of  the  best  performing  five  lines  (fewer 
than  30  sources)  producing  heavy- 
density  products  was  determined  to  be 
no  control;  thus,  the  MACT  floor  for 
forming  on  existing  FA  manufacturing 
lines  producing  heavy-density  products 
is  no  control.  The  best-controlled  heavy- 
density  forming  process  uses  process 
modifications;  therefore,  process 
modifications  are  the  basis  for  the 
MACT  floor  for  the  forming  process  on 
new  FA  manufacturing  lines  producing 
heavy-density  products. 

Emissions  from  the  forming  process 
on  all  FA  manufacturing  lines 
producing  pipe  insulation  are  controlled 
by  the  same  level  of  process 
modifications.  Therefore,  process 
modifications  are  the  basis  for  the 
MACT  floor  for  the  forming  process  on 
all  new  and  existing  FA  manufacturing 
lines  producing  pipe  insulation. 

No  control  systems  have  been  applied 
for  the  control  of  HAP  emissions  ^m 
curing  ovens  on  FA  manufacturing 
lines.  Therefore,  the  MACT  floor  for 
curing  ovens  on  new  and  existing  FA 
manufacturing  lines  is  no  control. 
Although  the  MACT  floor  for  curing  is 
no  control,  curing  is  included  in  the 
definition  of  FA  manufacturing  line 
and,  therefore,  is  covered  as  part  of  the 
proposed  FA  manufacturing  line 
standard.  This  inclusion  prevents  the 
shifting  of  emissions  frnm  forming  to 
the  curing  section. 

The  EPA’s  analysis  of  MACT  floor 
control  options  for  existing  FA 


15242 


Federal  Register  /  Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Proposed  Rules 


manu&cturing  lines  producing  pipe 
product  showed  the  best  performing  five 
forming  processes  (fewer  than  30 
sovirces)  controlled  by  the  same  level  of 
process  modifications  and  curing  ovens 
uncontrolled  for  HAP  emissions.  As  a 
result,  the  MACT  floor  for  existing  FA 
manufacturing  lines  producing  pipe 
products  is  process  modifications  for 
forming  and  no  control  for  cming. 
Because  the  same  level  of  process 
modifications  is  used  on  forming 
processes  on  all  FA  manufacturing  lines 
producing  pipe  products  and  because 
no  HAP  controls  are  used  on  curing 
ovens,  EPA  has  determined  that  the 
MACT  floor  for  new  FA  manufacturing 
lines  producing  pipe  products  is  the 
same  as  the  MACT  floor  for  existing 
sources. 

As  described  above,  the  MACT  floor 
for  forming  processes  and  curing  ovens 
on  existing  FA  manufecturing  lines 
producing  heavy-density  products  is  no 
control;  therefore,  the  ^^CT  floor  for 
existing  FA  manufacturing  lines 
producing  heavy-density  products  is  no 
control.  Based  on  the  brat-controlled 
source,  MACT  for  new  FA 
manufacturing  lines  producing  heavy- 
density  products  is  process 
modifications  on  forming.  Because  no 
curing  ovens  are  controlled,  the  MACT 
floor  for  new  curing  ovens  is  no  control, 
the  same  as  the  MACT  floor  for  existing 
curing  ovens.  Thus,  EPA  has 
determined  that  the  MACT  floor  for  new 
FA  manufacturing  lines  that  produce 
heavy-density  piquets  is  represented 
by  process  mo^fications  on  forming 
and  no  control  on  curing  ovens. 

The  EPA  considered  requiring 
controls  beyond  the  MACT  floor  for 
glass-melting  furnaces  and  RS  and  FA 
manufacturing  lines.  However,  based  on 
an  assessment  of  the  impacts  of  beyond- 
the-floor  controls,  EPA  concluded  that 
the  cost  effectiveness  of  an  incremental 
reduction  in  emissions  would  make 
additional  controls  unreasonable 
(docket  items  n-A-12,  n-B-17,  II-B- 
22). 

3.  Emission  Limits 

As  ]>art  of  this  rulemaking,  emissions 
data  were  collected  fiom  tests  at  10 


wool  fiberglass  plants  and  fiom  other 
test  data  supplied  by  NAIMA  to 
characterize  uncontrolled  and 
controlled  emissions  fiom  the  various 
processes  and  evaltiate  the  effectiveness 
of  existing  control  systems.  Sites  tested 
during  this  rulemaking  were  selected 
based  on  their  use  of  the  control 
technology  identified  as  candidates  for 
MACT  floor.  Using  the  test  data,  EPA 
established  the  MACT  floor  emission 
limits  for  existing  and  new  sources. 

Emissions  data  were  evaluated  for  18 
furnaces  controlled  by  baghouses  and 
ESPs  (docket  item  11-1-20).  Emissions 
ranged  widely  for  both  gas  and  electric 
fur^cra  and  for  both  well-designed  and 
well-operated  baghouses  and  ESPs. 
Controlled  PM  emissions  fiom  all 
furnaces  ranged  fiom  0.01  to  0.54  kg/Mg 
(0.02  to  1.08  Ib/ton)  of  glass  pulled. 
Emissions  of  PM  fiom  baghouse- 
controlled  furnaces  tanged  fiom  0.01  to 
0.54  kg/Mg  (0.02  to  1.08  Ib/ton)  of  glass 
pulled  and  fiom  0.01  to  0.25  kg/Mg 
(0.02  to  0.5  Ib/ton)  of  glass  pulled  for 
ESP-controlled  furnaces.  Controlled 
electric  fiimace  PM  emissions  ranged 
from  0.01  to  0.35  kg/Mg  (0.02  to  0.7  lb/ 
ton)  of  glass  pulled;  controlled  gas 
furnace  emissions  ranged  from  0.01  to 
0.54  kg/Mg  (0.02  to  1.08  Ib/ton).  In 
proposing  emission  limits,  EPA  took 
into  consideration  the  wide  variation  in 
controlled  emissions  for  both  gas  and 
electric  furnaces  and  for  well-designed 
and  operated  baghouses  and  ESPs.  The 
proposed  PM  emission  limits  represent 
a  level  that  can  be  achieved  by  idl 
existing  furnaces  that  are  controlled  by 
well-designed  and  operated  baghouses 
and  ESPs.  Because  MACT  for  new  and 
existing  furnaces  is  the  same,  EPA 
proposed  the  same  PM  emission  limit, 
0.25  kg  of  PM/Mg  (0.5  lb  of  PM/ton)  of 
glass  pulled,  for  new  furnaces  as  for 
existing  furnaces.  The  proposed  PM 
emission  limit  for  existing  glass-melting 
furnaces,  0.25  kg/Mg  (0.5  Ib/tcn)  of  glass 
pulled,  is  the  same  as  the  current  NSPS 
level  for  gas-fired  glass-melting  furnaces 
in  the  wool  fiberglass  industry  (see  40 
CFR  part  60,  subpart  CC).  Both 
baghouses  and  ESPs  are  used  to  control 
emissions  fiom  gas-fired  furnaces.  In 


proposing  the  same  emission  limit  for 
new  and  existing  furnaces,  EPA 
recognizes  that  both  baghouses  and 
ESPs  used  on  existing  ^naces  are 
already  highly  efficient  at  controlling 
PM  emissions  and  there  is  no  basis  for 
a  more  stringent  emission  limit  based  on 
this  control  technology. 

The  limited  emission  test  data  for 
metal  HAPs  show  their  emissions  to  be 
low,  often  below  the  detection  limits  of 
the  test  method.  In  cooperative  efforts 
by  EPA  and  NAIMA,  tests  for  metal 
HAPs  were  performed  at  six  glass¬ 
melting  furnaces  (docket  item  II-B-15). 
For  a  medium  capacity  controlled 
furnace  (27,000  Mg/yr  [30,000  ton/yr]), 
emissions  of  arsenic  would  be  0.2  Ib/yr, 
chromium  emissions  would  range  fiom 
1.2  to  18  Ib/yr,  and  lead  emissions 
would  be  0.6  to  2.1  Ib/yr.  Total  metal 
HAP  emissions  fiom  a  large  (50,000  Mg/ 
yr  (55,000  ton/yr])  controlled  model  gas- 
fired  furnace  are  an  estimated  60  Ib/yr. 

For  RS  forming  processes,  the  munber 
of  sources  is  40.  Because  the  number  of 
sources  is  greater  than  30,  the  MACT 
floor  is  represented  by  the  median  of  the 
brat  performing  12  percent  of  existing 
somcra,  or  five  sources.  Emissions  of 
formaldehyde  fiom  forming  processes 
representative  of  the  brat  performing 
five  were  measured  (docket  items  II-B- 
15,  n-B-21,  II-D-64).  Emissions  of 
formaldehyde  fiom  these  five  forming 
processes  were  0.15,  0.33,  0.49, 0.49, 
and  0.6  kg/Mg  (0.3, 0.65,  0.97, 0.97,  and 
1.2  Ib/ton)  of  glass  pulled.  Using  these 
results,  the  median  emission  level  is 
0.49  kg  of  formaldehyde  per  megagram 
(0.97  lb  of  formaldehyde  per  ton)  of 
glass  pulled.  The  emission  level 
selected  as  representative  of  new 
forming  processes,  0.33  kg  of 
formaldehyde  per  megagram  (0.65  lb  of 
formaldehyde  per  ton)  of  glass  pulled, 
reflects  the  performance  of  the  brat 
process  modification  available  to  the 
industry.  The  emission  level  of  0.15  kg/ 
Mg  (0.3  Ib/ton)  is  from  a  proprietary 
forming  process  not  available  to  the  rest 
of  the  industry.  Therefore,  it  was  not 
considered  K^CT  for  new  sources. 
Emissions  test  results  for  RS  forming 
processes  are  summarized  in  Table  4. 


Table  4.— Summary  of  Emisskdn  Test  Results  on  RS  Manufacturing  Lines 

(Docket  Items  II-B-15,  IF-B-21, 11-0-64] 


Process  and  Plant 

Control 

Average  Formaldehyde 
Emissions 

kg/mg 

RVton 

Forming 

Plant  P . 

Process  modifications* 

0.15 

0.3 

Plants . 

0.33 

0.65 

PlantT _ 

0.6 

PlantU  _ 

0.49 

0.97 

15244 


Federal  Register  /  Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Proposed  Rules 


Table  5.— Summary  of  Emissions  Data  for  FA  Manufacturing  Lines— Continued 

[Docket  item  11-0-54] 


Process  and  product 

Control 

Formaldetiyde 

emissions 

kg/mg 

Ib/lon 

Pipe  . . . 

Forming — process  modifications . 

1.7 

3.4 

Curing — no  control . 

2.35 

4.7 

2.4 

4.8 

2.45 

4.9 

• 

3.25 

6.5 

3.4 

6.8 

In  the  case  of  new  FA  manufacturing 
lines  that  produce  heavy-density 
product,  the  MACT  floor  is  represented 
by  process  modifications  on  forming 
processes,  which  have  been  applied  to 
the  same  degree  on  two  forming 
processes,  and  no  control  on  curing.  The 
emission  limit  selected  for  new  FA 
manufacturing  lines  producing  heavy- 
density  product  is  based  on  the  results 
of  emissions  testing  on  forming  and 
curing  processes  on  two  FA 
manufacturing  lines  producing  heavy- 
density  products  where  the  same 
process  modifications  have  been 
applied  to  forming  and  both  curing 
ovens  are  imcontrolled  (see  Table  5). 
Emissions  of  formaldehyde  from  these 
two  FA  manufacturing  lines  were  2.3 
and  3.9  kg  of  formaldehyde  per 
megagram  (4.6  and  7.8  lb  of 
formaldehyde  per  ton)  of  glass  pulled 
(docket  item  II-D-54).  Because  of  the 
small  number  of  tests,  the  use  of  short¬ 
term  test  data  (rather  than  long-term 
continuous  monitoring  data),  and  to 
allow  for  the  variability  in  emission 
results  from  forming  processes  using  the 
same  floor  level  process  modifications, 
the  3.9  kg/Mg  (7.8  Ib/ton)  level  was 
chosen  to  represent  MACT  floor 
emissions  from  new  FA  manufacturing 
lines  manufacturing  heavy-density 
products. 

E.  Selection  of 
Monitoring  Requirements 

Several  monitoring  options  were 
identified  and  evaluated  for  sources  in 
wool  fiberglass  manufacturing  facilities. 
Under  the  most  stringent  option,  a 
continuous  opacity  monitor  (COM) 
would  be  required  for  monitoring  PM 
emissions  frnm  glass-melting  fui^ces, 
and  a  continuous  emission  monitor 
(CEM)  would  be  required  for 
measurements  of  formaldehyde,  phenol, 
and  methanol.  No  EPA-approved 
continuous  monitoring  method  is 
available  for  measuring  PM,  which  is 
used  as  a  surrogate  for  metal  HAP 
emissions. 


Where  continuous  monitors  do  not 
exist  or  are  too  expensive,  monitoring 
would  rely  on  parametric  monitoring  of 
one  or  more  parameters  associated  with 
the  production  process  or  control 
device,  coupled  with  corrective  action 
for  operating  problems.  Potential 
parameters  could  include  incinerator 
operating  temperature,  ESP  electrical 
readings,  and  binder  formulation 
parameters.  A  bag  leak  detection  system 
could  be  used  to  monitor  PM  emissions 
firom  baghouses  and  ensiue  proper 
operation  and  maintenance  of  the 
control  devices.  Visible  emissions 
observations  by  Method  9  could  be 
required  on  a  daily  or  weekly  basis  to 
ensure  proper  operation  of  control 
devices  on  glass-melting  furnaces.  For 
this  industry,  however,  opacity  is  not 
considered  a  good  indicator  of 
compliance  because  of  the  low  grain 
loadings.  Therefore,  this  option  was  not 
considered  further. 

A  one-time  performance  test  is 
necessary  to  demonstrate  compliance 
with  the  applicable  emission  limit  for 
glass-melting  furnaces  and 
manufacturing  lines.  Using  the  surrogate 
approach,  the  owner  or  operator  would 
measure  PM  emissions  from  the  furnace 
control  system  using  EPA  Method  5  in 
appendix  A  to  40  CFR  part  60  and 
§63.1389  (Test  metho<k  and 
procedures)  and  formaldehyde 
emissions  using  EPA  Method  316  or 
Method  318.  Methods  316  and  318  are 
also  being  proposed  today.  The 
sampling  and  analytical  cost  for  a  three- 
run  performance  test  is  estimated  at 
$8,000  for  Method  5  and  $9,000  for 
Method  316.  The  owner  or  operator 
could  also  use  EPA  Method  318,  for 
measuring  formaldehyde  emissions  for 
compliance  purposes  as  well  measuring 
other  pollutant  emissions.  The  method 
is  also  validated  for  use  as  a  CEM.  The 
sampling  and  analytical  cost  for  three 
Fourier  Transform  Infrared  (FTIR)  gas- 
phase  extractive  runs,  including  olfrer 
tests  needed  in  conjunction  with 
Method  318,  is  about  $15,000. 


During  the  performance  tests  for  each 
glass-melting  furnace  and  each  RS  and 
FA  manufacturing  line  subject  to  the 
standard,  the  owner  or  operator  would 
monitor  and  record  the  glass  pull  rate 
and  determine  the  arithmetic  mecm  for 
each  test  run.  A  determination  of 
compliance  during  the  performance 
tests  would  be  bas^  on  the  average  of 
the  three  individual  test  runs. 

Each  owner  or  operator  subject  to  the 
proposed  NESHAP  would  submit  a 
written  operations,  maintenance,  and 
monitoring  plan  as  part  of  their 
application  for  a  part  70  permit  The 
plan  would  include  procedures  for  the 
proper  operation  and  maintenance  of 
processes  and  add-on  control  devices 
used  to  comply  with  the  proposed 
emission  limits  as  well  as  the  corrective 
actions  to  be  taken  when  a  process  or 
control  device  parameter  deviates  frem 
allowable  levels  established  during 
performance  testing.  The  plan  would 
identify  the  process  parameters  and 
control  device  parameters  that  would  be 
monitored  to  determine  compliance,  a 
monitoring  schedule,  and  procedures 
for  keeping  records  to  document 
compliance.  Additional  information 
may  be  required  depending  on  the  add¬ 
on  control  device  or  process  that  is  used 
to  comply  with  the  emission  standard. 

The  owner  or  operator  of  each  furnace 
controlled  by  an  ESP  would  submit  as 
part  of  their  operations,  maintenance, 
and  monitoring  plan  the  ESP  parameters 
(e.g.,  secondary  voltage  of  each 
electrical  field)  to  be  monitored,  a 
monitoring  schedule,  recordkeeping 
procedures  to  document  compliance, 
and  how  the  ESP  is  to  be  maintained 
and  operated.  The  proposed  monitoring 
provisions  specify  that  corrective 
actions  be  taken  according  to  the 
procedures  in  the  operations, 
maintenance,  and  monitoring  plan  in 
the  event  of  a  deviation  in  any  3-hour 
average  ESP  parameter  outside  the  range 
established  during  performance  testing. 
Failvue  to  initiate  corrective  actions 
within  1  hour  of  the  deviation  would  be 
considered  noncompliance.  If  the  ESP 
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parameter  values  are  outside  the  range 
established  during  the  performance  test 
for  more  than  5  percent  of  total 
operating  time  in  a  6-month  reporting 
period,  the  owner  or  operator  would 
implement  a  QIP  consistent  with 
subptut  D  of  the  draft  approach  to 
compliance  assurance  monitoring.'’’  If 
the  ESP  parameter  values  are  outside 
the  range  for  more  than  10  percent  of 
total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
would  be  in  violation  Of  the  standard. 

Following  the  performance  test,  the 
owner  or  operator  of  each  glass-melting 
furnace  controlled  by  a  ba^ouse  would 
monitor  emissions  exiting  the  PM 
control  system  using  a  bs^  leak 
detection  system  since  opacity  is  not  a 
good  indicator  of  performance  at  the 
low,  controlled  PM  levels  characteristic 
of  these  sources.  The  bag  leak  detection 
system  must  be  equipped  with  an  alarm 
system  that  will  sound  when  an 
increase  in  PM  emissions  is  detected. 

On  a  positive  pressure  baghouse  where 
more  than  a  single  bag  leiik  detection 
system  probe  may  be  necessary,  the 
instrumentation  and  alarm  for  the  bag 
leak  detection  system  may  be  shared 
among  detectors.  Provisions  are 
included  in  the  rule  regarding 
installation,  calibration,  and  operation 
of  the  system.  The  monitoring 
provisions  specify  that  when  the  bag 
leak  detection  system  alarm  is  activated, 
the  baghouse  be  inspected  for  the  cause 
of  the  alarm  and  that  corrective  action 
be  initiated  according  to  the  procedures 
in  the  operations,  maintenance,  and 
monitoring  plan.  Failure  to  initiate 
corrective  actions  within  1  hour  of  the 
alarm  would  be  considered 
noncompliance.  If  the  alarm  is  activated 
for  more  than  5  percent  of  the  total 
operating  time  during  the  6-month 
reporting  period,  the  owner  or  operator 
must  implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.* 

The  owner  or  operator  of  a  glass¬ 
melting  furnace  whose  emissions  are 
not  exhausted  to  an  air  pollution  control 
device  for  PM  control  woiild  submit  as 
part  of  their  operations,  maintenance, 
and  monitoring  plan  a  description  of 
how  the  furnace  is  to  be  operated  and 
maintained,  the  furnace  parameterfs)  to 
be  monitored  for  compliance  purposes, 
a  monitoring  schedule,  and 
recordkeeping  procedures  for 
documenting  compliance.  On  cold  top 
electric  furnaces,  for  example,  the  air 
temperature  above  the  glass  melt  may  be 


’’Proposed  rule  published  in  the  August  13, 1996 
F«knl  Wegietsr  (61  FR  41991). 

*Proposed  rule  published  in  the  August  13. 1996 
Federal  KagMar  (61  FR  41991). 


monitored  as  an  indicator  of  furnace 
performance.  Ckirrective  action  would 
be  taken  if  the  range  of  acceptable 
values  for  the  selected  operating 
parameteifs),  such  as  air  temperature 
above  the  glass  melt  in  a  cold  top 
electric  furnace,  established  during  the 
initial  performance  test,  is  exceed^ 
based  on  any  3-hour  average  of  the 
monitored  parameter.  A  deviation  - 
outside  the  established  range  would 
trigger  an  inspection  of  the  glass-melting 
furnace  to  determine  the  cause  of  the 
deviation  and  the  initiation  of  corrective 
actions  according  to  the  procedures  in 
the  facility’s  operations,  maintenance, 
and  monitoring  plan.  Failure  to  initiate 
corrective  actions  within  1  hour  of  the 
deviation  would  be  considered 
noncompliance.  If  the  furnace  operating 
parameter  values  are  outside  the  range 
established  during  the  performance  test 
for  more  than  5  percent  of  total 
operating  time  in  a  6-month  reporting 
period,  the  owner  or  operator  would 
implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.’  If 
the  furnace  parameter  values  are  outside 
the  range  for  more  than  10  percent  of 
total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
would  be  in  violation  of  the  standard. 

The  owner  or  operator  would  perform 
the  one-time  performance  test  for  each 
new  and  existing  RS  manufacturing  line 
that  produces  building  insulation 
(defined  as  having  an  LX)I  of  less  than 
8  percent  and  a  density  of  less  than  32 
k^m*  [2  Ib/ft*])  while  manufacturing 
building  insulation.  Similarly, 
performance  tests  would  be  performed 
for  each  new  FA  manufactu^g  line  that 
produces  heavy-density  (defin^  as 
having  an  LOI  of  11  to  25  percent  and 
a  density  of  8  to  48  kg/m*  [0.5  to  3  lb/ 
ft*])  or  pipe  insulation  products 
(defined  as  having  an  LOI  of  8  to  14 
percent  and  a  density  of  48  to  96  kg/m* 
[3  to  6  lb/ft*l)  and  each  existing  FA 
manufacturing  line  that  produces  pipe 
insulation  pn^ucts. 

During  tne  performance  test  on  RS 
and  FA  manufacturing  lines,  the  owner 
or  operator  would  monitor  and  record 
the  free-formaldehyde  content  of  each 
resin  lot,  the  binder  formulation  of  each 
batch  used  during  the  tests,  and  the 
product  LOI  and  density  for  each  line 
tested.  The  performance  test  would  be 
run  using  the  resin  wdth  the  highest  free 
formaldehyde  content  that  is  expected 
to  be  iised  on  each  manufacturing  line 
subject  to  the  standard.  After  the  initial 
performance  test,  if  an  owner  or 
operator  wants  to  use  a  resin  with  a 


*Propo8ed  rule  published  in  the  August  13, 1996 
Fedradl  Register  (61  FR  41991). 


higher  bee-formaldehyde  content  or 
change  the  binder  formulation,  anothw 
performance  test  must  be  conducted  to 
verify  compliance.  Following  the 
performance  test,  the  owner  or  operator 
would  maintain  records  of  the 
formaldehyde  content  of  each  incoming 
resin  lot,  the  formulation  of  each  binder 
batch,  and  daily  product  LOI  and 
product  density.  If  resin  free- 
formaldehyde  content  exceeds  the 
performance  test  levels,  the  owner  or 
operator  would  be  in  violation  of  the 
standard.  Under  the  proposed  NESHAP, 
the  binder  formulation  must  not  deviate 
from  the  formulation  specifications  used 
during  the  performance  tc^. 

If  the  owner  or  operator  of  an  RS  or 
an  FA  manufacturing  line  plans  to  use 
forming  process  modifications  to. 
comply  with  the  proposed  standard,  the 
operations,  maintenance,  and 
monitoring  plan  must  specify  the 
process  parameters  (e.g..  LOI,  binder 
solids,  and/or  bindm  application  rate)  to 
be  monitored  and  their  correlation  with 
formaldehyde  emissions,  the  monitoring 
schedule,  and  recordkeeping  procedures 
for  documenting  compliance,  in 
addition  to  procedures  for  the  proper 
operation  and  maintenance  of  the 
process  modifications.  The  owner  or 
operator  would  monitm  forming  process 
parameters  by  adhering  to  the 
procedures  detailed  in  their  operations, 
maintenance,  and  monitoring  plan. 
Should  the  process  parameters)  deviate 
bom  the  range  established  during  the 
performance  test,  the  owner  or  operator 
must  inspect  the  process  to  determine 
the  cause  of  the  deviation  and  initiate 
corrective  action  within  1  hour  of  the 
deviation.  If  the  process  parameter(s)  are 
outside  the  performance  test  range  for 
more  than  5  percent  of  total  operating 
time  during  a  6-month  reporting  period, 
the  owner  or  operator  would  implement 
a  QIP  consistent  with  subpart  D  of  the 
draft  approach  to  compliance  assrirance 
monitoring.  If  the  process  parameters) 
are  outside  the  range  for  more  than  10 
percent  of  total  operatii^  time  in  a  6- 
month  reporting  period,  the  owner  or 
operator  would  bie  in  'violation  of  the 
standard. 

If  a  wet  scrubbing  control  device  is 
used  to  control  forr^dehyde  emissions 
from  an  RS  or  FA  manufacturing  line 
subject  to  the  standard,  the  owner  or 
operator  must  establish  during  the 
performance  test  the  ptesstire  drop 
across  each  scrubber,  the  scrubbing 
liquid  flow  rate  to  each  scrubber,  and 
the  identity  and  feed  rate  of  any 
chemical  ^ded  to  the  scrubbing  liquid. 
If  the  owner  or  operator  plans  to  operate 


'  '*Ptoposed  rule  publuhed  in  the  Augusll3, 1996 
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the  scrubber  in  such  a  way  that  the 
pressure  drop,  liquid  flow  rate,  or 
chemical  additive  or  chemical  feed  rate 
exceeds  the  range  of  values  established 
during  the  performance  tests,  additional 
testing  woiild  be  necessary  to 
demonstrate  compliance.  Following  the 
initial  performance  tests,  an  owner  or 
operator  who  uses  a  wet  scrubbing 
control  device  to  control  formaldehyde 
emissions  from  an  RS  or  FA 
manufacturing  line  would  record  the 
pressure  drop  across  each  scrubber,  the 
scrubbing  liquid  flow  rate  to  each 
scrubber,  and  the  identity  and  feed  rate 
of  any  chemical  added  to  the  scrubbing 
liquid.  The  proposed  monitoring 
provisions  also  specify  that  corrective 
action  be  taken  if  the  range  of  acceptable 
values  established  during  the  initi^ 
performance  test  is  exce^ed.  Deviation 
by  any  3-hour  average  scrubber 
parameter  outside  the  established  range 
would  cause  the  owner  or  operator  to 
inspect  the  process  to  determine  the 
cause  of  the  deviation  and  to  initiate 
corrective  actions  according  to  the 
procedures  in  the  operations, 
maintenance,  and  monitoring  plan. 
Failure  to  initiate  corrective  actions 
within  1  hour  of  the  deviation  would  be 
considered  noncompliance.  If  any 
scrubber  parameter  is  outside  the 
performance  test  range  for  more  than  5 
percent  of  the  total  operating  time  in  a 
6-month  reporting  period,  the  owner  or 
operator  would  implement  a  QIP 
consistent  with  subpart  D  of  the  draft 
approach  to  compliance  assurance 
monitoring."  If  any  of  the  scrubber 
parameter  values  are  outside  the  range 
for  more  than  10  percent  of  total 
operating  time  in  a  6-month  rejmrting 
period,  d^e  owner  or  operator  would  be 
in  violation  of  the  standard. 

If  an  incinerator  is  used  to  comply 
with  the  applicable  emission  limits  for 
manufacturing  lines,  the  incinerator 
operating  temperature  would  have  to  be 
continuously  monitored  and  recorded 
using  a  device  such  eis  a  thermocouple 
with  a  strip  chart  recorder  or  data 
logger.  During  the  performance  test,  the 
owner  or  operator  would  continuously 
monitor  the  temperature  and  record  the 
average  temperature  during  each  1-hour 
test  The  average  of  the  thrm  1-hour  test 
runs  would  be  used  to  monitor 
compliance.  Following  the  performance 
tests,  the  owner  or  operator  would 
maintain  the  temperature  so  that  any  3- 
hour  average  does  not  fall  below  the 
temperature  established  during  the 
performance  test.  If  the  temperature  falls 
below  the  average,  the  owner  or 
operator  would  be  considered  out  of 


"  PropoMd  nile  puUUbed  in  the  August  13. 1996 
Fedml  RagMer  (61  FR  41991). 


compliance.  The  operations, 
maintenance,  and  monitoring  plan  for 
an  incinerator  would  include 
procedures  to  follow  in  the  event  of  a 
temperature  drop.  Examples  of 
procedures  that  might  be  included  in 
the  plan  for  incinerators  include:  (1) 
inspection  of  burner  assemblies  and 
pilot  sensing  devices  for  proper 
operation  and  cleaning;  (2)  adjusting 
primary  and  secondary  chamber 
combustion  air;  (3)  inspecting  dampers, 
fans,  blowers,  and  motors  for  proper 
operation,  and  (4)  shutdown 
procedures. 

Under  the  proposed  NESHAP,  the 
owner  or  operator  would  be  allowed  to 
change  the  control  device  or  process 
perameter  levels  established  during  the 
initial  performance  tests.  The  owner  or 
operator  would  be  permitted  to  expend 
the  range  or  increase  the  level  of  any 
add-on  control  device  or  process 
perameter  level  used  to  monitor 
compliance  by  performing  additional 
emission  testing  to  demonstrate  that  at 
the  new  levels,  the  affected  source 
complies  with  the  emission  limits  in 
§§63.1382,  63.1383,  or  63.1384. 

The  EPA  general  provisions  in  40  CFR 
pert  63,  subpert  A,  require  each  owner 
or  operator  to  develop  and  implement  a 
startup,  shutdown,  and  malfunction 
plan.  Under  the  proposed  NESHAP,  the 
plan  would  include  procedures  for 
routine  and  long-term  maintenance  of 
the  control  devices  according  to  the 
manufacturer’s  instructions  or 
recommendations. 

The  EPA  believes  that  these 
monitoring  pirovisions  will  provide 
sufficient  miformation  needed  to 
determine  compliance  or  operating 
problems  at  the  source.  At  the  same 
time,  the  provisions  are  not  labor 
intensive,  do  not  require  expensive, 
complex  equipment,  and  are  not 
burdensome  in  terms  of  recordkeeping 
needs, 

F.  Selection  of  Test  Methods 

Under  the  proposed  NESHAP,  the 
owner  or  op)erator  conducts  a  one-time 
p>erformance  (emissions)  test  to 
determine  initial  compliance  with  the 
emission  limits  for  glass-melting 
furnaces  and  manufacturing  lines. 

Under  the  propmsed  rule,  PM  serves  as 
a  surrogate  for  HAP  metals  and 
formaldehyde,  a  HAP,  serves  as  a 
surrogate  measure  for  all  organic  HAPs. 

The  owner  or  operator  would  measure 
PM  emissions  from  the  control  device 
(baghouse  or  ESP)  exhaust  outlet  for  the 
fur^ce  or  from  the  furnace  exhaust 
outlet  where  no  controls  are  in  place 
using  EPA  Method  5  in  app>endix  A  to 
40  CFR  p>art  60,  “Determination  of 
Particulate  Emissions  frnm  Stationary 


Sources,”  and  §63.1388  (Test  methods 
and  procedures)  of  the  proposed  rule. 

To  prevent  sulfate  formation  in  the 
sampling  apparatus,  the  method 
specifies  that  the  probe  and  filter  holder 
bie  maintained  at  a  temperature  no 
greater  than  l77±14  “C  (350±25  “F).  To 
determine  emissions  of  formaldehyde 
from  RS  manufacturing  lines,  the  owner 
or  operator  would  measure  emissions  of 
formaldehyde  at  the  exhaust  outlets  of 
the  forming,  curing,  and  cooling 
processes  and  sum  the  measurements  to 
determine  manufacturing  line 
emissions.  To  measiue  formaldehyde 
emissions  fium  FA  manufacturing  lines 
subject  to  this  standard,  emissions  jfrom 
the  forming  process  and  from  curing 
would  be  measured  and  the  results 
summed  to  determine  manufacturing 
line  emissions.  Formaldehyde  emissions 
may  be  measured  using  EPA  Method 
316,  “Sampling  and  A^ysis  for 
Formaldehyde  Emissions  from 
Stationary  Sources  in  the  Mineral  Wool 
and  Wool  Fiberglass  Industries,”  with 
formaldehyde  aj^yses  by 
sp>ectrophotometry  using  the  modified 
pararosaniline  method.  Method  316  is 
being  proposed  concurrently  with  this 
proposed  rule.  Method  316  is  a  manual 
test  method  for  the  measurement  of 
formaldehyde.  The  method  was 
developed  by  the  industry  trade  group, 
NAIMA.  The  method  was  validated  at  a 
mineral  wool  facility,  which  has  been 
determined  to  be  a  similar  source, 
according  to  the  procediues  in  Test 
Method  301, 40  CFR  part  63,  appendix 
A.  In  Method  316,  gaseous  and 
particulate  pollutants  are  withdrawn 
isokinetically  from  an  emission  source 
and  are  collected  in  high  purity  water. 
Formaldehyde  present  in  the  emissions 
is  highly  soluble  in  water.  The  water 
containing  formaldehyde  is  then 
analyzed  using  the  modified 
pararosaniline  method.  Formaldehyde 
in  the  sample  reacts  with  acidic 
pararosaniline  and  sodium  sulfite, 
forming  a  piuple  chromophore.  The 
intensity  of  the  piuple  color,  measured 
spectrophotometrically,  provides  a 
measure  of  the  formaldehyde 
concentration  in  the  sample. 

Formaldehyde  emissions  can  also  be 
measured  using  EPA  Method  318, 
“Extractive  FTIR  Method  for  the 
Measurement  of  Emissions  from  the 
Mineral  Wool  and  Wool  Fiberglass 
Industries.”  The  Fourier  Transform 
Infrared  (FTIR)  spectrometry  method  is 
also  being  proposed  today  for  addition 
to  appendix  A  to  40  CFR  part  63.  The 
FTIR  spectrometry  method  uses  a 
multicomponent  measurement  system 
to  quantify  a  wide  variety  of  pollutants 
in  one  test.  Method  318  is  an  extractive 
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FflR  procedure  and  has  been  validated 
by  the  EPA  according  to  Method  301 
requirements.  The  Method  318 
procedure  involves  removing  a 
slipstream  of  stack  gas  and  filling  a 
sample  cell  with  the  stack  gas  sample, 
which  is  then  analyzed  by  FTIR 
spectrometry. 

*  Methods  for  determining  the  product 
LX3I  and  the  fiee  formaldehyde  content 
of  resins  are  also  contained  in  the 
proposed  rule.  The  owner  or  operator 
also  may  use  other  alternative  test 
methods  subject  to  approval  by  the 
Administrator. 

Using  the  results  of  each  test  nm  and 
information  generated  during  the 
performance  tests  (i.e.,  average  glass 
pull  rate  in  tons  per  hour  for  each  test 
run),  the  owner  or  operator  would  then 
use  the  equations  and  procedures  in  the 
rule  to  convert  the  emission  rate  of  PM 
and  formaldehyde  into  the  units  of  the 
standard. 

G.  Solicitation  of  Comments 

The  EPA  seeks  full  public 
participation  in  arriving  at  its  final 
decisions  and  encourages  comments  on 
all  aspects  of  this  proposal  from  all 
interested  parties.  Full  supporting  data 
and  detail^  analyses  should  be 
submitted  with  comments  to  allow  EPA 
to  make  maximum  use  of  the  comments. 
All  comments  should  be  directed  to  the 
Air  and  Radiation  Docket  and 
Information  Center,  Docket  No.  A-95- 
24  (see  ADDRESSES).  Comments  on  this 
notice  must  be  submitted  on  or  before 
the  date  specified  in  DATES. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  “Confidential 
Biisiness  Information.”  Submissions 
containing  such  proprietary  information 
should  be  sent  dfrectly  to  the  following 
address,  and  not  to  the  public  docket,  to 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket: 
Attention:  Mr.  William  Neuffer,  do  Ms. 
Melva  Toomer,  U.S.  EPA  Confidential 
Business  Information  Manager,  OAQPS/ 
MD-13;  Research  Triangle  Park,  North 
Carolina  27711.  Information  covered  by 
such  a  claim  of  confidentiality  will  be 
disclosed  by  the  EPA  only  to  the  extent 
allowed  and  by  the  procedures  set  forth 
in  40  CFR  part  2.  If  no  claim  of 
confidenti^ity  accompanies  a 
submission  when  it  is  received  by  the 
EPA,  the  submission  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 


VI.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  because  material  is  added 
throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process^Along  with  the 
proposed  and  promulgated  standards 
and  their  preambles,  the  contents  of  the 
docket,  except  for  certain  interagency 
materials,  will  serve  as  the  reco^  for 
judicial  review.  [See  section 
307(d)(7)(A)  of  the  Act) 

B.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  section 
307(d)(5)  of  the  Act.  If  a  public  hearing 
is  requested  and  held,  EPA  will  ask 
clarifying  questions  during  the  oral 
presentation  but  will  not  respond  to  the 
presentations  or  comments.  To  provide 
an  opportunity  for  all  who  may  wish  to 
speak,  oral  presentations  will  be  limited 
to  15  minutes  each.  Any  member  of  the 
public  may  file  a  written  statement  (see 
DATES  and  ADDRESSES).  Written 
statements  and  supporting  information 
will  be  considered  witb  equivalent 
weight  as  any  oral  statement  and 
supporting  information  subsequently 
presented  at  a  public  hearing,  if  held. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  EPA  must 
determine  whether  die  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  “significant  regulatory 
action”  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effsct  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  job9,  ^ 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 


(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  is  not  a  “significant 
regulatory  action”  within  the  meaning 
of  Executive  Order  12866,  thiis  OMB 
review  of  the  proposed  regulation  is  not 
required.  However,  an  economic  impact 
analysis  of  the  proposed  NESHAP  was 
prepared  and  is  available  in  the  docket 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compliance  with  Executive  Order 
12875,  we  have  involved  State 
regulatory  experts  in  the  development  of 
this  proposed  rule.  No  tribal 
governments  are  believed  to  be  affected 
by  this  proposed  rule.  State  and  local 
governments  are  not  directly  impacted 
by  the  rule,  i.e.,  they  are  not  required  to 
purchase  control  systems  to  meet  the 
requirements  of  the  rule.  However,  they 
will  be  required  to  implement  the  rule, 
e.g.,  incorporate  the  rule  into  permits 
and  enforce  the  rule.  They  will  collect 
permit  fees  that  will  be  used  to  offset 
the  resoiuces  burden  of  implementing  ' 
the  rule.  Comments  have  bmn  solicited 
from  States  and  have  been  carefully 
considered  in  the  rule  development 
process.  In  addition,  all  States  are 
encouraged  to  comment  on  this 
proposed  rule  during  the  public 
comment  period,  and  the  EPA  intends 
to  fully  consider  these  comments  in  the 
development  of  the  final  rule. 

E.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 

Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995  (109  Stat 
48),  requires  that  the  Agency  prepare  a 
budgetary  impact  statement  b^ore 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  loc^,  and  tribal 
governments,  in  aggregate,  or  by  the 
private  sector,  of  $100  million  or  mace 
in  any  one  year.  Section  203  requires 
the  Agency  to  establish  a  plan  for 
obtaining  input  from  and  informing, 
educating,  and  advising  any  small 
govenunents  that  may  be  significantly 
or  uniquely  affected  by  the  rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  for  State,  local,  and  tribal 
governments  and  the  private  sector  that 
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achieves  the  objectives  of  the  rule, 
unless  the  Agency  explains  why  this 
alternative  is  not  selected  or  imless  the 
selection  of  this  alternative  is 
inconsistent  with  law. 

This  rule  is  based  partially  on 
pollution  prevention  alternatives  and 
has  been  applied  on  a  maniifacturing 
line  basis.  Iherefore,  it  is  the  least 
costly  and  burdensome  approach  for 
industry  since  the  purchase  of  add-on 
control  devices  will  be  avoided  by  most 
of  the  industry.  The  total  nationwide 
capital  cost  for  the  standard  is  estimated 
at  $19.5  million;  annual  nationwide  cost 
is  estimated  at  $6.3  million/yr.  Because 
this  proposed  rule,  if  promulgated,  is 
estimate  to  result  in  the  expenditure  by 
State  and  local  governments,  in 
aggregate,  or  by  the  private  sector  of  less 
than  $100  million  in  any  one  year,  the 
Agency  has  not  prepared  a  budgetary 
im(>act  statement.  Because  small 
governments  will  not  be  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  Therefore,  the 
requirements  of  the  Unhmded  Mandates 
Act  do  not  apply  to  this  action. 

F.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  coimnent 
rulemaking  requirements  unless  the 
agency  cei^es  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  juris^ctions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  smtdl  entities  because  no 
company  that  owns  sources  in  the 
source  category  meets  the  criteria  for 
small  business.  Companies  in  the  wool 
fiberglass  manufacturing  industry  are 
part  of  SIC  3296.  Companies  in  SIC  3296 
are  classified  as  small  by  the  U.S.  Small 
Business  Administration  if  the  company 
has  fewer  than  750  employees.  None  of 
the  firms  in  the  industry  have  fewer  - 
than  750  employees  and  thus,  are  not 
small  businesses  by  this  criterion. 
Therefore,  I  certify  that  this  action  will 
not  have  a  si^iificant  economic  impact 
on  a  substantial  number  of  small 
entities. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  requirements  of  the 
Paperwork  IMuction  Act,  44  U.S.C 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 


prepared  by  EPA  (ICR  No.  1795.01),  and 
a  copy  may  be  obtained  finm  Sandy 
Fanner,  OPPE  Regulatory  Division,  U.S. 
Environmental  Protection  Agency 
(2137),  401  M  Street  SW,  Washii^on, 

DC  20460,  or  by  calling  (202)  260-2740. 

The  proposed  information 
requirements  include  the  notification, 
recordkeeping,  and  reporting 
requirements  of  the  NESHAP  general 
provisions,  authorized  imder  section 
114  of  the  Act,  which  are  mandatory  for 
all  owners  or  operators  subject  to 
national  emission  standards.  All 
information  submitted  to  EPA  for  which 
a  claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  in  40  CFR  part  2,  subpart  B.  The 
proposed  rule  does  not  reqiiire  any 
notifications  or  reports  beyond  those 
required  by  the  general  provisions. 
Proposed  subpart  NNN  does  require 
additional  records  of  specific 
information  needed  to  determine 
compliance  with  the  rule.  These  include 
records  of:  (1)  Any  bag  leak  detection 
system  alarm,  including  the  date  and 
time,  with  a  brief  explanation  of  the 
cause  of  the  alarm  and  the  corrective 
action  taken;  (2)  ESP  parameter  values, 
such  as  secondary  voltage  for  each 
electrical  field,  including  any  deviation 
outside  the  range  established  during  the 
performance  test  and  a  brief  explanation 
of  the  cause  of  the  deviation  and  the 
corrective  action  taken;  (3)  uncontrolled 
furnace  operating  parameters,  such  as 
air  temperature  £^ve  the  glass  melt  of 
cold  top  electric  furnaces,  including  any 
exceedances  of  the  established 
parameter  values  and  a  brief 
explanation  of  the  cause  and  the 
corrective  action  taken;  (4)  the  fiee- 
formaldehyde  content  of  the  resin  being 
used;  (5)  the  formidation  of  the  binder 
being  used;  (6)  the  LOI  and  density  for 
each  bonded  product  manufactured  on 
an  RS  or  FA  manufacturing  line  subject 
to  the  proposed  NESHAP;  (7)  forming 
process  modification  parameters, 
including  any  period  when  the 
parameter  levels  are  inconsistent  with 
levels  established  during  the  * 
performance  test  with  a  brief 
explanation  of  the  cause  and  corrective 
actions  taken;  (8)  pressiure  drop,  liquid 
flow  rate,  and  information  on  chemical 
additives  to  the  scrubbing  liquid 
including  any  period  when  the  levels 
established  during  the  performance  tests 
are  exceeded  and  a  brief  explanation  of 
die  cause  and  the  corrective  action 
taken;  and  (9)  incinerator  operating 
temperature,  including  any  period  when 
the  temperature  falls  below  the  level 
establi^ed  during  the  performance  test, 
with  a  brief  explaiution  of  the  cause  of 
the  deviation  and  the  corrective  action 


taken.  Each  of  these  information 
requirements  is  needed  to  determine 
compliance  with  the  standard. 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
is  estimated  at  17,800  labor  hours  per 
year  at  an  aimual  cost  of  $571,000.  This 
estimate  includes  a  one-time 
performance  test  and  report  (with  repeat 
tests  where  needed);  one-time 
preparation  of  a  startup,  shutdown,  and 
malfunction  plan  with  semiannual 
reports  of  any  event  in  which  the 
procedures  in  the  plan  were  not 
followed;  semiannual  excess  emissions 
reports;  notifications;  and 
recordkeeping.  The  annualized  capital 
cost  associated  with  monitoring 
requirements  is  estimated  at  $41,000. 

The  operation  and  maintenance  cost  is 
estimated  at  $3,000/yr. 

Burden  means  the  total  time,  effort,  or 
financial  resoiuces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  verifying, 
processing,  maintaining,  disclosing,  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information; 
search  existing  data  sources;  complete 
and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  r^[ulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Send  comments  on  the  Agency’s  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  ^nd  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137),  401  M  Street  SW.  Washin^on, 
E)C  20460,  and  to  the  Office  of 
Infonnatjon  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  725 
17th  Street.  NW,  Washington,  DC  20503, 
marked  “Attention:  Desk  Office  for 
EPA.”  Include  the  ICR  munber  in  any 
correspondence.  Because  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
March  31. 1997,  a  comment  to  OMB  is 
most  likely  to  have  its  full  effect  if  OMB 
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receives  it  by  April  30, 1997.  The  final 
rule  will  respond  to  any  OMB  or  public 
conunents  on  the  information  collection 
requirements  contained  in  this  proposal. 

H.  Clean  Air  Act 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preened  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  This 
relation  will  be  reviewed  8  years  from 
the  date  of  promulgation.  This  review 
will  include  an  assessment  of  such 
factors  as  evaluation  of  the  residual 
health  risks,  any  overlap  with  other 
programs,  the  existence  of  alternative 
methods,  enforceability,  improvements 
in  emission  control  technology  and 
health  data,  and  the  recordkeeping  and 
reporting  requirements. 

/.  Pollution  Prevention  Act 
The  Pollution  Prevention  Act  of  1990 
establishes  that  pollution  should  be 
prevented  or  reduced  at  the  source 
whenever  feasible.  The  emission 
standards  for  RS  and  FA  manufactming 
lines  subject  to  the  standard  are 
formulated  as  line  standards,  i.e.,  the 
sum  of  the  individual  forming,  curing, 
and  cooling  MACT  floor  emission  levels 
for  RS  manufacturing  lines  and  forming 
and  curing  MACT  floor  emission  levels 
for  certain  FA  manufacturing  lines.  By 
formiilating  the  standard  as  a  line 
standard,  tradeoffs  are  allowed  for 
existing  facilities  that  will  accomplish 
the  same  environmental  results  at  lower 
costs  and  will  encourage  process 
modifications  and  pollution  prevention 
alternatives.  According  to  the  industry, 
new  RS  manufacturing  lines  may  be 
able  to  meet  the  line  standard  without 
the  use  of  costly  incinerators  with  their 
energy  and  other  environmental 
impacts,  such  as  increased  nitrogen 
oxides  (NOx)and  sulfur  oxides  (SOx) 
emissions,  by  incorporating  pollution 
prevention  measures,  such  as  binder 
reformulation  and  improved  binder 
application  efficiency.  Pollution 
prevention  alternatives  will  also 
increase  binder  utilization  efficiency 
and  reduce  production  costs  for 
industry.  In  selecting  the  format  of  the 
emission  standard  for  emissions  from 
manufacturing  lines,  the  EPA 
considered  various  alternatives  such  as 
setting  separate  emission  limits  for  each 
process,  i.e.,  forming,  curing,  and 
cooling.  A  line  standard  gives  the 
industry  greater  flexibility  in  complying 
with  the  proposed  emission  limits  and 
is  the  least  costly  because  industry  can 
avoid  the  capital  and  annual  operating 
and  maintenance  costs  associated  with 
the  purchase  of  add-on  control 


equipment  by  using  pollution 
prevention  measures. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.  Wool 
fiberglass  manufacturing. 

Dated:  Febnuuy  21, 1997. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  title  40,  chapter  I, 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  NNN  to  read  as  follows: 

Subpart  NNN — Natlonat  Emission 
Standards  for  Hazardous  Air  PoHutanls  for 
Wool  Fiberglass  Manufacturing 

Sec. 

63.1380  Applicability. 

63.1381  Definitions. 

63.1382  Emission  standards  for  glass¬ 
melting  furnaces.  * 

63.1383  Emission  standards  for  rotary  spin 
manufocturing  lines. 

63.1384  Emission  standard  for  flame 
attenuation  manufocturing  lines. 

63.1385  Compliance  dates. 

63.1386  Monitoring  requirements. 

63.1387  Performance  test  requirements. 

63.1388  Test  methods  and  procedures. 

63.1389  Notification,  recordkeeping,  and 
reporting  requirements. 

63.1390  Delegation  of  authority. 

63.1391  63.1399  [Reserved]. 

Table  1  to  Subpart  NNN — ^Applic^lity  of 
general  provisions  (40  CFR  part  63, 
subpart  A)  to  subpart  NNN. 

Appendix  A  to  Subpart  NNN — Method  for 
the  determination  of  LOI 
Appendix  B  to  Subpart  NNN — ^Free 

formaldehyde  aiudysis  of  insulation 
resins  by  hydroxylamine  hydrochloride 
Appendix  C  to  Subpart  NNN — Method  for 
the  determination  of  product  density 

Subpart  WIN  National  Emission 
Standards  lor  Hazardous  Ate- Pollutants 
for  Wool  Fibarglaas  ManufactiMrIng 

S  63.1380  Applicability. 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  the 
requirements  of  this  subpart  apply  to 
the  owner  or  operator  of  each  wool 
fiberglass  manufacturing  facility. 

(b)  The  requirements  of  this  subpart 
apply  to  emissions  of  hazardous  air 


pollutants  (HAPs),  as  measured 
according  to  the  methods  and 
procedures  in  this  subpart,  emitted  from 
the  following  sources  at  a  wool 
fiberglass  maniifacturing  fru:ility  subject 
to  this  subpart: 

(1)  Each  new  and  existing  glass¬ 
melting  furnace  located  at  a  wool 
fibergl^  manufacturing  facility; 

(2)  Each  new  and  existing  rotary  spin 
wool  fiberglass  manufacturing  linie 
producing  a  bonded  wool  fiberglass 
building  insulation  product:  and 

(3)  Each  new  and  existing  flame  , 
attenuation  wool  fiberglass 
manufacturing  line  pr^ucing  a  bonded 
pipe  product  and  each  new  flame 
attenuation  wool  fiberglass 
manufacturing  line  pr^ucing  a  bonded 
heavy-density  product 

(c)  The  requirements  of  this  subpart 

do  not  apply  to  the  owner  or  operator 
of  a  wool  fiberglass  manufacturing 
facility  that  the  owner  or  operator 
demonstrates,  to  the  satisfaction  of  the 
Administrator,  is  not  a  major  source  as 
defined  in  §  63.2  of  the  general 
provisions.  _ 

(d)  The  provisions  of  40  CFR  Part  63, 
Subpart  A — General  Provisions  that 
apply  and  those  that  do  not  apply  to  this 
subpart  are  specified  in  Table  1  of  this 
subpart 

S63.1381  Definitions. 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  §  63.2, 
or  in  thin  section  as  follows: 

Bag  leak  detection  system  means 
systems  that  include,  but  are  not  limited 
to.  devices  using  triboelectric,  light 
scattering,  and  other  effects  to  monitor 
relative  or  absolute  particulate  matter 
(PM)  emissions. 

Bonded  means  wool  fiberglass  to 
which  a  phenol-formaldehyde  binder 
has  been  applied. 

Building  insulation  means  the  bonded 
wool  fibe^ass  insulation,  having  a  loss 
on  ignition  of  less  than  8  percent  and  a 
density  of  less  than  32  kilograms  per 
cubic  meter  (kg/m^)  (2  pounds  per  cmbic 
foot  [Ib/ft^]),  most  frequently 
manufactui^  (as  measured  by  hours  of 
production  times  glass  pull  rate)  during 
the  preceding  calendar  year. 

Flame  attenuation  means  a  proceu 
used  to  produce  wool  fiberglass  where 
molten  ^ass  flows  by  gravity  from 
melting  furnaces,  or  pots,  to  form 
filaments  that  are  drawn  down  and 
attenuated  by  passing  in  front  of  a  high- 
velocity  gas  burner  flame. 

Glass-melting  furnace  means  a  unit 
comprising  a  refractory  vessel  in  which 
raw  materials  are  charged,  melted  at 
high  temperature,  refined,  and 
conditioned  to  produce  molten  glass. 
The  unit  includes  foundations. 
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superstructure  and  retaining  walls,  raw 
material  charger  systems,  heat 
exchangers,  tnelter  cooling  system, 
exhaust  system,  refractory  hrick  work, 
fuel  supply  and  electrical  boosting 
equipment,  integral  control  systems  tmd 
instrumentation,  and  appendages  for 
conditioning  and  distributing  molten 
glass  to  forming  processes.  The  forming 
apparatus,  including  flow  chaimels,  is 
not  considered  part  of  the  glass-melting 
furnace. 

Glass  pull  rate  means  the  mass  of 
molten  ^ass  used  in  the  manufacture  of 
wool  fiterglass  at  a  single 
manufacturing  line  in  a  specified  time 
period. 

HAP  means  those  chemicals  and  their 
compounds  that  are  included  on  the  list 
of  hazardous  air  pollutants  in  section 
112(b)  of  the  Clean  Air  Act. 

Heavy-density  product  means  bonded 
wool  fiberglass  insulation  manufactured 
on  a  flame  attenuation  manufacturing 
line  and  having  a  loss  on  ignition  of  11 
to  25  percent  and  a  density  of  8  to  48 
kg/m^  (0.5  to  3  lb/ft3). 

Incinerator  means  an  enclosed  air 
pollution  control  device  that  uses 
controlled  flame  combustion  to  convert 
combustible  materials  to 
noncombustible  gases. 

Loss  on  ignition  (LX3I)  means  the 

garcent  decrease  in  weight  of  wool 
berglass  after  it  has  been  ignited.  The 
LOI  is  used  to  monitor  the  weight 
percent  of  binder  in  wool  fiberglass. 

Manufacturing  line  means  the 
manufacturing  equipment  comprising 
any  combination  of  a  forming  section, 
where  molten  glass  is  fiberized  and  a 
fiberglass  mat  is  formed;  a  curing 
section,  where  binder  resin  in  the  mat 
is  thermally  set;  and  a  cooling  section, 
where  the  mat  is  cooled. 

Fi/w  product  means  bonded  wool 
fiberglass  insulation  manufactured  on  a 
flame  attenuation  manufacturing  line 
and  having  a  loss  on  ignition  of  8  to  14 
percent  arid  a  density  of  48  to  96  kg/m^ 
(3  to  6  lb/ft3). 

Rotary  spin  means  a  process  used  to 
produce  wool  fiberglass  building 
insulation  by  forcing  molten  glass 
through  numerous  small  orifices  in  the 
side  wall  of  a  spinner  to  form 
continuous  glass  fibers  that  are  then 
broken  into  discrete  lengths  by  high- 
velocity  air  flow.  Any  process  used  to 
produce  bonded  wool  fiberglass 
building  insulation  by  a  process  other 
than  flame  attenuation  is  considered 
rotary  spin. 

Wool  fiberglass  means  a  thermal, 
acoustical,  or  other  insulation  material 
composed  of  glass  fibers  made  ficm 
glass  produced  or  melted  at  the  same 
facility  where  the  manufacturing  line  is 
located. 


§63.1382  Emission  standards  for  giass- 
melting  furnaces. 

On  or  aftet  the  date  the  initial 
performance  test  is  completed  or 
required  to  be  completed  under  §  63.7, 
whichever  date  is  earlier,  the  owner  or 
operator  shall  not  discharge  or  cause  to 
be  discharged  into  the  atmosphere  in 
excess  of  0.25  kilogram  (kg)  of 
particulate  matter  (PM)  per  megagram 
(Mg)  (0.5  pound  [lb]  of  PM  per  ton)  of 
glass  pulled  for  each  new  or  existing 
^ass-melting  furnace. 

§63.1383  Emission  standards  for  rotary 
spin  manufacturing  lines. 

On  or  after  the  date  the  initial 
performance  test  is  completed  or 
required  to  be  completed  under  §  63.7, 
whichever  date  is  earlier,  the  owner  or 
operator  shall  not  discharge  or  cause  to 
be  discharged  into  the  atmosphere  in 
excess  of: 

(a)  0.6  kg  of  formaldehyde  per 
megagram  (1.2  lb  of  formialdehyde  per 
ton)  of  glass  pulled  for  each  existing 
rotary  spin  manufacturing  line;  and 

(b)  0.4  kg  of  formaldehyde  per 
megagram  (0.8  lb  of  form^dehyde  per 
ton)  of  glass  pulled  for  each  new  rotary 
spin  manufacturing  line. 

§63.1384  Emission  standards  for  flame 
attenuation  manufacturirtg  lines. 

On  or  after  the  date  the  initial 
performance  test  is  completed  or 
required  to  be  completed  under  §  63.7, 
whichever  date  is  earlier,  the  owner  or 
operator  shall  not  discharge  or  cause  to 
be  discharged  into  the  atmosphere  in 
excess  of: 

(a)  3.9  kg  of  formaldehyde  per 
megagram  (7.8  lb  of  formi^dehyde  per 
ton)  of  glass  pulled  for  each  new  flame 
attenuation  manufacturing  line  that 
produces  heavy-density  wool  fiberglass; 
and 

(b)  3.4  kg  of  formaldehyde  per 
megagiam  (6.8  lb  of  formaldehyde  per 
ton)  of  glass  pulled  fit)m  each  existing 
or  new  flame  attenuation  manufacturing 
line  that  produces  pipe  product  wool 
fiberglass. 

§63.1385  Compliance  dslsa. 

(a)  Compliance  dates.  The  owner  or 
operator  subject  to  the  provisions  of  this 
subpart  shall  demonstrate  compliance 
with  the  requirements  of  this  subpart  by 
no  later  than: 

(1)  (Date  3  years  after  effective  date  of 
the  final  rule)  for  an  existing  glass¬ 
melting  fiimace,  rotary  spin 
manufacturing  line,  or  fl^e  attenuation 
manufacturing  line;  or 

(2)  Upon  startup  for  a  new  glass¬ 
melting  furnace,  rotary  spin 
manufacturing  line,  or  flame  attenuation 
manufacturing  line. 


(b)  Compliance  extension.  The  owner 
or  operator  may  request  firom  the 
Adi^nistrator,  or  the  applicable 
regulatory  authority  in  a  State  with  an 
approved  permit  program,  an  extension 
of  the  compliance  date  for  the  emission 
standards  for  one  additional  year  if 
needed  to  install  add-on  controls  or 
process  modifications.  The  owner  or 
operator  shall  submit  a  request  for  an 
extension  according  to  the  procedures 
in  §  63.6(i)(3)  of  the  general  provisions. 

§63.1386  Monitoring  requirements. 

(a)  The  owner  or  operator  of  each 
wool  fiberglass  manufacturing  facility 
shall  prep€ure  for  each  glass-melting 
furnace,  RS  manufacturing  line,  and  FA 
manufactviring  line  subject  to  the 
provisions  of  this  subpart,  a  written 
operations,  maintenance,  and 
monitoring  plan.  The  plan  shall  be 
submitted  to  the  Administrator  for 
review  and  approval  as  part  of  the 
application  for  a  part  70  permit  and 
shall  include  the  following  information: 

(1)  Procedures  for  the  proper 
operation  and  maintenance  of  process 
modifications  and  add-on  control 
devices  used  to  meet  the  emission  limits 
of  §§  63.1382, 63.1383,  and  63.1384; 

(2)  Process  parameters  and  add-on 
control  device  parameters  to  be 
monitored  to  determine  compliance; 
and 

(3)  Corrective  actions  to  be  taken 
when  process  parameters  or  add-on 
control  device  parameters  deviate  firom 
the  levels  established  during  initial 
performance  testing. 

(b)  Where  a  baghouse  is  used  to 
control  PM  emissions  from  a  glass¬ 
melting  furnace,  the  owner  or  operator 
shall  install,  calibrate,  maintain,  and 
continuously  operate  a  bag  leak 
detection  system. 

(1)  The  b^  leak  detection  system 
must  be  capable  of  detecting  PM 
emissions  at  concentrations  of  1.0 
milligram  per  actual  cubic  meter  (0.0004 
grains  per  actual  cubic  foot)  and  greater. 

(2)  The  bag  leak  detection  system 
sensor  must  provide  output  of  relative 
or  absolute  PM  emissions. 

(3)  The  bag  leak  detection  system 
must  be  equipped  with  an  alarm  system 
that  will  sound  when  an  increase  in  PM 
emissions  over  a  preset  level  is  detected. 

(4)  For  positive  pressure  fabric  filter 
systems,  a  bag  leak  detection  system 
must  be  installed  in  each  baghouse 
compartment  or  cell.  If  a  negative 
pressure  or  induced  air  baghouse  is 
used,  the  bag  leak  detection  system 
must  be  instiled  downstream  of  the 
baghouse.  Where  multiple  bag  leak 
detection  systems  are  required  (for 
either  type  of  baghouse),  the  system 
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instrumentation  and  alarm  may  be 
shared  among  the  monitors. 

(5)  The  bag  leak  detection  system 
shall  be  instiled,  operated,  c^ibrated, 
and  maintained  in  a  manner  consistent 
wUh  available  guidance  from  the  U.S. 
Environmental  Protection  Agency  or,  in 
the  absence  of  such  guidance,  the 
manufacturer’s  written  specifications 
and  recommendations. 

(6)  Calibration  of  the  system  shall,  at 
a  minimum,  consist  of  establishing  the 
baseline  output  by  adjusting  the  range 
and  the  averaging  period  of  the  device 
and  establishing  the  alarm  setpoints  and 
the  alarm  delay  time.  Calibration  of  the 
system  shall  be  done  during  the  initial 
performance  test. 

(7)  The  owner  or  operator  shall  not 
adjust  the  range,  averaging  period,  alarm 
setpoints,  or  ^arm  delay  time  after  the 
initial  performance  test  without  written 
approval  frnm  the  Administrator. 

(8)  Following  the  performance  test,  if 
the  alarm  for  the  bag  leak  detection 
system  is  triggered,  the  owner  or 
operator  shall  inspect  the  control  device 
to  determine  the  cause  of  the  deviation 
and  initiate  within  1  hour  of  the  alarm 
the  corrective  actions,  specified  in  the 
procedures  in  the  operations, 
maintenance,  and  monitoring  plan. 

(9)  If  the  alarm  is  sounded  for  more 

than  5  percent  of  the  total  operating 
time  in  a  6-month  reporting  period,  the 
owner  or  operator  must  implement  a 
Quality  Improvement  Plan  (QIP) 
consistent  with  subpart  D  of  the  draft 
approach  to  compliance  assurance 
monitorii^.'  ^ 

(c)(1)  Where  an  electrostatic 
precipitator  (ESP)  is  used  to  control  PM 
emissions  from  a  glass-melting  furnace, 
the  owner  or  operator  shall  include  in 
the  ESP  operations,  maintenance,  and 
monitoring  plan  the  following 
information: 

(1)  ESP  operating  parameter(s),  such  as 
secondary  voltage  of  each  electrical 
field,  to  be  monitored  and  the 
procedures  to  be  followed  during  the 
performance  test  to  establish  the  range 
of  values  that  will  be  used  to  identify 
any  operational  problems; 

(ii)  A  schedule  for  monitoring  the  ESP 
operating  parameter(s); 

(iii)  Recordkeeping  procedures, 
consistent  with  §63.1389,  to  show  that 
the  ESP  operating  parameter(s)  is  within 
the  range  established  during  the 
performance  test;  and 

(iv)  Procedures  for  the  proper 
operation  and  maintenance  of  the  ESP. 

(2)  Following  the  performance  test,  if 
any  3-hour  avera^  value  for  the  ESP 
monitoring  parameterfs)  deviates  from 
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the  range  established  during  the 
performance  test,  the  owner  or  operator 
shall  inspect  the  control  device  to 
determine  the  cause  of  the  deviation 
and  initiate  within  1  hour  of  the 
deviation  the  corrective  actions 
necessary  to  return  the  ESP  parameter(s) 
to  the  levels  established  during  the 
performance  test  according  to  the 
procedures  in  the  operations, 
maintenance,  and  monitoring  plan. 

(3)  If  the  monitored  ESP  parameter  is 
outside  the  level  established  durii^  the 
performance  test  more  than  5  percent  of 
the  total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
must  implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.^ 

(4)  If  the  monitored  ESP  parameter  is 
outside  the  level  establish^  during  the 
performance  test  more  than  10  percent 
of  the-total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
is  in  violation  of  the  standard. 

(d)(1)  For  a  glass-melting  furnace, 
including  a  cold  top  electric  furnace, 
where  no  add-on  controls  are  used  to 
control  PM  emissions,  the  owner  or 
operator  shall  include  in  the  operations, 
maintenance,  and  monitoring  plan  the 
following  information: 

(1)  The  operating  parameteifs),  such  as 
the  air  temperature  above  the  glass  melt, 
to  be  monitored  and  the  procediures  to 
be  followed  during  the  p^ormance  test 
to  establish  the  range  of  values  that  will 
be  used  to  identify  any  operational 
problems; 

(ii)  A  schedule  for  monitoring  the 
operating  parameter(s)  of  the  gL^- 
melting  furnace; 

(iii)  Recordkeeping  procedures, 
consistent  with  §  63.1389,  to  show  that 
the  glass-melting  furnace  parameter(s)  is 
within  the  range  established  during  the 
performance  test;  and 

(iv)  Procedures  for  the  proper 
operation  and  maintenance  of  the  glass¬ 
melting  furnace. 

(2)  Following  the  performance  test,  if 
any  3-hour  average  value  for  the 
parameter  used  to  monitor  imcontrolled 
glass-melting  furnaces  deviates  finm  the 
range  established  during  the 
performance  test,  the  owner  or  operator 
shall  inspect  the  glass-melting  fiunace 
to  determine  the  cause  of  the  deviation 
and  initiate  within  1  hour  of  the 
deviation  the  corrective  actions 
necessary  to  return  the  process 
parameter(s)  to  the  levels  established 
during  the  performance  test  according  to 
the  procedures  in  the  operations, 
maintenance,  and  monitoring  plan. 
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(3)  If  the  monitored  parameter  is 
outside  the  level  established  during  the 
performance  test  more  than  5  percent  of 
the  total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
must  implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitorin^.^ 

(4)  If  the  monitored  parameter^ 
outside  the  level  established  during  the 
performance  test  more  than  10  percent 
of  the  total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
is  in  violation  of  the  standard. 

(e) (1)  The  owners  or  operators  of 
existing  glass-melting  furnaces  shall 
continuously  monitor  and  record  the 
glass  pull  rate  except  that  for  glass¬ 
melting  furnaces  that  are  not  equipped 
with  continuous  monitors,  the  glass  pull 
rate  shall  be  monitored  and  recorded 
once  per  day. 

(2)  On  all  new  glass-melting  furnaces, 
the  owner  or  operator  shall  install, 
calibrate,  and  maintain  monitors  that 
continuously  record  the  glass  pull  rate. 

(3)  Following  the  performance  test,  if 
the  glass  pull  rate  exceeds  the  average 
glass  pull  rate  established  during  the 
performance  test  by  greater  than  20 
percent,  the  owner  or  operator  shall 
inspect  the  glass-melting  furnace  to 
determine  the  cause  of  the  exceedance 
and  initiate  within  1  hour  of  the 
exceedance  the  corrective  actions 
necessary  to  return  the  glass  pull  rate  to 
the  level  established  during  the 
performance  test  according  to  the 
procedures  in  the  operations, 
maintenance,  and  monitoring  plan. 

(4)  If  the  glass  pull  rate  exceeds  by 
more  than  20  percent  the  level 
established  during  the  performance  test 
for  more  than  5  percent  of  the  total 
operating  time  in  a  6-month  reporting 
period,  the  owner  or  operator  must 
implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.^ 

(5)  If  the  glass  pull  rate  exceeds  by  20 
percent  the  level  established  during  the 
performance  test  for  more  than  10 
percent  of  the  total  operating  time  in  a 
6-month  reporting  period,  the  owner  or 
operator  is  in  violation  of  the  standard. 

(f) (1)  The  owner  or  operator  who  uses 
an  incinerator  to  control  formaldehyde 
emissions  from  forming  or  curing  shall 
install,  calibrate,  maintain,  and  operate 
a  monitoring  device  that  continuously 
measiues  and  records  the  operating 
temperature  in  the  firebox  of  each 
incinerator. 

(2)  Following  the  performance  test,  if 
any  3-hour  average  operating 


*Propo6ed  rule  published  in  the  August  13, 1996 
Federal  RagMar  (61  FR  41991). 

*Propoaed  rule  published  in  the  August  13, 1996 
FedanI  Ragiatar  (61  FR  41991). 
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temperature  of  the  incinerator  falls 
below  the  average  established  during 
the  performance  test,  the  owner  or 
operator  is  considered  out  of 
compliance. 

(gUl)  The  owner  or  operator  of  each 
rotary  spin  manufacturing  line  and 
flame  attenuation  manufacUiring  line 
subject  to  the  provisions  of  this  subpart 
shall  monitor  and  record  the  following 
information; 

(1)  The  hee-formaldehyde  content  of 
each  resin  lot; 

(ii)  The  formulation  of  each  batch  of 
binder  used;  and 

(iii)  At  least  once  per  day,  the  LOI  and 
density  of  each  bonded  wool  fiberglass 
product  manufactiuud. 

(2)  Following  the  performance  test,  if 
the  hee-formaldehyde  content  of  the 
resin  exceeds  the  levels  established 
during  the  performance  test  or  the 
binder  formulation  varies  from  the 
binder  formulation  speci&cation 
established  during  the  performance  test, 
the  owner  or  operator  is  in  violation  of 
the  standard. 

(hKl)  The  owner  or  operator  of  each 
rotary  spin  manufocturing  line  and 
flame  attenuation  manufocturing  line 
subject  to  the  provisions  of  this  subpart 
who  uses  process  modifications  to 
comply  with  the  standards  in  §§  63.1383 
and  63.1384  shall  include  as  part  of 
their  operations,  maintenance,  and 
monitoring  plan  the  following 
information: 

(1)  Procedures  for  the  proper  operation 
and  maintenance  of  the  process; 

(ii)  Process  parameters  to  be 
monitored  to  demonstrate  compliance 
with  the  applicable  emission  standards 
in  §§63.1383  and  63.1384.  Examples  of 
process  parameters  include  LOI,  binder 
solids  content,  and  binder  application 
rate; 

(iii)  Correlation(s)  between  process 
parameter(s)  to  be  monitored  and 
formaldehyde  emissions; 

(iv)  A  schedule  for  monitoring  the 
process  parameters;  and 

(v)  Recordkeeping  procedures, 
consistent  with  §  63.1389,  to  show  that 
the  process  parameters  values 
established  during  the  performance  test 
are  not  exceeded. 

(2)  Following  the  performance  test,  if 
the  process  parameter  levels  exceed  the 
levels  established  during  the 
performance  test,  the  owner  or  operator 
shall  inspect  the  process  to  determine 
the  cause  of  the  deviation  and  initiate 
within  1  hour  of  the  deviation  the 
corrective  actions  necessary  to  retiuu 
the  process  parameter(s)  to  the  levels 
established  during  the  performance  test 
according  to  the  procedures  in  the 
operations,  maintenance,  and 
monitoring  plan. 


(3)  If  the  process  parameter  is  outside 
the  level  established  during  the 
performance  test  more  than  5  percent  of 
the  total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
must  implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.^ 

(4)  If  the  process  parameter  is  outside 
the  level  established  during  the 
performance  test  more  than  10  percent 
of  the  total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
is  in  violation  of  the  standard. 

(1) (l)  The  owner  or  operator  of  each 
rotary  spin  manufacturing  line  and 
flame  attenuation  manufocturing  line 
subject  to  the  provisions  of  this  subpart 
who  uses  a  wet  scrubbing  control  device 
to  comply  with  the  emission  standards 
in  §§63.1383  and  63.1384  shall  install, 
calibrate,  maintain,  and  operate 
monitoring  devices  that  continuously 
monitor  and  record  the  gas  pressiue 
drop  across  each  scrubber  and  scrubbing 
liquid  flow  rate  to  each  scrubber.  The 
pressure  drop  monitor  is  to  be  certified 
by  its  manufacturer  to  be  accurate 
within  ±250  pascals  (±1  inch  water 
gauge)  over  its  operating  range,  and  the 
flow  rate  monitor  is  to  be  certified  by  its 
manufacturer  to  be  accurate  within  ±  5 
percent  over  its  operating  range.  The 
owner  or  operator  shall  also 
continuously  monitor  and  record  the 
feed  rate  of  any  cheniical(s)  added  to  the 
scrubbing  liquid. 

(2)  Following  the  performance  test,  if 
any  3-hour  aveiuge  of  the  scrubber 
pressure  drop,  liquid  flow  rate,  or 
chemical  ad^tive  to  the  scrubber 
exceeds  the  levels  established  during 
the  performance  tests,  the  owner  or 
operator  shall  inspect  the  control  device 
to  determine  the  cause  of  the 
exceedance  and  initiate  within  1  hour  of 
the  exceedance  the  corrective  actions 
necessary  to  return  the  scrubber 
parameters  to  the  levels  established 
during  the  performance  test  according  to 
the  procedures  in  the  scrubber 
operations,  maintenance,  and 
monitoring  plan. 

(3)  If  a  scrubber  parameter  is  outside 
the  level  establish^  during  the 
performance  test  more  than  5  percent  of 
the  total  operating  time  in  a  6-month 
reporting  period,  the  owner  or  operator 
must  implement  a  QIP  consistent  with 
subpart  D  of  the  draft  approach  to 
compliance  assurance  monitoring.^ 

(4)  If  a  scrubber  parameter  is  outside 
the  level  establish^  during  the 
performance  test  more  than  10  percent 


’Proposed  rule  published  in  the  August  13, 1996 
Federal  Register  (61  FR  41991). 

‘Proposed  rule  published  in  the  August  13, 1996 
Federal  Roister  (61  FR  41991). 


of  the  total  operating  time  in  a  6-month  ^ 

reporting  period,  the  owner  or  operator  | 

is  in  violation  of  the  standard.  j 

(j)  For  all  control  device  and  process  i 

operating  parameters  measured  during  i 

the  initial  performance  test,  the  owners 
or  operators  of  glass-melting  furnaces, 
rotary  spin  manufocturing  lines  or  flame  j 
attenuation  manufacturing  lines  subject  ! 

to  this  subpart  may  change  the  ranges 
established  during  the  initial 
performance  test  if  additional 
performance  testing  is  conducted  to 
verify  that,  at  the  new  control  device  or 
process  parameter  levels,  they  comply 
with  the  emission  standards  in 
§§63.1382,  63.1383,  and  63.1384. 

§  63.1387  Perfonnance  test  requirements. 

(а)  The  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
conduct  a  performance  test  to 
demonstrate  compliance  with  the 
applicable  emission  standards  in 
§§63.1382, 63.1383,  and  63.1384.  The 
owner  or  operator  shall  conduct  the 
performance  test,  according  to  the 
procedures  in  the  general  provisions  (40 
CFR  part  63.  subpart  A)  and  in  this 
section. 

(1)  All  monitoring  systems  and 
equipment  must  be  installed, 
operational,  and  properly  calibrated 
prior  to  the  performance  test. 

(2)  The  owner  or  operator  shall 
monitor  and  record  the  glass  pull  rate 
and  determine  the  average  of  the 
recorded  measurements  for  each  test 
nm. 

(3)  The  owner  or  operator  shall 
conduct  a  performance  test  for  each 
existing  and  new  glass-melting  furnace. 

(4)  The  owner  or  operator  shall 
conduct  a  performance  test  for  each  new 
and  existing  rotary  spin  manufocturing 
line  producing  building  insulation. 

(5)  The  owner  or  operator  shall 
conduct  a  perfonnance  test  for  each  new 
flame  attenuation  manufactiuing  line 
producing  a  heavy-density  product  or  a 
pipe  product  and  each  existing  flame 
attenuation  manufacturing  line 
producing  a  pipe  product. 

(б)  During  the  perfonnance  test,  the 
owner  or  operator  of  a  glass-melting 
furnace  controlled  by  an  ESP  shall 
monitor  and  record  ^e  ESP  parameter 
level(s),  as  specified  in  the  operation, 
maintenance,  and  monitoring  plan 
required  in  §  63.1386,  which  will  be 
used  to  demonstrate  compliance  after 
the  initial  performance  test.  If  the  owner 
or  operator  plans  a  change  in  the  ESP 
parameter  levels  from  the  levels 
established  during  the  initial 
performance  test,  another  performance 
test  is  required. 

(7)  The  owner  or  operator  of  each 
rotary  spin  manufacturing  line  and 


Federal  Register  /  Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Proposed  Rules 


15253 


flame  attenuation  manufacturing  line 
regulated  by  this  subpart  shall  conduct 
performance  tests  using  the  resin  with 
the  highest  &ee-formaldehyde  content. 
During  the  performance  test  of  each 
rotary  spin  manufacturing  line  and 
flame  attenuation  manufacturing  line 
regulated  by  this  suhpart,  the  owner  or 
operator  sh^l  monitor  and  record  the 
h^formaldehyde  content  of  the  resin, 
the  binder  formulation  used,  and  the 
product  LOI.  If  the  owner  or  operator  of 
a  rotary  spin  manufacturing  line  or  a 
flame  attenuation  manufacturing  Une 
subject  to  this  subpart  plans  to  use  a 
resin  with  a  higher  free-formaldehyde 
content  or  a  different  binder  formulation 
than  that  recorded  during  the' initial 
performance  test,  another  performance'" 
test  is  rMuired. 

(8)  With  prior  approval  from  the 
Administrator,  an  owner  or  operator  of 
a  rotary  spin  or  flame  attenuation 
manufacturing  line  regulated  by  this 
subpart  may  conduct  short-term 
experimental  production  runs  using 
binder  formulations  or  other  process 
modifications  where  the  free- 
formaldehyde  content  or  other  process 
parameter  values  would  be  outside 
those  established  during  performance 
tests  without  first  conducting 
performance  t^ts.  An  application  to 
perform  an  experimental  short-term 
production  run  shall  include  the 
following  information: 

(i)  The  purpose  of  the  experimental 
run; 

(ii)  The  affected  line; 

(iii)  How  the  established  process 
parameters  will  deviate  frnm  previously 
approved  levels; 

fiv)  The  duration  of  the  test  nm; 

(v)  The  date  and  time  of  the  test  run; 
and 

(vi)  A  description  of  any  emission 
testing  to  be  performed  during  the  test. 

(9)  During  the  performance  test,  the 
owner  or  operator  shall  continuously 
record  the  operating  temperature  of  each 
incinerator  and  record  the  average  of 
each  1-hour  test;  the  average  of  ^e  three 
1-hour  tests  shall  be  used  to  monitor 
compliance. 

(10)  During  the  performance  test,  the 
owner  or  operator  of  a  rotary  spin 
manufacturing  line  or  flame  attenuation 
manufactiuing  line  who  plans  to  use 
process  modifications  to  comply  with 
the  emission  standards  in  §§  63.1383 
and  63.1384  shall  monitor  and  record 
the  process  parameter  level(s),  as 
specified  in  the  operations, 
maintenance,  and  monitoring  plan 
required  in  §  63.1386,  which  will  be 
us^  to  demonstrate  compliance  after 
the  initial  performance  test.  If  the  owner 
or  operator  plans  a  change  in  the 
process  parameter  levels  from  the  levels 


established  during  the  initial 
performance  test,  another  performance 
test  is  required. 

(11)  Diiring  the  performance  test,  the 
owner  or  operator  of  a  rotary  spin 
manufacturing  line  or  flame  attenuation 
manufacturing  line  who  plans  to  use  a 
wet  scrubbing  control  device  to  comply 
with  the  emission  standards  in 
§§  63.1383  and  63.1384  shall 
continuously  monitor  and  record  the 
pressiue  drop  across  the  scrubber,  the 
scrubbing  liquid  flow  rate,  and  addition 
of  any  chemical  to  the  scrubber 
including  the  chemical  feed  rate  to  be 
used  to  determine  compliance  after  the 
initial  performance  test 

(b)  To  determine  compliance  with  the 
PM  emission  standard  for  glass-melting 
furnaces,  use  the  following  equation: 

„  CxQxK, 

E  = - - L  (Eq.l) 

P 

where: 

E  =  Emission  rate  of  PM,  kg/Mg  (Ib/ton) 
of  glass  pulled; 

C  =  Concentration  of  PM,  g/dscm  (gr/ 
dscf); 

Q  =  Volumetric  flow  rate  of  exhaust 
gases,  dscm/h  (dscf/h); 

Ki  =  Conversion  factor,  1  kj^l.OOO  g  (1 
lb/7,000  gr);  and 

P  =  Average  glass  pull  rate,  Mg/h  (tons/ 

h). 

(c)  To  determine  compliance  with  the 
emission  standard  for  formaldehyde  for 
rotary  spin  manufacturing  lines  and 
flame  attenuation  forming  processes, 
use  the  following  equation: 


CxMWxQxK.xK^ 

K3XPXIO® 


(Eq.2) 


where: 

E  =  Emission  rate  of  formaldehyde,  kg/ 
Mg  (Ib/ton)  of  glass  pulled; 

C  =  Measured  volume  fraction  of 
formaldehyde,  ppm; 

MW  =  Molecular  weight  of 

formaldehyde,  30.03  g/g-mol; 

Q  =:  Volmnetric  flow  rate  of  exhaust 
gases,  dscm/h  (dscC/h); 

K|  =  Conversion  factor.  1  k^l.OOO  g  (1 
lb/453.6  g); 

K2  =  Conversion  factor,  1,000  L/m^  (28.3 
L/ft3); 

Ka  =  Conversion  factor,  24.45  lyg-mol; 
and 

P  =  Average  glass  pull  rate.  Mg/h  (tons/ 

h). 

§63.1388  Test  mettiods  and  procedures. 

(a)  The  owner  or  operator  shall  use 
the  following  methods  to  determine 
compliance  with  the  applicable 
emission  standards: 

(1)  Method  1  (40  CFR  part  60. 
appendix  A)  for  the  selection  of  the 


sampling  port  location  and  number  of 
sampling  ports; 

(2)  Method  2  (40  CFR  part  60. 
appendix  A)  for  volumetric  flow  rate; 

(3)  Method  3  or  3A  (40  CFR  part  60, 
appendix  A)  for  O2  and  CO2  for  diluent 
measurements  needed  to  correct  the 
concentration  measurements  to  a 
standard  basis; 

(4)  Method  4  (40  CFR  part  60, 
appendix  A)  for  moistvire  content  of  the 
stack  gas; 

(5)  Method  5  (40  CFR  part  60, 
appendix  A)  for  the  concentration  of 
PM.  Each  run  shall  consist  of  a 
minimum  run  time  of  2  hours  and  a 
minimum  sample  volume  of  60  dry 
standard  cubic  feet  (dscf).  The  probe 
and  filter  holder  heating  system  may  be 
set  to  provide  a  gas  temperature  no 
greater  than  177  ±14  "C  (350  ±25  "F); 

(6)  Method  316  (appendix  A  of  this 
part)  for  the  concentration  of 
formaldehyde.  Each  run  shall  consist  of 
a  minimum  run  time  of  1  hoiir; 

(7)  Method  318  (appendix  A  of  this 
part)  for  the  concentration  of 
formaldehyde; 

(8)  Method  contained  in  appendix  A 
of  this  subpart  for  the  determination  of 
product  LOI; 

(9)  Method  contained  in  appendix  B 
of  this  subpart  for  the  determination  of 
the  free-formaldehyde  content  of  resin; 

(10)  Method  contained  in  appendix  C 
of  this  subpart  for  the  determination  of 
product  density; 

(11)  An  alternative  method,  subject  to 
approval  by  the  Administrator. 

(b)  Each  performance  test  shall  consist 
of  3  runs.  The  owner  or  operator  shall 
use  the  average  of  the  three  runs  in  the 
applicable  equation  for  determining 
compliance. 

§63.1389  Notification,  recordkaaping,  and 
reporting  requiraments. 

(a)  Notifications.  As  required  by  §  63.9 
(b)  throu^  (d),  the  owner  or  operator 
shall  submit  the  following  written 
initial  notifications  to  the 
Administrator 

(1)  Notification  for  an  area  source  that 
subsequently  increases  its  emissions 
such  that  the  source  is  a  major  source 
subject  to  the  standard; 

(2)  Notification  that  a  source  is  subject 
to  the  standard,  where  the  initial  startup 
is  before  the  effective  date  of  the 
standard; 

(3)  Notification  that  a  source  is  subject 
to  the  standard,  where  the  source  is  new 
or  has  been  reconstructed,  the  initial 
startup  is  after  the  effective  date  of  the 
standard,  and  for  which  an  application 
for  approval  of  construction  or 
reconstruction  is  not  required; 

(4)  Notification  of  intention  to 
construct  a  new  major  source  or 
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reconstruct  a  major  source;  of  the  date 
construction  or  reconstruction 
commenced;  of  the  anticipated  date  of 
startup;  of  the  actual  date  of  startup, 
where  the  initial  startup  of  a  new  or 
reconstructed  source  occurs  after  the 
effective  date  of  the  standard,  and  for 
which  an  application  for  approval  or 
construction  or  reconstruction  is 
reouired  (See  §  63.9(b)(4)  and  (5)); 

(5)  Notification  of  special  compliance 
oblirations; 

(6)  Notification  of  performance  test; 
and 

(7)  Notification  of  compliance  status. 

(b)  Performance  test  report.  As 
required  by  §  63.10(d)(2),  the  owner  or 
operator  shall  report  the  results  of  the 
initial  performance  test  as  part  of  the 
notification  of  compliance  status 
required  in  paragraph  (a)(7)  of  this 
section. 

(c)  Startup,  shutdown,  and 
malfunction  plan  and  reports.  (1)  The 
owner  or  operator  shall  develop  and 
implement  a  written  plan  as  described 
in  §  63.6(e)(3)  of  the  general  provisions 
that  contains  specific  procedures  to  be 
followed  for  operating  the  source  and 
maintaining  the  source  during  periods 
of  startup,  shutdown,  and  malfunction 
and  a  program  of  corrective  action  for 
malfunctioning  process  modifications 
and  control  systems  used  to  comply 
with  the  standard.  In  addition  to  the 
information  required  in  §  63.6(e)(3),  the 
plan  shall  include: 

(1)  Procedures  to  determine  and 
record  the  cause  of  the  malfunction  and 
the  time  the  malfunction  began  and 
ended; 

(ii)  Qrnective  actions  to  be  taken  in 
the  event  of  a  malfunction  of  a  control 
device  or  process  modification, 
including  procedures  for  recording  the 
actions  ta^n  to  correct  the  malfunction 
or  minimize  emissions;  and 

(iii)  A  maintenance  schedule  for  each 
control  device  and  process  modification 
that  is  consistent  with  the 
manufecturer’s  instructions  and 
recommendations  for  routine  and  long¬ 
term  maintenance. 

(2)  The  owner  or  operator  shall  also 
keep  records  of  each  event  as  required 
by  §  63.10(b)  of  the  general  provisions 


and  record  and  report  if  an  action  taken 
during  a  startup,  shutdown,  or 
malfunction  is  not  consistent  wifo  the 
procediires  in  the  plan  as  described  in 
§  63.10(e)(3)(iv)  of  the  general 
provisions. 

(d)  Excess  emissions  report.  As 
required  by  §  63.10(e)(3)(v)  of  the 
general  provisions,  the  owner  or 
operator  shall  report  semiannually  if 
measured  emissions  are  in  excess  of  the 
applicable  standard  or  a  monitored 
parameter  is  exceeded.  The  report  shall 
contain  the  information  specified  in 

§  63.10(c)  of  the  general  provisions. 
When  no  exceedances  have  occurred, 
the  owner  or  operator  shall  submit  a 
report  stating  that  no  excess  emissions 
occurred  during  the  reporting  period. 

(e)  Recordkeeping.  (1)  As  required  by 
§  63.10(b)  of  the  general  provisions,  the 
owner  or  operator  shall  maintain  files  of 
all  information  (including  all  reports 
and  notifications)  requir^  by  the 
general  provisions  and  this  subpart: 

(1)  The  owner  or  operator  must  retain 
each  record  for  at  least  5  years  following 
the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record.  The  most 
recent  2  years  of  records  must  be 
retained  at  the  fecility.  The  remaining  3 
years  of  records  may  be  retained  off  site; 

(ii)  The  owner  or  operator  may  retain 
records  on  microfilm,  on  a  computer,  on 
computer  disks,  on  magnetic  tape,  or  on 
microfiche;  and 

(iii)  The  owner  or  operator  may  report 
required  information  on  paper  or  on  a 
lalwled  computer  disk  using  commonly 
available  and  EPA-compatible  computer 
software. 

(2)  In  addition  to  the  general  records 
required  by  §  63.10(b)(2)  of  the  general 
provisions,  the  owner  or  operator  shall 
maintain  records  of  the  following 
information: 

(i)  Any  bag  leak  detection  system 
alarm,  including  the  date  and  time,  with 
a  brief  explanation  of  the  cause  of  the 
alarm  and  the  corrective  action  taken; 

(ii)  The  ESP  monitoring  parameters 
including  any  deviation  in  the  ESP 
monitoring  parameters  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken; 


(iii)  The  monitoring  parameter  for 
imcontrolled  glass-melting  fiumaces 
including  any  exceedances  and  a  brief 
explanation  of  the  cause  of  the 
exceedance  and  the  corrective  action 
taken; 

(iv)  The  formulation  of  each  binder 
batch  on  a  rotary  spin  manufacturing 
line  or  flame  attenuation  manufacturing 
line  subject  to  the  provisions  of  this 
subpart  and  the  fi^  formaldehyde 
content  of  each  resin  lot; 

(v)  Forming  process  parameters  as 
identified  in  the  approved  operations, 
maintenance,  and  monitoring  plan 
where  process  modifications  are  used  to 
comply  with  the  applicable  emission 
limits,  including  any  period  when  the 
process  parameter  levels  were 
inconsistent  with  the  levels  established 
during  the  performance  test,  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corroctive  action  taken; 

(vi)  Scrubber  operating  parameters 
where  a  scrubber  is  used  to  comply  with 
the  applicable  formaldehyde  emission 
limits,  including  any  periods  of 
exceedances  with  a  brief  explanation  of 
the  cause  of  the  deviation  and  the 
corrective  action  taken; 

(vii)  Incinerator  operating 
temperature,  including  any  period  when 
the  temperature  fells  Mow  the  average 
temperature  established  during  the 
performance  test,  with  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken;  and 

(viii)  The  LOI  for  each  product 
manufactured  on  a  rotary  spin 
manufacturing  line  or  flame  attenuation 
manufacturing  line  subject  to  the 
provisions  of  this  subpart. 

§63.1390  Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(d)  of  the  Act,  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  which  will  not  be 
delegated  to  States:  §63.1388(a)(ll). 

§§63.1391-63.1399  [Reserved] 
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[40  CFR  Part  63,  Subpart  A  to  Subpart  NNN] 


General  provisions  citation 


Requirement 


Applies  to 
subpart 
NNN 


Comment 


63.1(a)(1Ha)(4)  ..„ 

63.1(a)(5)  . 

83.1(a)(6Ha)(8)  .... 

63.1(a)(9)  . 

63.1(a)(10Ha)(14) 
63.1(b)(1)-(b)(3)  .... 


Applicability . ‘  Yes 

. I  No  .. 

Yes 
No  .. 
Yes 
Yes 


Initial  Applicability  Determination 


(Reserved). 

[Reserved]. 
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Table  1  to  Subpart  NNN— Applicabiuty  of  General  Provisions— Continued 

[40  CFR  Part  63.  Subpart  A  to  Subpart  NNN] 


General  provisions  citation 


Requirement 


Applicability  After  Standard  Established 


63.1(c)(1Hc)(2) . .V. . 

63.1(c)(3)  . 

63.1(c)(4Hc)(5) . 

63.1(d)  . 

63.1(e)  . .  Applicability  of  Permit  Program . . 

63.2 . . ...  Minitions . . 

63.3(a)-(c)  .  Units  arKf  Abbrevi^ions  _ _ _ 

63.4(a)(1)-(a)(3)  . .  Proh«)ited  Activities . . . . 

63.4(a)(4)  . . . . 

63.4(a)(5)  . . 

63.4(bHc)  . 

63.5(a)(1)-(a)(2)  . . .  Constructen/Reoonstruction  . . . 

63.5(b)(1)  .  Enisling.  New.  Recoratructed  . . 

63.5(b)(2)  . . 

63.5(b)(3Hb)(6)  . 

63.5(c) . . 


63.6(b)(1)-(b)(5) 

63.6(b)(6)  . 

63.6(b)(7)  . 

63.6(c)(1)  . 

63.6(c)(2)  . 

63.6(c)(3Hc)(4) 

63.6(c)(5)  . 

63.6(d)  . 

63.6(e)(1  He)(2) 

63.6(e)(3)  . . 

63.6(0(1Hf)(3)  .. 

63.6(g)(1Hg)(3) 


Approval  of  Construction/Reconstruction 


Compiance  with  Standards  and  Mainte¬ 
nance  Requirements. 


Operation  ft  Maintenance . 


Standerds. 

AMemalrve  Norxipacity  Standard 


63.6(h)  . .  Opacity/VE  Standards 


63.6(i)(1Hi)(14) . 

63.6(i)(15)  . 

63.6(0(16)  . 

63.6(j) . . . 

63.7(a)  . . . 

63.7(b)  . 

63.7(c) . . 

63.7(d)  . . 

63.7(e)(1He)(4)  . 

63.7(0  . . 

63.7(g)  . 

63.7(h)  . 

63.8(a)(1Ha)(2)  . 

63.8(a)(3)  . . . 

63.8(a)(4)  . 

63.8(b)  . . 

63.8(c) . . 

63.8(d)  . 

63.8(e)  . . 

63.8(0  . 

63.8(g)  . 

63.9<a)  . 

63.9(b)  . . . 

63.9(c) . 

63.9(d)  . . 


Extension  of  Cdmpiianoe 


Exemption  fiom  CompliarK^e 


Notification  . . 

Quality  Assurance  ProgranVTest  Plan 

Performance  Tesfing  Facilities _ 

Conduct  of  Performance  Tests _ 

ANemative  Test  Method _ 

Data  Analysis  _ _ 

Waiver  of  Performance  Tests _ 

Monitoring  RequiremerSs _ _ 


Conduct  of  Monitoring _ 

CMS  OperatiorVMaintenance 


Performance  Evaluation  for  CMS  . 


Reduction  of  Monitoring  Data _ 


Initial  Notifications  _ 

Request  for  Compliance  Extension _ 

New  Source  Notificalion  for  Special  Com- 
plianca  Requirements. 

63.9(e)  . J....  Notification  of  Perfonrunce  Test _ 

63.9(1)  .  Notification  of  VE/Opacity  Test  _ 

63.9(g)  . .  Additional  CMS  Notifications _ ; . 


63.9(h)(1Hh)(3) 

63.9(h)(4)  . 

63.9(h)(5)-(h)(6) 


—  Notification  of  Compliance  Status 


Applies  to 
subpart 
NNN 

Comment 

Yes 

No . 

Yes 

[Reserved]. 

No  . . 

Yes 

[Reserved]. 

Yes . 

Yes 

Yes 

Additional  definitions  in  §63.1381. 

No . 

Yes 

Yes 

Yes 

Yes 

[Reserved]. 

No _ 

Yes 

[Reserved]. 

No _ 

Yes 

[Reserved]. 

Yes 

Yes 

Yes 

Yes 

No  . . 

Yes 

[Reserved]. 

Yes . 

Yes 

§63.1385  specifies  compliarx»  dates. 

No _ 

Yes 

[Reserved]. 

No _ 

[Reserved]. 

Yes _ 

Yes 

Yes 

Yes 

§63.1386(a)  specifies  operations/  mainte¬ 
nance  plan 

No _ 

Yes 

Subpart  NNN-no  COMS,  VE  or  opacity 
starxtards. 

No _ 

Yes 

Yes 

[Reserved]. 

Yes _ 

Yes 

Yes 

Yes 

§63.1387  has  specific  requirements. 

Yes 

Yes 

Yes 

Yes 

Yes 

*■ 

No _ 

[Reserverg. 

Yes 

• 

Yes 

Yes 

Yes 

Yes  » 

Yes 

Yes 

Yes 

Yes 

' 

Yes 

Yes 

Yes 

- 

No _ 

Yes 

Yes 

Opacity/VE  tests  not  required. 

No _ 

Yes 

[Reserved]. 
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Table  1  to  Subpart  NNN— Applicability  of  General  Provisions— Continued 

[40  CFR  Part  63,  SiAipart  A  to  Subpart  NNN] 


General  provisions  citation 

Requirement 

Applies  to 
subpart 
NNN 

Comment 

63.9(i) . 

/Vd^ustment  of  Deadlines  . . 

Yes 

63.9(1) . . . . . 

Change  in  Previous  information  . . 

Yes 

63  10(*) 

RAmrHkAAping/RAportirig  . 

Yes 

63  in^)  . 

General  Requirements  . . . 

Yes 

fi.3  in{r)[1)  . . . 

Additional  CMS  Recordkeeping  ,, . 

Yes 

63  10(ci(2>-(c)(4) 

No . 

[Reserved]. 

Yes 

f53  1p(r)(Q) 

1 

No . 

[Reserved]. 

63  1fVr)(in>-(1^) 

Yes 

63 

GAOArAl  RApnrting  ReqiiimmAnt.A . 

Yes 

63in(d)(9) 

Performance  Test  Results . 

Yes 

63in/r1)(3) 

DpAcity  nr  VF  ChsArvAtinnA  . 

No 

No  limits  for  VE/opacity. 

63.10(d)(4)  . . . . . 

PmgrAAA  Rnports  . - . 

Yes 

63.10(d)(5)  . 

Startup,  Shutdown,  Malfunction  Reports  ... 

Yes 

63 

Additional  CMS  Reports  . 

Yes 

63in(AW4) 

RApnrting  COM  Data . 

No . 

COM  not  required 

63  in(f) 

Waiver  of  Recordkeeping/Reporting  _ 

Yes 

63  11(A)  . 

Cnntmi  Dawica  RAqiiirAfnAnts  . 

Yes 

63  11(hj 

Flares . . :..... 

No . . 

Rares  not  applicable. 

63  19  ' 

RtatA  Authority  and  DAlAgatinna  . 

Yes 

63  13  . 

5%tatA/RAginnal  AddrAS.<SAS  . 

Yes 

63  14  . . . 

Incorporation  by  Reference . 

No. 

63  16  . 

Availability  nf  Infrurnatirwi  . . . 

Yes 

Appendix  A  to  Snbpart  NNN — ^Method 
for  die  Determination  of  LOI 

1.  Purpose. 

The  purpose  of  this  test  is  to  determine  the 
LOI  of  cured  blanket  insulation.  The  method 
is  applicable  to  all  cured  board  and  blanket 
products. 

2.  Equipment 

2.1  Scale  sensitive  to  0.1  gram. 

2.2  Furnace  designed  to  heat  to  at  least 
540  “C  (1,000  *F)  and  controllable  to  ±10 
(50  •F). 

2.3  Wire  tray  for  holding  specimen  while 
in  furnace. 

3.  Procedure. 

3.1  Cut  a  strip  along  the  entire  width  of 
the  product  that  will  weigh  at  least  10.0 
grams.  Sample  should  be  free  of  dirt  or 
foreign  noatter.  (Note:  Remove  all  focing  from 
sample.) 

3.2  Cut  the  sample  into  pieces 
approximately  12  inches  long,  weigh  to  the 
neatest  0.1  gram  and  record.  Place  in  wire 
tray.  Sample  should  not  be  compressed  or 
overhang  on  tray  edges.  (Note:  On  air  duct 
products,  remove  shiplaps  and  overspray.) 

3.3  Place  specimen  in  furnace  at  540  *C 
(1,000  *F),  ±10  *C  (50  *F)  for  15  to  20  minutes 
to  insure  complete  oxidation.  After  ignition, 
fibers  should  be  white  and  should  not  be 
fused  together. 

3.4  Remove  specimen  from  the  furnace 
and  cool  to  romn  temperature. 

3.5^  Weigh  cooled  specimen  to  the  nearest 
0.1  gram.  Deduct  the  weight  of  the  wire  tray 
and  then  calculate  the  loss  in  weight  as  a 
percent  of  the  original  specimen  weight 


Appendix  B  to  Subpart  NNN — ^Free 
Formaldehyde  Andjrsis  of  Insulation 
Resins  by  Hydroxylamine 
Hydrochloride 

1.  Scope. 

This  method  was  specifically  developed 
for  water-soluble  phenolic  resins  that  have  a 
relatively  high  fre^formaldehyde  (FF) 
content  such  as  insulation  resins.  It  may  also 
be  suitable  for  other  phenolic  resins, 
especially  those  with  a  high  FF  content 

2.  Principle. 

2.1  a.  The  basis  for  this  method  is  the 
titration  of  the  hydrochloric  acid  that  is 
liberated  when  hydroxylamine  hydrochloride 
reacts  with  formaldehyde  to  form 
formaldoxiDe: 

HCHO  +  NH20H:HC1  —  CH2:NOH  +  H20  + 
HCl 

b.  Free  formaldehyde  in  phenolic  resins  is 
present  as  monomeric  formaldehyde, 
hemiformals,  polyoxymethylene 
hemiformals,  and  polyoxymethylene  glycols. 
Monomeric  fcmnaldehyde  and  hemifornmls 
react  rapidly  erith  hydroxylamine 
hydrochloride,  but  the  polymeric  forms  of 
formaldehyde  must  hydrolyze  to  the 
monomeric  state  before  they  can  react  The 
greater  the  concentration  of  free 
formaldehyde  in  a  resin,  the  more  of  that 
formaldehyde  will  be  in  the  polymeric  form. 
The  hydrolysis  of  these  polymers  is  catalyzed 
by  hydrogen  ions. 

2.2  The  resin  sample  being  analyzed  must 
contain  enough  free  formaldehyde  so  that  the 
initial  reaction  vrith  hydroxylamine 
hydrochloride  will  pr^uce  sufficient 
l^drogen  ions  to  cataly»  the 
depolymerization  of  the  polymeric 
formaldehyde  within  the  time  limits  of  the 
test  method.  The  sample  should  contam 
approximately  0.3  grams  free  formaldehyde 


to  ensure  complete  reaction  within  5 
minutes. 

3.  Apparatus. 

3.1  Balance,  readable  to  0.01  g  or  better. 

3.2  pH  meter,  standardized  to  pH  4.0 
with  pH  4.0  buffer  and  pH  7  with  pH  7.0 
buffer. 

3.3  50-mL  burette  for  1.0  N  sodium 
hydroxide. 

3.4  Magnetic  stirrer  and  stir  bars. 

3.5  250-mL  beaker. 

3.6  50-mL  graduated  cylinder. 

3.7  100-mL  graduated  cylinder. 

3.8  Timer. 

4.  Reagents. 

4.1  Standardized  1.0  N  sodium  hydroxide 
solution. 

4.2  Hydroxylamine  hydrochloride 
solution,  100  grams  per  liter,  pH  adjusted  to 
4.00. 

4.3  Hydrochloric  acid  solution,  1.0  N  and 
0.1  N. 

4.4  Sodiiun  hydroxide  solution,  0.1  N. 

4.5  50/50  v/v  mixture  of  distilled  water 
and  methyl  alcohol. 

5.  Procedure. 

5.1  Determine  the  sample  size  as  follows: 

'  a.  If  the  expected  FF  is  greater  than  2 
percenL  go  to  Part  A  to  determine  sample 
size. 

b.  If  the  expected  FF  is  less  than  2  percent, 
go  to  Part  B  to  determine  sample  size. 

c.  Part  A:  Expected  FF  ^  2  percent  &ams 
resin  =  60/expected  percent  FF. 

1.  The  following  table  shows  example 
levels: 


Expected  percent  free 
formaldehyde 

Sample 

size, 

grams 

o 

30.0 

12.0 
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Expected  percent  free  formalde¬ 
hyde 

Sample 

size, 

grams 

8 . 

7.5 

10 . 

6.0 

19  . . . 

5.0 

Ifi  . 

4.0 

ii.  It  is  very  important  to  the  accuracy  of 
the  results  that  the  sample  size  be  chosen 
correctly.  If  the  milliliters  of  titrant  are  less 
than  IS  mL  or  greater  than  30  mL,  reestimate 
the  needed  sample  size  and  repeat  the  tests. 

d.  Part  B:  Expwted  FF  <  2  percent  Grams 
resin  =  30/expected  percent  FF. 

i.  The  following  table  shows  example 
levels; 


Expected  percent  free  formalde¬ 
hyde 

Sample 

size, 

grams 

9  . . . 

15 

1  . 

30 

0.5  . . 

'  60 

ii.  If  the  milliliters  of  titrant  are  less  than 
5  mL  or  greater  than  30  mL,  reestimate  the 
needed  sample  size  and  repeat  the  tests. 

5.2  Wei^  the  resin  sample  to  the  nearest 
0.01  grams  into  a  250-mL  beaker.  Record 
sample  weight 

5.3  Add  100  mL  of  the  methanol/water 
mixture  and  stir  on  a  magnetic  stirrer. 
Confirm  that  the  resin  h^  dissolved. 

5.4  Adjust  the  resin/solvent  solution  to 
pH  4.0,  using  the  prestandardized  pH  meter, 
1.0  N  hydrochloric  acid,  0.1  N  hydrochloric 
acid,  and  0.1  N  sodium  hydroxide. 

5.5  Add  50  mL.  of  the  hydroxylamine 
hydrochloride  solution,  measured  with  a 
graduated  cylinder.  Stfot  the  timer. 

5.6  Stir  for  5  minutes.  Titrate  to  pH  4.0 
with  standardized  1.0  N  sodium  hydroxide. 
Record  the  milliliters  of  titrant  and  the 
normality. 

6.  Calculations. 

mL  sodium  hydroxide 
xnormality  x  3.003 

%  |4js  ^  ■ 

grams  of  sample 

7.  Method  precision  and  accuracy. 

Test  values  should  conform  to  the 

following  statistical  precision:  Variance  = 


0.005;  Standard  deviation  =  0.07;  95% 
Confidence  Interval,  for  a  single 
determination  =  0.2. 

8.  Author. 

This  method  was  prepared  by  K.  K.  Tutin 
and  M.  L.  Foster,  Tacoma  RftD  Laboratory, 
Georgia-Pacific  Resins,  Inc.  (Principle  written 
by  R.  R.  Conner.) 

9.  References. 

9.1  GPAM  2221.2. 

9.2  PR&C  TM  2.035. 

9.3  Project  Report,  Comparison  of  Free 
Formaldehyde  Procedures,  January  1990,  K. 

K.  Tutin. 

Appendix  C  to  Subpart  NNN — ^Method 
for  the  Determination  of  Product 
Density 

1.  Purpose. 

The  purpose  of  this  test  is  to  determine  the 
product  density  of  cured  blanket  insulation. 
The  method  is  applicable  to  all  cured  board 
and  blanket  products. 

2.  Equipment. 

One  square  foot  (12  in.  by  12  in.)  template, 
or  templates  that  are  multiple  of  one  square 
foot,  for  use  in  cutting  insulation  samples. 

3.  Procedure. 

3.1  Obtain  a  sample  at  least  30  in.  long 
across  the  machine  width.  Sample  should  be 
free  of  dirt  or  foreign  matter. 

3.2  Lay  out  the  cutting  pattern  according 
to  the  plants  written  proc^ure  for  the 
designated  product. 

3.2  Cut  samples  using  one  square  foot  (or 
multiples  of  one  square  ^t)  template. 

3.3  Weigh  product  and  obtain  area  weight 
Ob/ft  »). 

3.4  Measure  sample  thickness. 

3.5  Calculate  the  product  density: 

Density  (Ib/ft^)  =  area  weight  (Ib/ft^)/ 

thickness  (ft) 

3.  Appendix  A  to  part  63  is  amended  by 
adding  in  numerical  order  methods  316  and 
318  to  read  as  follows: 

APPENDIX  A  TO  PART  63— TEST 
METHODS 

•  •  •  *  • 

Method  316 — Sampling  and  Analysis  for 
Formaldehyde  Emissions  from  Stationary  - 
Sources  in  the  Mineral  Wool  and  Wool 
Fiberglass  Industries 
1.0  Introduction. 


This  method  is  applicable  to  the 
determination  of  formaldehyde,  CAS  Registry 
number  50-00-0,  from  stationary  sources  in 
the  mineral  wool  and  wool  fiber  glass 
industries.  High  purity  water  is  used  to 
collect  the  formaldehyde.  The  formaldehyde 
concentrations  in  the  stack  samples  are 
determined  using  the  modified 
Pararosaniline  Method.  Formaldehyde  can  be . 
detected  as  low  as  8.8  x  10  ~  Ibs/cu  ft  (11.3 
ppbv)  or  as  high  as  1.8  x  10  ’  Ibs/cu  ft 
(23,000,000  ppbv),  at  standard  conditions 
over  a  1  hour  sampling  period,  sampling 
approximately  30  cu  ft. 

2.0  Summary  of  Method. 

Gaseous  and  particulate  pollutants  are 
withdrawn  isokinetically  from  an  emission 
source  and  are  collected  in  high  purity  water. 
Formaldehyde  present  in  the  emissions  is 
highly  soluble  in  high  purity  water.  The  high 
purity  water  containing  formaldehyde  is  then 
analyzed  using  the  modified  pararosaniline 
method.  Formaldehyde  in  the  sample  reacts 
with  acidic  pararosaniline,  and  the  sodium 
sulfite,  forming  a  purple  chromophore.  The 
intensity  of  the  purple  color,  measured 
spectrophotometrically,  provides  an  accurate 
and  precise  measure  of  the  formaldehyde 
concentration  in  the  sample. 

3.0  Definitions. 

See  the  definitions  in  the  General 
Provisions  in  subpart  A  of  this  part 

4.0  Interferences. 

Sulfite  and  cyanide  in  solution  interfere 
with  the  pararosaniline  method.  A  procedure 
to  overcome  the  interference  by  each 
compoimd  has  been  described  by  Mikscdi,  et 
al. 

5.0  Safety.  [Reserved] 

6.0  Apparatus  and  Materials. 

6.1  A  schematic  of  the  sampling  train  is 
shown  in  Figure  1.  This  sampling  train 
configuration  is  adapted  from-EPA  Method  5, 
40  CFR  part  60,  appendix  A,  procedures.  The 
sampling  train  consists  of  the  following 
components:  probe  nozzle,  probe  liner,  pitot 
tube,  difiarential  pressure  gauge,  impingers, 
metering  system,  barometer,  and  gas  density 
determination  equipment  Figure  1  is  as 
follows: 

BxuNQ  CODE  saaa-ao-p 
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6.1.1  Probe  Nozzle:  Quartz,  glass,  or 
stainless  steel  with  sharp,  taper^  (30°  angle) 
leading  edge.  The  taper  shall  be  on  the 
outside  to  preserve  a  constant  inner  diameter. 
The  nozzle  shall  be  buttonhook  or  elbow 
design.  A  range  of  nozzle  sizes  suitable  for 
isokinetic  sampling  should  he  available  in 
increments  of  0.15  cm  (Vie  in),  e.g.,  0.32  to 
1.27  cm  (Vs  to  in),  or  larger  if  Ugher 
volume  sampling  trains  are  used.  Each  nozzle 
shall  he  calibrate  according  to  the  procedure 
outlined  in  Section  10.1. 

6.1.2  Probe  Linen  Borosilicate  glass  or 
quartz  shall  be  used  for  the  probe  liner.  The 
probe  shall  be  maintained  at  a  temperature  of 
120*C  ±  14*C  (248“?  ±  25"F). 

6.1.3  Pitot  Tube:  The  Pitot  tube  shall  be 
Type  S,  as  described  in  Section  2.1  of  EPA 
Method  2, 40  CFR  part  60,  appendix  A,  or 
any  other  appropriate  device.  The  pitot  tube 
sh^l  be  attadied  to  the  probe  to  allow 
constant  monitoring  of  the  stack  gas  velocity. 
The  impact  (high  pressure)  opening  plane  of 
the  pitot  tube  shall  be  even  with  or  above  the 
nozzle  entry  plane  (see  Figure  2-6b,  EPA 
Method  2, 40  CFR  part  60,  appendix  A) 
during  sampling.  The  Type  S  pitot  tube 
assembly  shall  have  a  known  coefficient, 
determined  as  outlined  in  Section  4  of  EPA 
Method  2, 40  CFR  part  60,  appendix  A. 

6.1.4  Difierential  Pressure  Gauge:  The 
differential  pressure  gauge  shall  be  an 
inclined  manometer  or  equivalent  device  as 
described  in  Section  2.2  of  EPA  Method  2, 40 
CFR  part  60,  appendix  A.  One  manometer 
shall  be  used  for  velocity-head  reading  and 
the  other  for  orifice  differential  pressure 
readings. 

6.1.5  Impingers:  The  sampling  train 
requires  a  minimum  of  four  impingers, 
connected  as  shown  in  Figure  1,  with  ground 
glass  (or  equivalent)  vacuum-tight  fittings. 

For  the  first,  third,  and  fourth  impingers,  use 
the  Greenburg-Smith  design,  modifi^  by 
replacing  the  tip  with  a  1.3  cm  inside 
diameter  (V2  in)  glass  tube  extending  to  1.3 
cm  ('A  in)  from  the  bottom  of  the  flask.  For 
the  second  impinger,  use  a  Greenburg-Smith 
impinger  with  the  standard  tip.  Place  a 
thermometer  capable  of  measuring 
temperature  to  within  1“C  (2“F)  at  the  outlet 
of  the  fourth  impinger  for  monitoring 
purposes. 

6.1.6  Metering  System:  The  necessary 
components  are  a  vacuum  gauge,  leak-frra 
pump,  thermometers  capable  of  measuring 
temperatures  within  3“C  (5.4*F),  dry-gas 
meter  capable  of  measuring  volume  to  within 
1  percent,  and  related  equipment  as  shown 
in  Figure  1.  At  a  minimum,  the  pump  should 
be  capable  of  4  cfm  free  flow,  and  the  dry  gas 
meter  should  have  a  recording  capacity  of 
0-999.9  cu  ft  with  a  resolution  of  0.005  cu 

ft.  Other  metering  systems  may  be  used 
which  are  capable  of  maintaining  sample 
volumes  to  within  2  percent.  The  metering 
system  may  be  used  in  conjunction  with  a 
pitot  tube  to  eiuble  checks  of  isokinetic 
sampling  rates. 

6.1.7  Barometer.  The  barometer  nury  be 
mercury,  aneroid,  or  other  barometer  capable 
of  measuring  atmospheric  pressure  to  within 

2.5  mm  Hg  (0.1  in  Hg).  In  many  cases,  the 
barometric  reading  may  be  obtained  from  a 
nearby  National  Weather  Service  Station,  in 
which  case  the  station  value  (which  is  the 


absolute  barometric  pressure)  is  requested 
and  an  adjustment  for  elevation  differences 
between  the  weather  station  and  sampling 
point  is  applied  at  a  rate  of  minus  2.5  mm 
Hg  (0.1  in  Hg)  per  30  m  (100  ft)  elevation 
increases  (vice  versa  for  elevation  decrease). 

6.1.8  Gas  Density  Determination 
Equipment:  Temperature  sensor  and  pressure 
gauge  (as  describe  in  Sections  2.3  and  2.3 
of  EPA  Method  2, 40  CFR  part  60,  appendix 
A),  and  gas  analyzer,  if  necessary  (as 
described  in  EPA  Method  3, 40  CHI  part  60, 
appendix  A).  The  temperature  sensor  ideally 
should  be  permanently  attached  to  the  pitot 
tube  or  sampling  probe  in  a  fixed 
configuration  such  that  the  top  of  the  sensor 
extends  beyond  the  leading  edge  of  the  probe 
sheath  and  does  not  touch  any  metal. 
Alternatively,  the  sensor  may  be  attached  just 
prior  to  use  in  the  field.  Note,  however,  that 
if  the  temperatiue  sensor  is  attached  in  the 
field,  the  sensor  must  be  placed  in  an 
interference-free  arrangement  with  respect  to 
the  Type  S  pitot  openings  (see  Figure  2-7, 

EPA  Method  2, 40  CFR  part  60,  appendix  A). 
As  a  second  alternative,  if  a  difference  of  no 
more  than  1  percent  in  the  average  velocity 
measurement  is  to  be  introduced,  the 
temperature  gauge  need  not  be  attached  to 
the  probe  or  pitot  tube. 

6.2  Sample  Recovery. 

6.2.1  Probe  Liner.  Probe  nozzle  and 
brushes;  bristle  brushes  with  stainless  steel 
wire  handles  are  required.  The  probe  brush 
shall  have  extensions  of  stainless  steel. 

Teflon,  or  inert  material  at  least  as  long  as  the 
probe.  The  brushes  shall  be  properly  sized 
and  shaped  to  brush  out  the  probe  liner,  the 
probe  nozzle,  and  the  impingers. 

€.2.2  Wash  Bottles:  Gfoe  wash  bottle  is 
required.  Polyethylene,  teflon,  or  glass  wash 
bottles  may  be  us^  for  sample  recovery. 

6.2.3  Graduate  Cylinder  and/or  Balance: 

A  graduated  cylinder  or  balance  is  required 
to  measure  condensed  water  to  the  nearest  1 
ml  or  1  g.  Graduated  cylinders  shall  have 
division  not  >2  ml.  Laboratory  balances 
capable  of  weighing  to  ±  0.5  g  are  required. 

6.2.4  Polyethylene  Storage  Containers: 

500  ml  wide-mouth  polyethylene  bottles  are 
required  to  store  impinger  water  samples. 

6.2.5  Rubber  Policeman  and  Funnel:  A 
rubber  policeman  and  funnel  are  required  to 
aid  the  transfer  of  material  into  and  out  of 
containers  in  the  field. 

6. 3  Sample  Analysis. 

6.3.1  Spectrophotometer — ^B&L  70,  710, 
2000,  etc.,  or  equivalent;  1  cm  pathlength 
cuvette  holder. 

6.3.2  Disposable  polystyrene  cuvettes, 
pathlengh  1  cm.  volume  of  about  4.5  ml. 

6.3.3  Pipettors — Fixed-volume  Oxford 
pipet  (250  pi;  500  pi;  1000  pi);  adjustable 
volume  O^rd  or  equivalent  pipettor  1-5  m” 
model,  set  to  2.50  ml. 

6.3.4  Pipet  tips  for  pipettors  above. 

6.3.5  Parafilm,  2“  wide;  cut  into  about  1" 
squares. 

7.0  Reagents. 

7.1  High  purity  water.  All  references  to 
water  in  this  method  refer  to  high  purity 
water  (ASTM  Type  I  water  or  equivalent). 

The  water  purity  will  dictate  the  lower  limits 
of  formaldehyde  quantification. 

7.2  Silica  Gel:  Silica  gel  shall  be  indicting 
type.  6-16  mesh.  If  the  silica  gpl  has  been 


used  previously,  dry  at  175“C  (350“F)  for  2 
hours  before  using.  New  silica  gel  may  be 
used  as  received.  Alternatively,  other  types  of 
desiccants  (equivalent  or  better)  may  be  used. 

7.3  Crushed  Ice:  Quantities  ranging  from 
10-50  lbs  may  be  necessary  during  a 
sampling  run,  depending  upon  ambient 
temperature.  Samples  which  have  been  taken 
must  be  stored  and  shipped  cold;  sufficient 
ice  for  this  purpose  must  be  allowed. 

7.4  Quaternary  airunonium  compound 
stock  solution:  Prepare  a  stock  solution  of 
dodecyltrimethylaWionium  chloride  (98 
percent  minimum  assay,  reagent  grade)  by 
dissolving  1 .0  gram  in  1000  ml  water.  This 
solution  contains  nominally  1000  pg/ml 
quaternary  ammonium  compound,  and  is 
used  as  a  biocide  for  some  sources  which  are 
prone  to  microbial  contamination. 

7.5  Pararosaniline:  Weigh  0.16  grams 
pararosaniline  (free  base;  assay  of  95  percent 
or  greater.  Cl.  42500;  Sigma  P7632  has  been 
found  to  be  acceptable)  into  a  100  ml  flask. 
Exercise  care,  since  pararosaniline  is  a  dye 
and  will  staitL  Using  a  wash  bottle  with  high- 
purity  water,  rinse  the  walls  of  the  flask.  Add 
no  more  than  25  ml  water.  Then,  carefully 
add  20  ml  of  concentrated  hydrochloric  acid 
to  the  flask.  The  flask  will  become  warm  after 
the  addition  of  acid.  Add  a  magnetic  stir  bar 
to  the  flask,  cap.  and  place  on  a  magnetic 
stirrer  for  approximately  4  hours.  Then,  add 
additional  water  so  the  total  volume  is  100 
ml.  This  solution  is  stable  for  several  months 
when  stored  tightly  capped  at  room 
temperature. 

7.6  Sodium  sulfite:  Weigh  0.10  grams 
anhydrous  sodium  sulfite  into  a  100  ml  flask. 
Dilute  to  the  mark  with  high  purity  water. 
Invert  15-20  times  to  mix  and  dissolve  the 
sodium  sulfite.  This  solution  MUST  BE 
PREPARED  FRESH  EVERY  DAY. 

7.7  Formaldehyde  standard  solution: 
Pipet  exactly  2.70  ml  of  37  percent 
formaldehyde  solution  into  a  1000  ml 
volmnetric  flask  which  contains  about  500 
ml  of  high-purity  water.  Dilute  to  the  mark 
with  high-purity  water.  This  solution 
contains  nominally  1000  pg/ml  of 
formaldehyde,  and  is  used  to  prepare  the 
working  formaldehyde  standa^.  The  exact 
formaldehyde  concentration  may  be 
determined  if  needed  by  suitable 
modification  of  the  sodium  sulfite  method 
(Reference:  ).F.  Walker.  FORMALESHYDE 
(Third  Edition).  1964.).  The  1000  Mg/ml 
formaldehyde  stock  solution  is  stable  for  at 
least  a  year  if  kept  tightly  closed,  with  the 
neck  of  the  flask  sealed  with  Parafilm.  Store 
at  room  temperature. 

7.8  a.  Working  formaldehyde  standards: 
Pipet  exactly  10.0  ml  of  the  1000  pg/ml 
formaldehyde  stock  solution  into  a  100  ml 
volumetric  flask  which  is  about  half  full  of 
high-purity  water.  Dilute  to  the  mark  with 
high-purity  water,  and  invert  15-20  times  to 
mix  thoroughly. 

This  solution  contains  nominally  100  pg/ 
ml  formaldehyde.  Prepare  the  woriung 
standards  from  this  100  |ig/ml  standard 
solution  and  using  the  Oxford  pipets: 
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i 

Woridng  stand¬ 
ard,  p/mL 

pLorlOO 

pg/mL 

soiiition 

Volumetric 
flask  vol¬ 
ume  (dilute 
to  mark  with 
water) 

0.250  . 

250 

100 

0.500  . 

500 

100 

1.00  _ ...... 

1000 

100 

2.00  . 

2000 

100 

3.00  . 

1500 

1  50 

b.  The  100  Mg/nil  stock  solution  is  stable 
for  4  weeks  if  Irapt  refrigerated  between 
analyses.  The  woridng  standards  (0.25 — 3.00 
|ig/i^)  should  be  prepared  &esh  every  day. 
consistent  with  laboratory  practice  for 
trace  analysis.  If  the  laboratory  water  is  not 
of  sufficient  purity,  it  may  be  necessary  to 
prepare  the  working  standards  EVERY  DAY. 
The  laboratory  MUST  ESTABLISH  that  the 
working  standards  are  stable — DO  NOT 
assume  that  your  working  standards  are 
stable  for  more  than  a  day  unless  you  have 
verified  this  by  actual  testing  for  several 
series  of  working  standards. 

8.0  Sample  Collection. 

8.1  Because  of  the  complexity  of  this 
mothod.  field  persoimel  should  be  trained  in 
aiul  experience  with  the  test  procedures  in 
order  to  obtain  reliable  results. 

8.2  Laboratory  Preparation: 

8.2.1  All  the  components  shall  be 
maintained  and  calibrated  according  to  the 
procedure  described  in  AFTD-0576,  unless 
otherwise  specified. 

8.2.2  Weigh  several  200  to  300  g  portions 
of  silica  gel  in  airtight  containers  to  die 
nearest  0.5  g.  Recori  on  each  container  the 
total  weight  of  the  silica  gel  plus  containers. 
As  an  alternative  to  preweighing  the  silica 
gel.  it  may  instead  be  weighed  directly  in  the 
impinger  or  sampling  holder  just  prior  to 
train  assembly. 

8.3  Preliminary  Field  Determinations. 

8.3.1  Select  the  sampling  site  and  the 
miniimim  number  of  sampling  points 
according  to  EPA  Method  l,  40  CFR  part  60, 
appendix  A.  or  other  relevant  criteria. 
Determine  the  stack  pressure,  temperature, 
and  range  of  velocity  heads  using  EPA 
Method  2, 40  CFR  part  60.  appendix  A.  A 
leak-check  of  the  pitot  lines  according  to 
Section  3.1  of  EPA  Method  2. 40  CFR  part  60, 
appendix  A,  must  be  performed.  Determine 
the  stack  gas  moisture  content  using  EPA 
Approximation  Method  4, 40  CFR  part  60. 
appendix  A,  or  its  alternatives  to  establish 
estimates  of  isokinetic  sampling  rate  settings. 
Determine  the  stack  gas  dry  molecular 
weight,  as  described  in  EPA  Method  2, 40 
CFR  part  60,  appendix  A.  Section  3.6.  If 
inte^ted  ^A  Method  3, 40  CFR  part  60. 
appendix  A,  sampling  is  used  for  molecular 
weight  determiiution,  the  integrated  bag 
sample  shall  be  taken  simultaneously  with, 
and  for  the  same  total  length  of  time  as,  the 
sample  run. 

8.3.2  Select  a  nozzle  size  based  on  the 
range  of  velocity  heads  so  that  it  is  not 
necessary  to  change  the  nozzle  size  in  order 
to  maintain  isokinetic  sampling  rates  below 

■  28  1/min  (1.0  cfin).  During  the  run  do  not 
change  the  nozzle.  Ensure  that  the  proper 
differential  pressure  gauge  is  chosen  for  the 
range  of  velocity  heads  encountered  (see 


Section  2.2  of  EPA  Method  2, 40  CFR  part  60, 
appendix  A). 

8.3.3  Select  a  suitable  probe  liner  and 
probe  length  so  that  all  traverse  points  can 
be  sampl^.  For  large  stacks,  to  reduce  the 
length  of  the  probe,  consider  sampling  from 
opposite  sides  of  the  stack. 

8.3.4  A  miniimim  of  30  cu  ft  of  sample 
volume  is  suggested  for  emission  sources 
with  stack  concentrations  not  greater  than 
234X)0,000  ppbv.  Additional  sample  volume 
shall  be  collected  as  necessitated  by  the 
capacity  of  the  water  reagent  and  analytical 
detection  limit  constraint.  Reduced  sample 
volume  may  be  collected  as  long  as  the  final 
cormentration  of  formaldehyde  in  the  stack 
sample  is  10  (ten)  times  the  detection  limit 

8.3.5  Determine  the  total  length  of 
sampling  time  needed  to  obtain  the  identified 
minimum  volume  by  comparing  the 
anticipated  average  sampling  rate  with  the 
volume  requirement  Ailorate  the  same  time 
to  all  traverse  points  defined  by  EPA  Method 
1. 40  CFR  part  60,  appendix  A.  To  avoid 
timekeeping  errors,  the  length  of  time 
sampled  at  each  traverse  point  should  be  an 
integer  or  an  integer  plus  0.5  min. 

8.3.6  In  some  circumstances  (e.g..  batch 
cycles)  it  may  be  necessary  to  sample  for 
shorter  times  at  the  traverse  points  and  to 
obtain  smaller  gas-volume  samples.  In  these 
cases,  careful  documentation  must  be 
maintained  in  order  to  allow  accurate 
calculations  of  concentrations. 

8.4  Preparation  of  Collection  Train. 

8.4.1  During  preparation  and  assembly  of 
the  sampling  train,  keep  all  openings  where 
contamination  can  occur  covered  with  Teflon 
film  or  aluminum  foil  until  just  prior  to 
assembly  or  until  sampling  is  about  to  begin. 

8.4.2  Place  100  ml  of  water  in  each  of  the 
first  two  impingers,  and  leave  the  third 
impinger  empty.  If  additional  capacity  is 
requir^  for  hi^  expected  concentrations  of 
formaldehyde  in  the  stack  gas,  200  ml  of 
water  per  impinger  may  be  used  or  additional 
impingers  may  Iw  used  for  sampling. 

Transfer  approximately  200  to  300  g  of  pre¬ 
weighed  silica  gel  from  its  container  to  the 
fourUi  impinger.  Care  should  be  taken  to 
ensure  that  the  silica  gel  is  not  entrained  and 
carried  out  from  the  impinger  during 
sampling.  Place  the  silica  gel  container  in  a 
clean  pli^  for  later  use  in  the  sample 
recovery.  Alternatively,  the  weight  of  the 
silica  gel  pliu  impinger  may  be  determined 
to  the  nearest  0.5  g  and  recorded. 

8.4.3  With  a  glass  or  quartz  liner,  install 
the  selected  nozzle  using  a  Viton-A  O-ring 
when  stack  temperatures  are  <  260*C  (500*F) 
and  a  woven  glw-fiber  gasket  when 
temperatures  are  higher.  See  APTD-0576  for 
det^ls.  Other  coimection  systems  utilizing 
either  316  stainless  steel  or  Teflon  ferrules 
may  be  used.  Marie  the  probe  with  heat- 
resistant  tape  or  by  some  other  method  to 
denote  the  proper  distance  into  the  stack  or 
duct  for  each  sampling  point 

8.4.4  Assemble  the  train  as  shown  in 
Figure  1.  During  assemhly,  a  very  light 
coating  of  silicoim  grease  nuy  be  usi^  on 
ground-glass  joints  of  the  impingers,  but  the 
silicone  grease  should  be  limited  to  the  outer 
portion  (see  APTD-0576)  of  the  ground-glass 
joints  to  minimize  silicone  grease 
contamination.  If  necessary.  Teflon  tape  may 


be  used  to  seal  leaks.  Coimect  all  temperature 
sensors  to  an  appropriate  potentiometer/ 
display  unit  Check  all  temperature  sensors  at 
ambient  temperatures. 

8.4.5  Place  crushed  ice  all  aroimd  the 
impingers. 

8.4.6  Timt  on  and  set  the  probe  heating 
system  at  the  desired  operating  temperature. 
Allow  time  for  the  temperature  to  stabilize. 

8.5  Leak-Check  Procedures. 

8.5.1  Pre-test  Leak-check:  Reconunended, 
but  not  required.  If  the  tester  elects  to 
conduct  the  pre-test  leak-check,  the  following 
procedure  shall  be  used. 

8.5.1.1  a.  After  the  sampling  train  has 
been  assembled,  turn  on  and  set  probe 
heating  system  at  the  desired  operating 
temperature.  Allow  time  for  the  temperature 
to  stabilize.  If  a  Viton-a  O-ring  or  other  leak- 
free  connection  is  used  in  assembling  the 
probe  nozzle  to  the  probe  liner,  leak-check 
the  train  at  the  sampling  site  by  plugging  the 
nozzle  and  pulling  a  381  mm  Hg  (15  in  Hg) 
vacuum.  (Note:  A  lower  vacuum  may  be 
used,  provided  that  the  lower  vacuum  is  not 
exceeded  during  the  test) 

b.  If  a  woven  glass  fiber  gasket  is  used,  do 
not  connect  the  probe  to  the  train  during  the 
leak-check.  Instead,  leak-check  the  train  by 
first  attaching  a  carbon-filled  leak-check 
impinger  to  the  inlet  and  then  plugging  the 
inlet  and  pulling  a  381  mm  Hg  (15  in  Hg) 
vacuiun.  (A  lower  vacuum  may  be  used  if 
this  lower  vacuum  is  not  exceeded  during  the 
test)  Next  connect  the  probe  to  the  train  and 
leak-check  at  about  25  mm  Hg  (1  in  Hg) 
vacuum.  Alternatively,  leak-check  the  probe 
with  the  rest  of  the  sampling  train  in  one  step 
at  381  mm  Hg  (15  in  Hg)  vacuum.  Leakage 
rates  in  excess  of  (a)  4  percent  of  the  average 
sampling  rate  or  (b)  0.00057  m^/min  (0.02 
efrn),  whichever  is  less,  are  unacceptable. 

8.5.1.2  The  following  leak-check 
instructions  for  the  sampling  train  described 
in  APTD-0576  and  APTO-0581  may  be 
helpful.  Start  the  pump  with  the  fine-adjust 
valve  fully  open  and  coarse-valve  completely 
closed.  Partially  open  the  coarse-adjust  valve 
and  slowly  close  the  fine-adjust  valve  until 
the  desired  vacuum  is  reached.  Do  not 
reverse  direction  of  the  fine-adjust  valve,  as 
liquid  will  back  up  into  the  train.  If  the 
desired  vacuum  is  exceeded,  either  perform 
the  leak-check  at  this  higher  vacuum  or  end 
the  leak-check,  as  described  below,  and  start 
over. 

8.5.1.3  When  the  leak-check  is 
completed,  first  slowly  remove  the  plug  from 
the  inlet  to  the  probe.  When  the  vacuiun 
drops  to  127  mm  (5  in)  Hg  or  less, 
immediately  close  the  coarse-adjust  valve. 
Switch  off  ffie  pumping  system  and  reopen 
the  fine-adjust  valve.  Do  not  reopen  the  fine- 
adjust  valve  until  the  coarse-adjust  valve  has 
been  closed  to  prevent  the  liquid  in  the 
impingers  from  being  forced  backward  in  the 
sampling  line  and  silica  gel  from  being 
entrained  backward  into  the  third  impinger. 

8.5.2  Leak-checks  During  Sampling  Run: 

8.5.2.1  If.  during  the  sampling  run,  a 
component  change  (e.g.,  impinger)  becomes 
necessary,  a  leak-check  shall  be  conducted 
immediately  after  the  interruption  of 
sampling  a^  before  the  chai^  is  made.  The 
leak-chei^  shall  he  done  according  to  the 
procedure  described  in  Section  10.3.3,  except 
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that  it  shall  be  done  at  a  vacuum  greater  than 
or  equal  to  the  mayimnni  value  recorded  up 
to  tlut  point  in  the  test  If  the  leakage  rate 
is  found  to  be  no  greater  than  0.0057  m^/min 
(0.02  chn)  or  4  percent  of  the  average 
sampling  rate  (whichever  is  less),  the  results 
are  acceptable.  If  a  higher  leakage  rate  is 
obtained,  the  tester  must  void  the  sampling 
run.  (Note:  Any  correction  of  the  sample 
volume  by  calculation  reduces  the  integrity 
of  the  pollutant  concentration  data  generated 
and  must  be  avoided.) 

8.5.2.2  Immediately  after  component 
changes,  leak-checks  are  optional.  If 
performed,  the  procedure  described  in 
section  6.5.1.1  shall  be  used. 

8.5.3  Post-test  Leak-check: 

8.5.3.1  A  leak-check  is  mandatory  at  the 
conclusion  of  each  sampling  run.  The  leak- 


check  shall  be  done  with  the  same 
procedures  as  the  pre-test  leak-check,  except 
that  the  post-test  ledc-check  shall  be 
conducted  at  a  vacuum  greater  than  or  equal 
to  the  tnaximiim  value  reached  during  the 
sampling  ruiL  If  the  leakage  rate  is  found  to 
be  no  greater  than  0.00057  m^/min  (0.02  cftn) 
or  4  percent  of  the  average  sampling  rate 
(whichever  is  less),  the  results  are  acceptable. 
If,  however,  a  hi^er  leakage  rate  is  obtained, 
the  tester  shall  record  the  leakage  rate  and 
void  the  sampling  run.' 

8.6  Sampling  Train  Operation. 

8.6.1  During  the  sampling  run,  mAintAin 
an  isokinetic  sampling  rate  to  within  10  ~ 
percent  of  true  isokinetic,  below  28 1/min 
(1.0  cftn).  Maintain  a  temperature  around  the 
probe  of  120^  ±  14*C  (248“  ±  25“F). 


8.6.2  For  each  run.  record  the  data  on  a 
data  sheet  such  at  the  one  shown  in  Figure 
2.  Be  sure  to  record  the  initial  dry-gas  meter 
reading.  Record  the  dry-gas  meter  readings  at 
the  beginning  and  end  of  each  sampling  time 
increment,  when  changes  in  flow  rates  are 
made,  before  and  after  each  leak-check,  and 
when  sampling  is  halted.  Take  other  readings 
required  Figure  2  at  least  once  at  each 
sample  point  during  each  time  increment  and 
additional  readings  when  significant 
adjustments  (20  percent  variation  in  velocity 
head  readings)  necessitate  additional 
adjustments  in  flow  rate.  Level  and  zero  the 
manometer.  Because  the  manometer  level 
and  zero  may  drift  due  to  vibrations  and 
temperature  changes,  make  periodic  checks 
during  the  traverse. 

BHJJHQ  oooe  ases  so  p 


Formaldehyde  Field  Data 
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8.6.3  Clean  the  stack  access  ports  prior  to 
the  test  run  to  eliminate  the  chance  of 
sampling  deposited  material.  To  begin 
sampling,  remove  the  nozzle  cap,  verify  that 
the  probe  heating  system  are  at  the  specified 
temperature,  and  verify  that  the  pitot  tube 
and  probe  are  properly  position^.  Position 
the  nozzle  at  the  first  traverse  point,  with  the 
tip  pointing  directly  into  the  gas  stream. 
Immediately  start  the  pump  and  adjust  the 
flow  to  isokinetic  conations.  Nomographs, 
which  aid  in  the  rapid  adjustment  of  the 
isokinetic  sampling  rate  without  excessive 
computations,  are  available.  These 
nomographs  are  designed  for  use  when  the 
Type  S  pitot  tube  coefficient  is  0.8410.02  and 
the  stack  gas  equivalent  density  (dry 
molecular  wei^t)  is  equal  to  2914.  APTD- 
0576  details  tlm  procedure  for  using  the 
nomographs.  If  the  stack  gas  molec^ar 
weight  and  the  pitot  tube  coefficient  are 
outside  the  above  ranges,  do  not  use  the 
nomographs  unless  appropriate  steps  are 
taken  to  compensate  for  the  deviations. 

8.6.4  When  the  stack  is  under  significant 
negative  pressure  (equivalent  to  the  height  of 
the  impinger  stem),  take  care  to  close  the 
coarse-adjust  valve  before  inserting  the  probe 
into  the  stack  in  order  to  prevent  liquid  from 
harking  up  through  the  train.  If  necessary,  a 
low  vacuum  on  the  train  may  have  to  be 
started  prior  to  entering  the  stack. 

8.6.5  When  the  probe  is  in  position,  block 
off  the  openings  around  the  probe  and  stack 
access  port  to  prevent  unrepresentative 
dilution  of  the  gas  stream. 

8.6.6  Traverse  the  stack  cross  section,  as 
required  by  EPA  Method  1, 40  CFR  part  60, 
appendix  A,  being  careful  not  to  bump  the 
probe  nozzle  into  the  stack  walls  when 
sampling  near  the  walls  or  when  removing  or 
inserting  the  probe  through  the  access  port, 
in  order  to  minimize  the  chance  of  extracting 
deposited  material. 

8.6.7  During  the  test  run,  make  periodic 
adjustments  to  keep  the  temp«ature  around 
the  probe  at  the  proper  levels.  Add  more  ice 
and,  if  necessary,  salt,  to  maintain  a 
temperature  of  <  20*C  (68*F)  at  the  silica  gel 
outlet 

8.6.8  A  single  train  shall  be  used  for  the 
entire  sampling  run,  except  in  cases  where 
simultaneous  sampling  is  required  in  two  or 
more  separate  ducts  or  at  two  or  more 
different  locations  within  the  same  duct,  or 
in  cases  where  equipment  Cailure  necessitates 
a  change  of  trains.  An  additional  train  or 
trains  may  also  be  used  for  sampling  when 
the  capacity  of  a  single  train  is  exceeded. 

8.6.9  When  two  or  more  trains  are  used, 
separate  analyses  of  components  from  each 
train  shall  be  performed.  If  multiple  trains 
have  been  us^  because  the  capacity  of  a 
single  train  would  be  exceeded,  first 
impingers  from  each  train  may  be  combined, 
and  second  impingers  from  each  train  may  be 
combined. 

8.6.10  At  the  end  of  the  sampling  run. 
turn  off  the  coarse-adjust  valve,  remove  the 
{Kobe  and  nozzle  from  the  stack,  turn  off  the 
{mmp,  record  the  final  dry  gas  meter  reading, 
and  conduct  a  {XMt-test  Irak-check.  Also, 
check  the  pitot  lines  as  described  in  EPA 
Method  2, 40  CFR  {tart  60,  ap{iendix  A.  The 
lines  must  pass  this  leak-check  in  order  to 
validate  the  velocity-head  data. 


8.6.11  Calculate  {>ercent  isokineticity  (see 
Method  2)  to  determine  whether  the  run  was 
valid  or  another  test  should  he  made. 

8.7  Sample  Preservation  and  Handling. 

8.7.1  Samples  from  most  sources 
applicable  to  this  method  have  acceptable 
holding  times  using  normal  handling 
practices  (shipping  samples  iced,  storing  in 
refrigerator  at  2°C  imtil  analysis).  However, 
forming  section  stacks  and  other  sources 
using  waste  water  sprays  may  be  subject  to 
microbial  contamination.  For  these  sources,  a 
biocide  (quaternary  ammonium  com{)ound 
solution)  may  be  added  to  collected  samples 
to  improve  sample  stability  and  method 
ruggedness. 

8.7.2  Sample  holding  time:  Samples 
should  be  analyzed  within  14  days  of 
collection.  Samples  must  be  refrigerated/kept 
cold  for  the  entire  {leriod  preceding  analysis. 
After  the  samples  ^ve  been  brought  to  room 
tem|)erature  for  analysis,  any  analyses 
needed  should  be  performed  on  the  same 
day.  Re{>rated  cycles  of  wanning  the  samples 
to  room  tem{)erature/refrigerati^rewanning. 
then  analyzing  again,  etc.,  have  not  been 
investigated  in  depth  to  evaluate  if  analyte 
levels  remain  stable  fw  all  sources. 

8.7.3  Additional  studies  will  be 
{wrformed  to  evaluate  whether  longer  sample 
holding  times  are  feasible  for  this  method. 

8.8  Sample  Recovery. 

8.8.1  Preparation: 

8.8.1.1'  Pro{>er  cleanup  procedure  begins 
as  soon  as  the  probe  is  removed  from  the 
stack  at  the  end  of  the  sampling  {)eriod. 

Allow  the  probe  to  cool.  When  the  probe  can 
be  handled  safely,  wipe  off  all  external 
{Mtticulate  matter  near  the  tip  of  the  probe 
nozzle  and  place  a  cap  over  ffie  tip  to  prevent 
losing  or  gaining  {rarticulate  matter.  Do  not 
cap  the  probe  tightly  while  the  sampling 
train  is  cooling  because  a  vacuum  will  be 
created,  drawing  liquid  from  the  impingers 
back  through  the  sampling  train. 

8.8.1.2  Before  moving  the  sampling  train 
to  the  cleanup  site,  remove  the  probe  tom 
the  sampling  train  and  cap  the  open  outlet, 
being  careful  not  to  lose  any  condensate  that 
might  he  present.  Remove  ffie  umbilical  cord 
from  the  last  impinger  and  cap  the  impinger. 
If  a  flexible  line  is  used,  let  any  condensed 
water  or  liquid  drain  into  the  impingers.  Cap 
off  any  0{)en  impinger  inlets  and  outlets. 
Groimd  glass  stoppers.  Teflon  ca{M,  or  caps 
of  other  inert  materials  may  be  used  to  s^ 
all  npofiingn. 

8.8.t.3  Transfer  the  probe  and  impingn 
assembly  to  an  area  that  is  clean  and 
protect^  from  wind  so  that  the  chances  of 
contaminating  or  losing  the  sample  are 
minimized. 

8.8.1.4  Ins{>ect  the  train  before  and  during 
disassembly,  and  note  any  dbnormal 
conditions. 

8.8.1.5  Save  a  {>ortion  of  the  washing 
solution  (high  purity  water)  used  for  cleanup 
as  a  blank. 

8.8.2  Sample  Containers: 

8.8.2.1  Container  1:  Probe  and  Impinger 
Catches.  Using  a  graduated  cylinder,  measure 
to  the  nearest  ml,  and  record  the  volume  of 
the  solution  in  the  first  three  impingers. 
Alternafively,  the  solution  may  be  weighed  to 
the  nearest  0.5  g.  Include  any  condensate  in 
the  {itobe  in  this  determmation.  Transfra  the 


combined  impinger  solution  from  the 
graduated  cylinder  into  the  polyethylene 
bottle.  Taki^  care  that  dust  on  the  outside 
of  the  probe  or  other  exterior  surfaces  does 
not  get  into  the  sample,  clean  all  surfeces  to 
which  the  sample  is  ex{>osed  (including  the 
probe  nozzle,  probe  fitting,  probe  liner,  first 
three  impingers.  and  impinger  coimectors) 
with  water.  Use  less  than  400  ml  for  the 
entire  waste  (250  ml  would  be  better,  if 
[Kissible).  Add  the  rinse  water  to  the  sample 
container. 

8.8.2.1.1  Carefully  remove  the  probe 
nozzle  and  rinse  the  inside  surfece  with 
water  from  a  wash  bottle.  Brush  with  a  bristle 
brush  and  rinse  until  the  rinse  shows  no 
visible  particles,  after  which  make  a  final 
rinse  of  the  inside  surfece.  Brush  and  rinse 
the  inside  {larts  of  the  Swagelok  (or 
equivalent)  fitting  writh  water  in  a  similar 
way. 

8.8.2.1.2  Rinse  the  probe  liner  with  water. 
While  squirting  the  water  into  the  up{)er  end 
of  the  probe.^lt  and  rotate  the  probe  so  that 
all  inside  surfeces  will  be  wett^  with  water. 
Let  the  water  drain  from  the  lower  end  into 
the  sample  container.  The  tester  may  use  a 
fuimel  (glass  or  {mlyethylene)  to  aid  in 
transferring  the  liquid  washes  to  the 
container.  Follow  the  rinse  with  a  bristle 
brush.  Hold  the  probe  in  an  inclined 
{wsition,  and  squirt  water  into  the  upjwr  end 
as  the  probe  brush  is  being  pushed  with  a 
twisting  action  through  the  probe.  Hold  the 
sample  container  underneath  the  lower  end 
of  the  probe,  and  catch  any  water  and 
{mrticulate  matter  that  is  brushed  from  the 
probe.  Run  the  brush  through  the  probe  three 
times  or  more.  Rinse  the  brush  with  water 
and  quantitatively  collect  these  washings  in 
the  sample  container.  After  the  brushing, 
make  a  final  rinse  of  the  probe  as  describe 
above.  (Note:  Two  {>eople  should  clean  the 
probe  in  order  to  minimize  sample  losses. 
Between  sampling  runs,  brushes  must  be 
kept  clean  and  free  from  contamination.) 

8.8.2.1.3  Rinse  the  inside  surfece  of  each 
of  the  first  three  impingers  (and  coimecting 
tubing)  three  se{>arate  times.  Use  a  small 
{rartion  of  water  for  each  rinse,  and  brush 
each  surfece  tc  which  the  sample  is  ex{x>sed 
with  a  bristle  brush  to  ensure  recovery  of  fine 
particulate  matter.  Make  a  final  rinse  of  each 
surfece  and  of  the  brush,  using  water. 

8.8.2.1.4  After  all  water  washing  and 
{Muticulate  matter  have  been  collected  in  the 
sample  container,  tightmr  the  lid  so  the 
sample  will  not  leak  out  when  the  container 
is  ship{>ed  to  the  laboratory.  Marie  the  height 
of  the  fluid  level  to  determine  whether 
leakage  occurs  during  transport.  Label  the 
container  clearly  to  identify  its  contents. 

8.8.21.5  If  the  first  two  impingers  are  to 
be  analyzed  se{>arately  to  check  for 
breakthrough,  sei)arate  the  contents  and 
rinses  of  the  two  impingers  into  individual 
containers.  Care  must  be  taken  to  avoid 
physical  carryover  from  the  first  impinger  to 
the  second.  Any  physical  carryover  of 
collected  moisture  into  the  second  impinger 
will  invalidate  a  breakthrough  assessment. 

8.8.2.2  Container  2:  Sample  Blank. 
Prepare  a  blank  by  using  a  {xilyethylene 
container  and  adffing  a  volume  of  water 
equal  to  the  total  volume  in  Container  1. 
Process  the  blank  in  the  same  manner  as 
Container  1. 
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8.8.2.3  Container  3:  Silica  Gel.  Note  the 
color  of  the  indicating  silica  gel  to  determine 
whether  it  has  been  completely  spent  and 
make  a  notation  of  its  condition.  The 
impinger  containing  the  silica  gel  may  be 
U8^  as  a  sample  transport  container  with 
both  ends  sealed  with  tightly  htting  caps  or 
plugs.  Ground-glass  stoppers  or  Teflon  caps 
may  be  used.  The  silica  gel  impinger  should 
then  be  labeled,  covered  with  aluminum  foil, 
and  packaged  on  ice  for  transport  to  the 
laboratory.  If  the  silica  gel  is  removed  from 
the  impinger,  the  tester  may  use  a  funnel  to 
pour  the  silica  gel  and  a  rubber  policeman  to 
remove  the  silica  gel  from  the  impinger.  It  is 
not  necessary  to  remove  the  small  amount  of 
dust  particles  that  may  adhere  to  the 
impinger  wall  and  are  difficult  to  remove. 
Since  the  gain  in  weight  is  to  be  used  for 
moisture  calculations,  do  not  use  water  or 
other  liquids  to  transfer  the  silica  gel.  If  a 
balance  is  available  in  the  freld,  the  spent 
silica  gel  (or  silica  gel  plus  impinger)  nuy  be 
weighed  to  the  nearest  0.5  g. 

8.8.2.4  Sample  containers  should  be 
placed  in  a  cooler,  cooled  by  (although  not 
in  contact  with)  ice.  Putting  sample  bottles  in 
zip-lock  bags  can  aid  in  maintaining  the 
integrity  of  the  sample  labels.  Sample 
containers  should  be  placed  vertic^ly  to 
avoid  leakage  during  shipment.  Samples 
should  be  cooled  during  shipment  so  they 
will  be  received  cold  at  the  laboratory.  It  is 
critical  that  samples  be  chilled  immediately 
after  recovery.  If  the  source  is  susceptible  to 
microbial  contamination  from  wash  water 
(e.g.)  forming  section  stack),  add  biocide  as 
directed  in  section  8.2.5. 

8.8.2.5  A  quaternary  ammonium 
compoimd  can  be  used  as  a  biocide  to 
stabilize  samples  against  microbial 
degradation  following  collection.  Using  the 
stock  quaternary  ammonium  compound 
(QAC)  solution;  add  2.5  ml  QAC  solution  for 
every  100  ml  of  recovered  sample  volume 
(estimate  of  volume  is  satisfactory) 
inunediately  after  collection.  The  total 
voliune  of  QAC  solution  must  be  accurately 
known  and  recorded  to  correct  for  any 
dilution  caused  by  the  QAC  solution 
addition. 

8.8.3  Sample  Preparation  for  Analysis 

8.8.3.1  The  sample  should  be  refrigerated 
if  the  analysis  will  not  be  performed  on  the 
day  of  sampling.  Allow  the  sample  to  warm 
at  room  temperature  for  about  two  hours  (if 
it  has  been  refrigerated)  prior  to  analyzing. 

8.8.3.2  Analyze  the  sample  by  the 
patarosaniline  method,  as  described  in 
Section  11.  If  the  color-developed  sample  has 
an  absorbance  above  the  highest  standard,  a 
suitable  dilution  in  high  purity  water  should 
be  prepared  and  analyzed. 

9.  Quality  Control. 

9.1  Sampling:  See  EPA  Manual  600/4-77- 
02b  for  Method  5  quality  coritrol. 

9.2  Analysis;  The  quality  assurance 
program  required  for  t^  method  includes 
the  analysis  of  the  field  and  method  blanks, 
and  procedure  validations.  The  positive 
identification  and  quantitation  of 
formaldehyde  are  dependent  on  the  integrity 
of  the  samples  received  and  the  precision 
and  accuracy  of  the  analytical  methodology. 
Quality  assiuence  procedures  for  this  method 
are  designed  to  monitor  the  performance  of 


the  analytical  methodology  and  to  provide 
the  required  information  to  take  corrective 
action  if  problems  are  observed  in  laboratory 
operations  or  in  field  sampling  activities. 

9.2.1  Field  Blanks:  Field  blanks  must  be 
submitted  with  the  samples  collected  at  each 
sampling  site.  The  field  blanks  include  the 
sample  bottles  containing  aliquots  of  sample 
recovery  water,  and  water  reagent.  At  a 
minimum,  one  complete  sampling  train  will 
be  assembled  in  the  field  staging  area,  taken 
to  the  sampling  area,  and  lei^-checked  at  the 
begiiming  and  end  of  the  testing  (or  for  the 
same  total  number  of  times  as  the  actual 
sampling  train).  The  probe  of  the  blank  train 
must  be  heated  during  the  sample  test.  The 
train  will  be  recovered  as  if  it  were  an  actual 
test  sample.  No  gaseous  sample  will  be 
passed  through  the  blank  sampling  train. 

9.2.2  Bla^  Correction:  The  field  blank 
formaldehyde  concentrations  will  be 
subtracted  from  the  appropriate  sample 
formaldehyde  concentrations.  Blank 
formaldehyde  concentrations  above  0.25  pg/ 
ml  should  be  considered  suspect,  and 
subtraction  from  the  sample  formaldehyde 
concentrations  should  be  performed  in  a 
maimer  acceptable  to  the  applicable 
administrator. 

9.2.3  Method  Blanks;  A  method  blank 
must  be  prepared  for  each  set  of  analytical 
operations,  to  evaluate  contamination  and 
artifacts  that  can  be  derived  from  glassware, 
reagents,  and  sample  handling  in  the 
laboratory. 

10.  Calibration. 

10.1  Probe  Nozzle:  Probe  nozzles  shall  be 
calibrated  before  their  initial  use  in  the  field. 
Using  a  micrometer,  measure  the  inside 
diameter  of  the  nozzle  to  the  nearest  0.025 
mm  (0.001  in).  Make  measurements  at  three 
separate  places  across  the  diameter  and 
obtain  the  average  of  the  measurements.  The 
difference  between  the  high  and  low 
numbers  shall  not  exceed  0.1  mm  (0.004  in). 
When  the  nozzle  becomes  nicked  or 
corroded,  it  shall  be  repaired  and  calibrated, 
or  replaced  with  a  calibrated  nozzle  before 
use.  Each  nozzle  must  be  permanently  and 
uniquely  identified 

10.2  Pitot  Tube:  The  Type  S  pitot  tube 
assembly  shall  be  calibrate  according  to  the 
procedure  outlined  in  Section  4  of  EPA 
Method  2,  or  assigned  a  nominal  coefficient 
of  0.84  if  it  is  not  visibly  nicked  or  corroded 
and  if  it  meets  design  and  intercomponent 
spacing  specifications. 

10.3  Metering  System. 

10.3.1  Before  its  initial  use  in  the  field, 
the  metering  system  shall  be  calibrated 
according  to  the  procedure  outlined  in 
APTD-0576.  Instead  of  physically  adjusting 
the  dry-gas  meter  dial  readings  to  correspond 
to  the  wet-test  meter  readings,  calibration 
factors  may  be  used  to  correct  the  gas  meter 
dial  readings  mathematically  to  the  proper 
values.  Before  calibrating  the  metering 
system,  it  is  suggested  that  a  leak-check  be 
conducted.  For  metering  systems  having 
diaphragm  pumps,  the  normal  leak-che^ 
procedure  will  not  delete  leakages  with  the 
pump.  For  these  cases,  the  following  leak- 
check  procedure  will  apply:  make  a  ten- 
minute  calibration  run  at  0.00057  m^min 
(0.02  cfin).  At  the  end  of  the  run,  take  the 
difference  of  the  measured  wet-test  and  dry- 


gas  meter  volumes  and  divide  the  difterence 
by  10  to  get  the  leak  rate.  The  leak  rate 
should  not  exceed  0.00057  m^n^  (0.02  cfrn). 

10.3.2  After  each  field  use,  dieck  the 
calibration  of  the  metering  system  by 
performing  three  calibration  runs  at  a  single 
intermediate  orifice  setting  (based  on  the 
previous  field  test).  Set  the  vacuum  at  the 
maximum  value  reached  during  the  test 
series.  To  adjust  the  vacuum,  insert  a  valve 
between  the  wet-test  meter  and  the  inlet  of 
the  metering  system.  Calculate  the  average 
value  of  the  c^bration  factor.  If  the 
calibration  has  changed  by  more  than  5 
percent,  recalibrate  the  meter  over  the  full 
range  of  orifice  settings,  as  outlined  in 
APTI>-0576. 

10.3.3  Leak-check  of  metering  system: 

The  portion  of  the  sampling  train  from  the 
pump  to  the  orifice  meter  (see  Figure  1) 
should  be  leak-checked  prior  to  initial  use 
and  after  each  shipment.  Leakage  after  the 
pump  will  result  in  less  volume  being 
recorded  than  is  actually  sampled.  Use  the 
following  procedure:  Close  the  main  valve  on 
the  meter  box.  Insert  a  one-hole  rubber 
stopper  with  rubber  tubing  attached  into  the 
orifice  exhaust  pipe.  Disconnect  and  vent  the 
low  side  of  the  orifice  manometer.  Close  off 
the  low  side  orifice  tap.  Pressurize  the  system 
to  13-18  cm  (5-7  in)  water  column  by 
blowing  into  the  rubber  tubing.  Pinch  off  the 
tubing  and  observe  the  manometer  for  1  min. 
A  loss  of  pressure  on  the  manometer 
indicates  a  leak  in  the  meter  box.  Leaks  must 
be  corrected.  (Note:  If  the  dry-gas  meter 
coefficient  values  obtained  before  and  after  a 
test  series  differ  by  >5  percent,  either  the  test 
series  must  be  voided  or  calculations  for  test 
series  must  be  performed  using  whichever 
meter  coefficient  value  (i.e.,  before  or  after) 
gives  the  lower  value  of  total  sample 
volume.) 

10.4  Probe  Heater  The  probe  heating 
system  must  be  calibrated  before  its  initial 
use  in  the  field  according  to  the  procedure 
outlined  in  APTD-0576.  Probes  constructed 
according  to  APTD-0581  need  not  be 
calibrated  if  the  calibration  curves  in  APTD- 
0576  are  used. 

10.5  Temperature  gauges:  Use  the 
procedure  in  section  4.3  of  USEPA  Method 
2  to  calibrate  in-stack  temperature  gauges. 
Dial  thermometers  such  as  are  used  for  the 
dry  gas  meter  and  condenser  outlet,  shall  be 
calibrated  against  mercury-in-glass 
thermometers. 

10.6  Barometer:  Adjust  the  barometer 
initially  and  before  each  test  series  to  agree 
to  within  ±  2.5  mm  Hg  (0.1  in  Hg)  of  the 
mercury  barometer  or  the  correct  barometric 
pressure  value  reported  by  a  nearby  National 
Weather  Service  Station  (same  altitude  above 
sea  level). 

10.7  Balance:  Calibrate  the  balance  before 
each  test  series,  using  Class  S  standard 
weights.  The  weights  must  be  within  ±  0.5 
percent  of  the  standards,  or  the  balance  must 
be  adjusted  to  meet  these  limits. 

11.0  Procedure  for  Analysis. 

a.  The  working  formaldehyde  standards 
(0.25, 0.50, 1.0,  2.0,  and  3.0  pg/ml)  are 
analyzed  and  a  calibration  curve  is  calculated 
for  each  day's  analysis.  The  standards  should 
be  analyzed  first  to  ensure  that  the  method 
is  working  properly  prior  to  analyzing  the 
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samples.  In  addition,  a  sample  of  the  high- 
purity  water  should  also  be  analyzed  and 
used  as  a  “0”  formaldehyde  standard. 

b.  The  prodedure  for  analysis  of  samples 
and  standards  is  identical:  Using  the  pipet  set 
to  2.50  ml.  pipet  2.50  ml  of  the  solution  to 

be  analyzed  into  a  polystyrene  cuvette.  Using 
the  250  pi  pipet.  pipet  250  pi  of  the 
pararosaniline  reagent  solution  into  the 
cuvette.  Seal  the  top  of  the  cuvette  writh  a 
Parafilm  square  and  shake  at  least  30  seconds 
to  ensure  the  solution  in  the  cuvette  is  well- 
mixed.  Peel  beck  a  comer  of  the  Parafilm  so 
the  next  reagent  can  be  added.  Using  the  250 
pi  pipet,  pipet  250  pi  of  the  sodium  sulfite 
reagent  solution  into  the  cuvette.  Reseal  the 
cuvette  with  the  Parafilm,  and  again  shake 
for  about  30  seconds  to  mix  the  solution  in 
the  cuvette.  Record  the  time  of  addition  of 
the  sodium  sulfite  and  let  the  color  develop 
at  room  temperature  for  60  minutes.  Set  the 
spectrophotometer  to  570  nm  and  set  to  read 
in  Absorbance  Units.  The  spectrophotometer 
should  be  equipped  with  a  holder  for  the  1- 
cm  pathlength  cuvettes.  Place  cuvette(s) 
containing  high-purity  water  in  the 
spectrophotometer  and  adfust  to  read  0.000 
AU. 

c.  After  the  60  minutes  color  development 
period,  read  the  standard  and  samples  in  the 
spectrophotometer.  Record  the  Absorbance 
reading  for  each  cuvette.  The  calibration 
curve  is  calculated  by  linear  regression,  with 
the  formaldehyde  concentration  as  the  *‘x” 
coordinate  of  the  pair,  and  the  absorbance 
reading  as  the  “y”  coordinate.  The  procedure 
is  very  reproducible,  and  typically  will  yield 
values  similar  to  these  for  the  calibration 
curve: 

Correlation  Coefficient:  0.9999 
Slope:  0.50 
Y-Intercept:  0.090 

d.  The  formaldehyde  concentration  of  the 
samples  can  be  found  by  using  the  trend-line 
feature  of  the  calculator  or  computer  program 
used  for  the  linear  regressiorL  For  example, 
the  TI-55  calculators  use  the  **X”  key  (this 
gives  the  predicted  formaldehyde 
concentration  for  the  value  of  the  absorbance 
you  key  in  for  the  sample).  Multiply  the 
formaldehyde  concentration  form  the  sample 
by  the  dilution  fector,  if  any.  for  the  sample 
to  give  the  formaldehyde  concentration  of  the 
original,  undiluted,  sample  (units  will  be 
micrograms/ml). 

11.1  Notes  on  the  Pararosaniline 
Procedure. 

11.1.1  The  pararosaniline  method  is 
temperature-sensitive.  However,  the  small 
fluctuations  typical  of  a  laboratory  will  not 
significantly  afifect  the  results. 

11.1.2  1^  calibration  curve  is  linear  to 
beyond  4  pg/ml  formaldehyde,  however,  a 
research-grade  spectrophotometer  is  required 
to  reprodudbly  read  the  high  absorbance 
values.  Consult  your  instrument  manual  to 
evaluate  the  capability  of  the 
spectrophotometer. 


11.1.3  The  quality  of  the  laboratory  water 
used  to  prepare  standards  and  make  dilutions 
is  critical.  It  is  important  that  the  cautions 
given  in  the  Reagents  section  be  observed. 
This  procedure  allows  quantitation  of 
formaldehyde  at  very  low  levels,  and  thus  it 
is  imperative  to  avoid  contamination  from 
other  sources  of  formaldehyde  and  to 
exercise  the  degree  of  care  required  for  trace 
analyses. 

11.1.4  The  analyst  should  become 
familiar  with  the  operation  of  the  Oxford  or 
equivalent  pipettors  before  using  them  for  an 
analysis.  Follow  the  instructions  of  the 
manufacturer,  one  can  pipet  water  into  a 
tared  container  on  any  analytical  balance  to 
check  pipet  accuracy  and  precision.  This  will 
also  establish  if  the  proper  technique  is  being 
used.  Always  use  a  new  tip  for  each  pipetting 
operation. 

11.1.5  This  procedure  follows  the 
recorrunendations  of  ASTM  Standard  Guide 
D  3614,  reading  all  solutions  versus  water  in 
the  reference  cell.  This  allows  the  absoibance 
of  the  blank  to  be  tracked  on  a  daily  basis. 
Refer  to  ASTM  D  3614  for  more  information. 

12.0  Cedcalations. 

Cany  out  calculations,  retaining  at  least 
one  exfra  decimal  figure  beyond  that  of  the 
acquired  data.  Round  off  figures  after  final 
calculations. 

12.1  Calculations  of  Total  Formaldehyde. 

12.1.1  To  determine  the  total 
formaldehyde  in  mg,  use  the  following 
equation  if  biocide  was  not  used: 

Total  mg  formaldehyde= 


Cj  X  V  X  DF  X  0.001  mg/ fig 

Where: 

Cd=nieasured  cone,  formaldehyde,  “pg/ml; 
V=total  voliune  of  stack  sample,  ml; 
DF=dilution  fector. 

12.1.2  To  determine  the  total 
formaldehyde  in  mg,  use  the  following 
equation  if  biocide  was  used: 

Total  mg  fonnaldehyde= 


C,xV 

(V-B)xDFx  0.001  mg/fig 

Where: 

Cd=nieasured  cone,  formaldehyde,  pg/ml; 
V=total  volume  of  stack  sample,  ml; 

B=total  volume  of  biocide  added  to  sample, 
ml; 

DF=dilution  fector. 

12.2  Formaldehyde  concentration  (mg/ 
m^)  in  stack  gas.  Determine  the  formaldehyde 
concentration  (mg/m^)  in  the  stack  gas  using 
the  following  equation: 

Formaldehyde  concentration  (mg/m3)= 


Kx  [total  formaldehyde,  mg] 
V„(std) 


Where: 

K=35.31  cu  for  Vnlstd)  in  English  units, 
or 

K=1.00  m^/m^  for  Vm(8td)  in  metric  units; 
Vm(std)=volume  of  gas  sample  measured  by 
a  dry  gas  meter,  corrected  to  standard 
conditions,  dsem  (dsef). 

12.3  Average  Dry  Gas  Meter  Temperature 
and  Average  Orifice  Pressure  Drop  are 
obtained  from  the  data  sheet. 

12.4  Dry  Gas  Volume:  Calculate  Vm(8td) 
and  adjust  for  leakage,  if  necessary,  using  the 
equation  in  Section  6.3  of  EPA  Method  5, 40 
CFR  part  60,  appendix  A. 

12.5  Volume  of  Water  Vapor  and 
Moisture  Content:  Calculated  the  volume  of 
water  vapor  and  moisture  content  from 
equations  5-2  and  5-3  of  EPA  Method  5. 

13.0  Method  Performance. 

The  precision  of  this  method  is  estimated 
to  be  better  thaii  ±  5  percent,  expressed  as  ± 
the  percent  relative  standard  deviation. 

14.0  Pollution  Prevention.  (Reserved) 

15.0  Waste  Management.  (Reserved) 

16.0  References. 

US  EPA  40  CFR,  Part  60,  Appendix  A,  Test 
Methods  1-5 

Method  318 — Extractive  Fl'lR  Method  for  the 
Measurement  of  Emissions  from  the  Mineral 
Wool  and  Wool  Fiberglass  Industries 

1.  Scope  and  Application 

1.1  Scope.  The  analytes  measured  by  this 
method  and  their  CAS  numbers  are: 

Carbon  Monoxide:  630-08-0 

Carbonyl  Sulfide:  463-58-1 
Formaldehyde:  50-00-0 
Methanol:  1455-13-8 
Phenol:  108^95-2 

1.2  Applicability.  ^ 

1.2.1  This  method  is  applicable  for  the 
determination  of  formaldehyde,  phenol, 
methanol,  carbonyl  sulfide  (COS)  and  carbon 
monoxide  (CO)  concentrations  in  controlled 
and  uncontrolled  emissions  from 
manufacturing  processes  using  phenolic 
resins.  The  compounds  are  arudyzed  in  the 
mid-infrared  spectral  region  (about  400  to 
4000  cm~  >  or  25  to  2.5  pm).  Suggested 
analytical  regions  are  given  below  (Table  1). 
Slight  deviations  from  these  recommended 
regiorut  may  be  irecessary  due  to  variations  in 
moisture  content  and  ammonia  concentration 
from  source  to  source. 

1.2.2  This  method  does  not  apply  when: 

(a)  polymerization  of  formaldehyde  occurs, 

(b)  moisture  condenses  in  either  the  sampling 
system  m  the  instrumentation,  and  (c)  when 
moisture  content  of  the  gas  stream  is  so  high 
relative  to  the  analyte  concentrations  that  it 
causes  severe  spectral  interference. 
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Table  1.— Example  Analytical  Regions 


Compound 

Analytical  Region 
(cm-') 

fL-fu„ 

Potential  interferants 

Formaldehyde  . 

2840.93-2679.83 

1231.32-1131.47 

1041.56-1019.95 

2028.4-2091.9 

2092.1-2191.8 

Water.  Metharre. 

Water,  Ammonia,  Methane. 
Water,  Ammonia. 

Water.  CO2.  CO. 

Water,  CO2.  COS. 

Phenol  . 

Methanol . 

<X)S*  . 

CO . 

■Sug^ted  analytical  regions  assume  about  15  percent  moisture  and  CO2,  and  that  COS  and  CO  have  about  the  same  absorbance  (in  the 

range  of  10  to  50  ppm.  If  CO  and  COS  are  hundreds  of  ppm  di*  higher,  then  CO2  and  rrtoisture  interfererKe  is  reduced.  If  CO  or  COS  is  present 
at  high  concentration  and  the  other  at  low  corKentration,  then  a  shorter  cell  pathlength  may  be  necessary  to  measure  the  high  corx:entration 
component. 


1.3  Method  Range  and  Sensitivity. 

1.3.1  The  analytical  range  is  a  function  of 
instrumental  design  and^omposition  of  the 
gas  stream.  Theoretical  detection  limits 
depend,  in  part,  on  (a)  the  absorption 
coefficient  of  the  compound  in  the  analytical 
frequency  region,  (b)  the  spectral  resolution, 
(c)  interferometer  sampling  time,  (d)  detector 
sensitivity  and  response,  and  (e)  abrarption 
pathlength. 

1.3.2  Practically,  there  is  no  upper  limit 
to  the  range.  The  practical  lower  detection 
limit  is  usually  higher  than  the  theoretical 
value,  and  depends  on  (a)  moisture  content 
of  the  flue  gas,  (b)  presence  of  interferants, 
and  (c)  losses  in  the  sampling  system.  In 
general,  a  22  meter  pathlengffi  cell  in  a 
suitable  sampling  system  can  achieve 
practical  detection  limits  of  1.5  ppm  for  three 
compounds  (formaldehyde,  phenol,  and 


methanol)  at  moisture  levels  up  to  15  percent 
by  volume.  Sources  with  uncontrolled 
emissions  of  CX)  and  COS  may  require  a  4 
meter  pathlength  cell  due  to  fogh 
concentration  levels.  For  these  two 
compounds,  make  sure  absorbance  of  highest 
concentration  component  is  <1.0. 

1.4  Data  Quality  Objectives. 

1.4.1  In  designing  or  configuring  the 
system,  the  analyst  fint  sets  the  data  quality 
objectives,  i.e.,  the  desired  lower  detection 
limit  (DLi)  and  the  desired  analytical 
uncertainty  (AUd  for  each  compound.  The 
instrumental  parameters  (factors  b,  c,  d,  and 
e  in  Section  1.3.1)  are  then  chosen  to  meet 
these  requirements,  using  Appendix  D  of  the 
FTIR  Protocol. 

1.4.2  Data  quality  for  each  application  is 
determined,  in  part,  by  measuring  the  RMS 
(Root  Mean  Square)  noise  level  in  each 


analytical  spectral  region  (Appendix  C  of  the 
FTIR  Protocol).  The  RMS  noise  is  defined  as 
the  RMSD  (Root  Mean  Square  Deviation)  of 
the  absorbance  values  in  an  analytical  r^ion 
from  the  mean  absorbance  value  of  the 
region.  Appendix  D  of  the  FTIR  Protocol 
defines  the  MAUim  (minimum  analyte 
uncertainty  of  the  i"*  analyte  in  the  m*** 
analytical  region).  The  MAU  is  the  minimuip 
analyte  concentration  for  which  the 
analytical  uncertainty  limit  (AUO  can  be 
maintained:  If  the  measured  analyte 
concentration  is  less  than  MAUi,  then  data 
quality  is  unacceptable.  Table  2  ^ves  some 
example  DL  and  AU  values  along  with 
calculated  areas  and  MAU  values  using  the 
protocol  procedures. 


Table  2.— Example  Pre-Test  Protcxxdl  Calculations 


Protocol  value 

Form 

Phenol 

Methanol 

Protocol 

appendix 

Reference  concentratiorr*  (ppm-meters)/K . 

Reference  Band  Area . . . 

3.016 

8.2544 

3.017 
16  6417 

5.064 

4.9416 

0.1117 

0.2 

1 - 

B 

DL  (ppm-meters)/K . 

AU . 

0.1117 

0.2 

0.1117 

0.2 

B 

B 

Cl  . 

0  02234 

0.02234 

1131.47 

0.02234 

1019.95 

1041.56 

1030.755 

B 

B 

FL  . 

2679.83 

FU  . . ^ 

2840.93 

1231.32 
1181 .395 

B 

B 

FC  . . . 

2760.38 

AAI  (ppm-meters)/K .  . 

0.18440 

0.01201 

0.00132 

B 

RM^ . ! . 

2.28E-03 

1.21E-03 

1.07E-03 

4.68E-03 

c 

MAU  (ppm-meters)/K  . . 

4.45E-02 

7.26E-03 

0 

MAU  (ppm  at  22) . , . . 

0.0797 

0.0130 

0.0084 

D 

*  Concentration  units  are:  ppm  cortcentration  of  the  reference  sample  (ASC),  times  the  path  length  of  the  FTIR  cell  used  when  the  refererxM 
spectrum  was  measured  (meters),  divided  by  the  absolute  temperature  of  the  reference  sample  in  Kelvin  (K),  or  (ppm-metef5)/K. 


2.0  Summary  of  Method. 

2.1  Principle. 

2.1.1  Molecules  are  composed  of 
chemically  bonded  atoms,  which  are  in 
constant  motion.  The  atomic  motions  result 
in  bond  deformations  (bond  stretching  and 
bond-angle  bending).  The  number  of 
fundamental  (or  independent)  vibrational 
motions  depends  on  the  number  of  atoms  (N) 
in  the  molecule.  At  typical  testing 
temperatures,  most  molecules  are  in  the 
ground-state  vilnrational  state  for  most  of 
their  fundamental  vibrational  motions.  A 
molecule  can  undergo  a  transition  from  its 
ground  state  (fm  a  particular  vibration)  to  the 
first  excited  state  by  absorbing  a  quantum  of 


light  at  a  frequency  characteristic  of  the 
molecule  and  the  molecular  motion. 
Molecules  also  undergo  rotational  transitions 
by  absorbing  energies  in  the  fu-infrared  or 
microwave  spectral  regions.  Rotational 
transition  al^rbencies  are  superimposed  on 
the  vil»rational  absorbermies  to  give  a 
characteristic  shape  to  each  rotational- 
vibrational  absorbance  "band.*’ 

2.1.2  Most  molecules  exhibit  more  than 
one  absorbance  band  in  several  frequency 
regions  to  produce  an  infrared  spectrum  (a 
characteristic  pattern  of  bands  or  a 
“fingerprint”)  that  is  unique  to  each 
molecule.  The  infrared  spectrum  of  a 
molecule  depends  on  its  structure  (bond 


I 


lengths,  bond  angles,  bond  strengths,  and 
atomic  masses).  Even  small  differences  in 
structure  can  produce  significantly  different 
spectra. 

2.1.3  Spectral  band  intensities  vary  with 
the  concentration  of  the  absorbing 
compound.  Within  constraints,  the 
relationship  between  absorbance  and  sample 
concentration  is  linear.  Sample  spectra  are 
compared  to  reference  spectra  to  determine 
the  species  and  their  concentrations. 

2.2  Sampling  and  Analysis. 

2.2.1  Flue  gas  is  continuously  extracted 
from  the  source,  and  the  gas  w  a  portion  of 
the  gas  is  conveyed  to  the  FTIR  gas  cell, 
where  a  spectrum  of  the  flue  gas  is  recorded. 
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Absorbance  band  intensities  are  related  to 
sample  concentrations  by  Beer’s  Law. 

A.=£a,lx:,  (1) 

where: 

Av  =  absorbance  of  the  i^^component  at  the 
Dven  frequency,  Y 
a  =  absorption  coefficient  of  the  i"* 
component  at  the  frequency,  Y 
b  =  path  length  of  the  cell, 
c  =  concentration  of  the  i***  compound  in  the 
sample  at  frequency  Y 

2.2.2  After  identifying  a  compound  from 
the  infrared  spectrum,  its  concentration  is 
determined  by  comparing  band  intensities  in 
the  sample  spectrum  to  l^d  intensities  in 
“reference  spectra”  of  the  formaldehyde, 
phenol,  methanol,  COS  and  CO.  These 
reference  spectra  are  available  in  a 
permanent  soft  copy  from  the  EPA  spectral 
library  on  the  EMllC  bulletin  board.  The 
source  may  also  prepare  reference  spectra 
according  to  Section  4.5  of  the  FTIR  Protocol. 
(Note:  Reference  spectra  not  prepared 
according  to  the  f  TlK  Protocol  are  not 
acceptable  for  use  in  this  test  method. 
Documentation  detailing  the  FTIR  Protocol 
steps  used  in  preparing  any  non-EPA 
reference  spectra  shall  be  included  in  each 
test  report  submitted  by  the  source.) 

2.2.3  Analyte  spiking  is  used  for  quality 
assurance.  Analyte  spiking  shall  be  carried 
out  before  the  fint  run  (a  test  consists  of 
three  runs)  and  after  the  third  run.  Unless 
otherwise  specified  in  the  applicable 
r^ulation,  a  run  shall  consist  of  8  discrete 
rradings  taken  by  the  FTIR  over  an  hour. 
Therefore,  a  test  shall  consist  of  two  analyte 
spike  interferograms  (assuming  a  mixture  of 
compoimds  was  introduced  simultaneously 
for  the  analyte  spike;  if  each  compound  was 
introduced  individually,  two  analyte  spike 
interferograms  would  be  recorded  for  each 
target  compound),  24  stack  sample 
interferograms,  and  their  corresponding 
backgrotmd  readings. 

2.3  Operator  Requirements.  The  analyst 
must  have  some  knowledge  of  source 
sampling  and  of  infrared  spectral  patterns  to 
operate  the  sampling  system  and  to  choose  a 
suitable  instrument  configuration.  The 
analyst  should  also  understand  FTIR 
iiutrument  operation  well  enough  to  choose 
an  instrument  configuration  consistent  with 
the  data  quality  ob)ectives. 

3.0  Definitions. 

See  Appendix  A  of  the  FTIR  Protocol. 

4.0  Interferences. 

4.1  Analytical  (or  Spectral)  Interferences. 
Water  vapor.  High  concentrations  of 
ammonia  (hundreds  of  ppm)  may  interfere 
with  the  analysis  of  low  concentrations  of 
methanol  (1  to  5  ppm).  For  CO,  carbon 
dioxide  and  water  may  be  interfnants.  In 
cases  where  COS  levels  are  low  relative  to 
CO  levels,  CO  and  water  may  be  interferants. 

4.2  Sampling  System  Interferences. 

Water,  if  it  condenses,  and  ammonia,  which 
reacts  with  formaldehyde. 

5.0  Safety. 

5.1  Fontuddehyde  is  a  suspect 
carcinogen;  therefore,  exptosure  to  this 
con^wund  must  be  limited.  Proper 
monitoring  and  safety  precautions  must  be 
practiced  in  any  atnuMpbere  with  potentially 
high  Gonoentratiotu  of  CO. 


5.2  This  method  may  involve  sampling  at 
locations  having  high  positive  or  negative 
pressures,  high  temperatures,  elevated 
heights,  high  concentrations  of  hazardous  or 
toxic  pollutants,  or  other  diverse  sampling 
conditions.  It  is  the  responsibility  of  die 
tester(s)  to  ensure  proper  safety  and  health 
practices,  and  to  determine  the  applicability 
of  regulatory  limitations  before  performing 
this  test  method. 

6.0  Equipment  and  Supplies. 

The  equipment  and  supplies  are  based  on 
the  schematic  of  a  sampling  trajn  shown  in 
Figures  1  and  2.  Either  the  evacuated  or 
purged  sampling  technique  may  be  used  with 
this  sampling  train.  Alternatives  may  be 
used,  provided  that  the  data  quality 
objectives  are  met  as  determined  in  the  post¬ 
analysis  evaluation  (see  Section  13.0). 

6.1  Sampling  Probe.  Class,  stainless  steel, 
or  other  appropriate  material  of  sufficient 
length  and  physical  integrity  to  sustain 
heating,  prevent  adsorption  of  analytes,  and 
to  reach  gas  sampling  point. 

6.2  Particulate  Filters.  A  glass  wool  plug 
(optional)  inserted  at  the  probe  tip  (for  large 
particulate  removal)  and  a  filter  rated  at  1- 
micron  (e.g.,  Balston’’^)  for  fine  particulate 
removal,  placed  irmnediately  after  the  heated 
probe. 

6.3  Sampling  Line/Heating  System. 

Heated  (sufficient  to  prevent  sample 
condensation)  stainless  steel.  Teflon,  or  other 
inert  material  that  does  not  adsorb  the 
analytes,  to  transport  the  sample  to  analytical 
system. 

6.4  Stainless  Steel  Tubing.  Type  316,  e.g., 
%  in.  diameter,  and  appropriate  length  for 
heated  coimections. 

6.5  Calibration/ Analyte  Spike  Assembly. 
A  three  way  valve  assembly  (or  equivalent) 
to  introduce  methanol  spikes  into  the 
sampling  system  at  the  outlet  of  the  probe 
before  the  out-of-stack  particulate  filter  and 
just  before  the  FTIR  an^ytical  system.  See 
Figure  1. 

6.6  Mass  Flow  Meters.  To  accurately 
measure  analyte  spiking  flow  rate,  calibrated 
from  0  to  2  L/min  (±2  percent). 

6.7  Gas  Regulators.  Appropriate  for 
individual  gas  cylinders. 

6.8  Teflon  Tubing.  Diameter  (e.g.,  %  in.) 
and  length  suitable  to  connect  cylinder 
regulators. 

6.9  Sample  Pump.  A  leak-free  pump  (e.g., 
KNF™),  with  by-pass  valve,  capable  of 
pulling  sample  through  entire  sampling 
system  at  a  rate  of  about  10  to  20  L/min.  If 
placed  before  the  analytical  system,  heat  the 
pump  and  use  a  pump  fabricated  from 
materials  non-reactive  to  the  target 
pollutants.  If  the  pump  is  located  after  the 
instrunmnt,  systematically  record  the  sample 
pressure  in  the  gas  cell. 

6.10  Gas  Sample  Manifold.  A  heated 
manifold  that  diverts  part  of  the  sample 
stream  to  the  analyzer,  and  the  test  to  the  by¬ 
pass  discharge  vent  or  other  analytical 
instrumentation. 

6.11  Rotameter.  A  calibrated  0  to  20  L/ 
min  range  rotameter. 

6.12  FTIR  Analytical  System. 
Spectrometer  and  detector,  capable  of 
measuring  fonnaldebyde,  phenol,  methanol, 
OOS  and  CO  to  the  predetermined  minimum 
detectable  leveL  The  system  shall  include  a 


personal  computer  with  compatible  software 
that  provides  real-time  updates  of  the 
spectral  profile  during  sample  collection  and 
spectral  collection. 

6.13  FTIR  Cell  Pump.  Required  for  the 
evacuated  sampling  technique,  capable  of 
evacuating  the  FTIR  cell  voliune  within  2 
minutes.  The  FTIR  cell  pump  should  allow 
the  operator  to  obtain  at  least  8  sample 
spectra  in  1  hour. 

.  6.14  Absolute  Pressure  Gauge.  Heatable 
and  capable  of  measuring  pressure  from  0  to 
1000  mmHg  to  within  ±2.5  mmHg  (e.g., 
BaratronTM). 

6.15  Temperature  Gauge.  Capable  of 
measuring  the  cell  temperature  to  within 
±2*C. 

7.0  Reagents  and  Standards. 

7.1  Methanol/Sulfur  Hexafluoride.  Obtain 
a  gas  cylinder  mixture  of  100  ppm  methanol 
and  2  ppm  SF6  in  Ne  This  gas  mixture  need 
not  be  certified. 

7.2  Ethylene  (Calibration  Transfer 
Standard).  Obtain  NIST  traceable  (or 
Protocol)  cylinder  gas. 

7.3  Nitrogen.  Ultra  high  purity  (UHP) 
grade. 

7.4  Reference  Spectra.  Obtain  reference 
spectra  for  the  target  pollutants  at 
concentrations  that  bracket  (in  “ppm-meter/ 

K)  the  emission  source  levels.  Also,  obtain 
reference  spectra  for  SF6  and  ethylene. 
Suitable  concentrations  are  0.0112  to  0.112 
(ppm-meter)/K  for  SF6  and  5.61  (ppm-meter)/ 
K  or  less  for  ethylene.  The  reference  spectra 
shall  meet  the  criteria  for  acceptance 
outlined  in  Section  2.2.2. 

8.0  Sample  Collection,  Preservation,  and 
Storage. 

Sampling  should  be  performed  in  the 
following  sequence:  Collect  background, 
collect  CTS  spectrum,  QA  spiking  and  direct- 
to-cell  measurement  of  spike  gas,  collect 
samples,  post-test  QA  spiking  and  direct-to- 
cell  measurement,  collect  post-test  CTS 
spectrum,  verify  that  two  copies  of  all  data 
were  stored  on  separate  computer  media. 

8.1  Pretest  Preparations  and  Evaluations. 
Using  the  procedure  in  Section  4.0  of  the 
FTIR  Protocol,  determine  the  optimum 
sapling  system  configuration  for  sampling 
the  target  pollutants.  Table  2  gives  some 
example  values  for  AU,  DL,  and  MAU.  Based 
on  a  study  (Reference  1),  an  FTIR  system 
using  1  cm  ~ '  resolution,  22  meter  path 
lengtfi,  and  a  broad  band  MCT  detector  was 
suitable  for  meeting  the  requirements  in 
Table  2.  Other  factors  that  must  be 
determined  are: 

a.  Test  requirements:  AUi,  CMAX«,  DLi, 
OFUi,  and  tAN  for  each, 
h.  Inteferants:  See  Table  1. 

c.  Sampling  system:  Ls'.  Pma,  Ps',  Ts',  tss. 
Vss;  firactional  error,  MIL. 

d.  Analytical  regions:  1  through  N.,  FL., 
FCn,  and  FUm,  plus  interferants,  FFUm,  FFLm, 
wavenumber  range  FNU  to  FNL.  See  Tables 

1  and  2. 

8.1.1  If  necessary,  sample  and  acquire  an 
initial  spectrum.  Then  determine  the  proper 
operational  pathlength  of  the  instrument  to 
obtain  non-saturated  absorbencies  of  the 
target  analytes. 

8.1.2  Set  up  the  sampling  train  as  shown 
in  Figure  1. 

8.2  Sampling  System  Leak-check.  Leak- 
check  from  the  probe  tip  to  pump  outlet  as 
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follows;  Connect  a  0  to  250-mL/mm  rate 
meter  (rotameter  or  bubble  meter)  to  the 
outlet  of  the  pump.  Close  off  the  inlet  to  the 
probe,  and  note  tte  leakage  rate.  The  leakage 
rate  shall  be  ^00  mL/min. 

8.3  Analytical  System  Leak-check. 

8.3.1  For  the  evacuated  sample 
technique,  close  the  valve  to  the  FTIR  cell, 
and  evacuate  the  absorption  cell  to  the 
minimum  absolute  pressure  Pnun-  Close  the 
valve  to  the  pump,  and  determine  the  change 
in  pressure  APv  after  2  minutes. 

8.3.2  For  both  the  evaciuted  sample  and 
purging  techniques,  pressurize  the  system  to 
about  100  nunHg  above  atmospheric 
pressure.  Isolate  the  pump  and  determine  the 
change  in  pressure  APp  after  2  minutes. 

8.3.3  Measure  the  barometric  pressure,  Pb 
in  mmHg. 

8.3.4  Determine  the  percent  leak  volume 
%Vi,  for  the  signal  integration  time  tss  and 

for  AP - i.e.,  the  larger  of  AP,  or  APp,  as 

follows: 

AP 

%VL=50tss — —  (2) 

*ss 

Where: 

50=100%  divided  by  the  leak-check  time  of 
2  minutes. 

8.3.5  Leak  volumes  in  excess  of  4  percent 
of  the  sample  system  volume  Vn  are 
unacceptable. 

8.4  Background  Spectrum.  Evacuate  the 
gas  cell  to  $5  itunHg,  and  fiU  with  dry 
nitrogen  gas  to  ambient  pressure.  Verify  that 
no  significant  amoimts  of  absorbing  species 
(for  example  water  vapor  and  CO2)  are 
present.  Collect  a  background  spectrum, 
using  a  signal  averaging  period  equal  to  or 
greater  than  the  averaging  period  for  the 
sample  spectra.  Assign  a  unique  file  name  to 
the  background  spectrum.  Store  the  spectra 
of  the  background  interferogram  and 
processed  single-beam  back^und  spectrum 
on  two  separate  computer  media  (one  is  used 
as  the  back-up). 

8.5  Pre-Test  Calibration  Transfer 
Standard.  Evacuate  the  gas  cell  to  SS  trunHg 
absolute  pressure,  and  ^  the  FTIR  cell  to 
atmospheric  pressure  with  the  CTS  gas.  Or, 
purge  the  cell  with  10  cell  volumes  of  CTS 
gas.  Record  the  spectrum. 

8.6  Samples. 

8.6.1  Evacuated  Samples.  Evacuate  the 
absorbance  cell  to  ^  mmHg  absolute 
pressure  before.  Fill  the  cell  with  flue  gas  to 
ambient  pressure  »nd  record  the  spectrum. 
Before  taking  the  next  sample,  evacuate  the 
cell  imtil  no  further  evidence  of  absorption 
exists.  Repeat  this  procedure  to  collect  at 
least  8  separate  spectra  (samples)  in  1  hour. 

8.8.2  Purge  Sapling.  Purge  fire  FTIR  cell 
writh  10  cell  volumes  of  flue  gas  and  at  least 
for  about  10  minutes.  Discontinue  the  gas  cell 
purge,  isolate  the  cell,  and  record  the  sample 
spectrum  and  the  pressrue.  Before  taking  the 
next  sample,  purge  the  cell  writh  10  cell 
volumes  of  flue  gas. 

8.6.3  Continuous  Sampling.  Spectra  can 
be  collected  continuously  while  the  FTIR  cell 
is  being  purged.  The  sample  integration  tirrte, 
Uu  the  sample  flow  rate  through  the  FTIR  gas 
cell,  and  the  total  run  time  must  be  chosen 
so  that  the  collected  data  consist  of  at  least 


10  spectra  writh  each  spectrum  being  of  a 
separate  cell  volume  of  flue  gas.  More  spectra 
can  be  collected  over  the  run  time  and  ^ 
total  run  time  (and  number  of  spectra)  can  be 
extended  as  well. 

8.7  Sampling  QA,  Data  Storage  and 
Reporting. 

8.7.1  Sample  integration  times  should  be 
sufficient  to  adiieve  the  required  signal-to- 
noise  ratios.  Obtain  an  absorbance  spectrum 
by  filling  the  cell  writh  nitrogen.  Measure  the 
RMSD  in  each  analytical  region  in  this 
absorbance  spectrum.  Verify  that  the  number 
of  scans  is  strfficient  to  achieve  the  target 
MAU  (Table  2). 

8.7.2  Identify  all  sample  spectra  with 
unique  file  names. 

8.7.3  Store  on  two  separate  computer 
media  a  copy  of  sample  interferograms  and 
processed  spectra. 

8.7.4  For  each  sample  spectrum, 
document  the  sampling  conditions,  the 
sampling  time  (wli^e  ^e  cell  was  being 
filled),  the  time  the  spectrum  was  recorded, 
the  instrxunental  conations  (path  length, 
temperature,  pressure,  resolution,  integration 
time),  and  theapectral  file  name.  Keep  a  hard 
copy  of  these  d^  sheets. 

8.8  Signal  Transmittance.  While 
sampling,  monitor  the  signal  transmittance 
through  the  instrumental  system.  If  signal 
transmittance  (relative  to  t^  background) 
drops  below  95  percent  in  any  spectral  region 
where  the  sample  does  not  atmrb  infrared 
energy,  obtain  a  new  background  spectrum. 

8.9  Post-run  CTS.  After  each  sampling 
run,  record  another  CTS  spectrum. 

8.10  Post-test  QA. 

8.10.1  Inspect  the  sample  spectra 

.  immediately  after  the  nm  to  verify  that  the 
gas  matrix  composition  wras  close  to  the 
expected  (assumed)  gas  matrix. 

8.10.2  Verify  that  the  sampling  and 
instrumental  parameters  wrere  appropriate  for 
the  conditions  encountered.  For  example,  if 
the  moisture  is  much  greater  than 
anticipated,  it  wrill  be  necessary  to  use  a 
shorter  path  length  or  dilute  the  sample. 

8.10.3  Compare  the  pre-and  post-run  CTS 
spectra.  They  shall  agree  to  wdthin  ±5 
percent  See  FTIR  Protocol,  Appendix  E. 

9.0  Quality  Control. 

Use  aiiaiyte  spiking  to  verify  the  validity  of 
the  sampling  system  for  the  a^ytes  of 
interest  QA  spiking  shall  be  performed 
before  the  first  run  b^ins  and  again  after  the 
third  run  is  completed.  A  direct-toH:ell 
measurement  of  the  spike  gas  should  also  be 
performed  before  and  after  sampling. 

9.1  Spike  Materials.  Use  Protocol  or  NIST 
traceable  analyte  gas  standard,  whenever 
possible.  A  vapor  generation  device  may  be 
used  to  prepare  ai^yte  spike  from  the  neat 
or  solid  sample  of  formaldehyde  and  phenol 
(use  this  option  only  when  certified  cylinder 
gas  stands^  cannot  be  obtained). 

9.2  Spiking  Procedure. 

9.2.1  Introduce  the  spike/tracer  gas  at  a 
constant  (^±2  percent)  flow  rate  SIO  percent 
of  the  total  sample  flow. 

(Note:  Use  the  rotameter  at  the  end  of  the 
sampling  train  to  estimate  the  required  spike/ 
tracer  gas  flow  rate.)  Use  a  mass  now 
controller  to  control  and  monitor  the  flow 
rate  of  the  spike/tracer  gas. 

9.2.2  Determine  the  response  time  (RT) 
by  continuously  monitoring  effluent  imtil 


spike  is  equilibrated,  within  the  sampling/ 
analytical  system.  Wait  for  a  period  of  twrice 
RT.  then  olMain  at  least  two  consecutive 
spectra  of  the  spiked  gas.  Duplicate  analyses 
of  methanol  and  SF6  shall  be  within  ±5 
percent  of  their  mean  value. 

9.2.3  Calculate  the  dilution  ratio  using 
the  tracer  gas  as  followrs: 

DF=— (3) 

^*VKspkl 

where: 

I^  =  Dilution  fector  of  the  spike  gas;  this 
value  shall  be  210. 

SF«(diri  =  SF6  concentration  measured  directly 
in  undiluted  spike  gas. 

SFeiipki  =  Diluted  SF6  concentration 
measured  in  a  spiked  sample. 

9.3  Bias.  Determine  the  bias  (defined  by 
EPA  Method  301,  Section  6.3.1)  as  follows: 

Calculate  the  expected  analyte 
concentration  in  the  spiked  samples,  CS; 

CS  =  ^^  (4) 

DF 

where: 

Ai  <ur  =  Analyte  concentration  measured 
directly  in  undiluted  spike  gas. 

DF  =  From  equation  3. 


where: 

B  =  Bias  at  spike  level. 

S.  =  Mean  malyte  concentration  in  the 
spiked  samples. 

M.  =  Mean  analyte  concentration  in  the 
unspiked  samples. 

CS  =  Expected  analyte  concentration  in  the 
spiked  samples. 

DF  =  Dilution  fisctor  from  Equation  3. 

9.4  Correction  Factor. 

9.4.1  Calculate  the  correction  fector,  CF, 

using  the  follownng  equation: 


CF  = 


1 


(6) 


9.4.2  If  the  CF  is  outside  the  range  of  0.70 
to  1.30,  the  data  collected  during  the 
compliance  test  are  unaccept^le.  For 
correction  fectors  writhin  the  range,  multiply 
all  analytical  results  by  the  CF  for  that 
compound  to  obtain  tlto  final  values. 

10.  Calibration  and  Standardization. 

10.1  Signal-to-Noise  Ratio  (S/N).  The  S/N 
shall  be  sufficient  to  meet  the  MAU  in  each 
analytical  region. 

10.2  Absorbance  Pathlength.  Verify  the 
absorbance  path  length  by  comparing  CTS 
spectra  to  reference  spectra  of  the  calibration 
g^es).  See  FTIR  Protocol,  Appoidix  E. 

10.3  Instrument  Resolution.  Measure  the 
line  width  of  appropriate  CTS  band(s)  and 
compare  to  reference  CTS  spectra  to  verify 
instrumental  resolution. 

10.4  Apodization  Function.  Choose 
appropriate  apodization  function. 

Determine  any  appropriate  mathematical 
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transformations  that  are  required  to  correct 
instrumental  errors  by  measuring  the  CTS. 
Any  mathematical  transformations  must  be 
documented  and  reproducible. 

10.5  FTIR  Cell  Voliune.  Evacuate  the  cell 
to  ^  mmHg.  Measure  the  initial  absolute 
temperature  fTJ  and  absolute  pressure  (PJ. 
Coimect  a  wet  test  meter  (or  a  calibrated  dry 
gas  meter),  and  slowly  draw  room  air  into  the 
cell.  Measure  the  meter  volume  (Vn),  meter 
absolute  temperature  (T.,).  and  meter 
absolute  pressure  (?„),  and  the  cell  final 
absolute  temperature  (Tf)  and  absolute 
pressure  (Pf).  Calculate  the  FTIR  cell  volume 
Vss,  including  that  of  the  coimecting  tubing, 
as  follows: 


11.  Procedure. 

Refer  to  Sections  4.6-4.11,  Sections  S,  6. 
and  7,  and  the  appendices  of  the  FTIR 
ProtocoL 

12.0  Data  Analysis  and  Calculations. 

a.  IMa  analysis  is  performed  using 
appropriate  reference  spectra  whose 
coitcentrations  can  be  verified  using  CTS 
spectra.  Various  analytical  programs  are 
available  to  relate  sample  absorbance  to  a 


concentration  standard.  Calculated 
concentrations  should  be  verified  by 
analyzing  spectral  baselines  after 
mathematit^y  subtracting  scaled  reference 
spectra  from  the  sample  spectra.  A  full 
description  of  the  data  anidysis  and 
calculations  may  be  found  in  the  FTIR 
Protocol  (Sections  4.0,  5.0, 6.0  and 
appendices). 

b.  Correct  the  calculated  concentrations  in 
sample  spectra  for  differences  in  absorption 
pathlength  between  the  reference  and  sample 
spectra  by: 


where: 

CcofT  =  The  pathlength  corrected 
concentration. 

Ccak  =  The  initial  calculated  concentration 
(output  of  the  Multicomp  program 
designed  for  the  compound). 

Lr  =  The  pathlength  associated  with  the 
reference  spectra. 

L«  =  The  pathlength  associated  with  the 
sample  spectra. 

T(  =  The  absolute  temperature  (K)  of  the 
sample  gas. 

Tr  =  The  absolute  gas  temperature  (K)  at 
which  reference  spectra  were  recorded. 

13.  Reporting  and  Recordkeeping. 


All  interferograms  used  in  determining 
source  concentration  shall  be  stored  for  the 
period  of  time  required  in  the  applicable 
regulation.  The  Administrator  hew  the  option 
of  requesting  the  interferograms  record^ 
during  the  test  in  electronic  form  as  part  of 
the  test  report 

14.  Method  Performance. 

Refer  to  the  FTIR  Protocol.  This  method  is 
self-validating  provided  that  the  results  meet 
the  performance  specification  of  the  QA 
spike  in  Section  9.0. 

15.  Pollution  Prevention.  [Reserved] 

16.  Waste  Management. 

Laboratory  stand^s  prepared  from  the 

frmnaldehyde  and  phenol  are  handled 
according  to  the  instructions  in  the  materials 
safety  data  sheets  (MSDS). 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  250 

[Regulation  H;  Docket  No.  R-0964] 

Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System;  Miscellaneous  Interpretations 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  proposing  to 
amend  Subpart  A  of  Regulation  H, 
regarding  the  general  provisions  for 
membership  in  the  Federal  Reserve 
System,  and  Subpart  E  of  Regulation  H, 
regarding  Interpretations,  in  order  to 
reduce  r^ulatory  burden  and  simplify 
and  update  requirements.  The  proposal 
would  also  eliminate  several  obsolete 
interpretations.  The  Board  is  also 
reissuing  existing  Subparts  B  and  C. 
Existing  Subparts  B  and  C  would  not  be 
signi&cantly  amended  but  would  be 
relettoed  (as  Subparts  D  and  E, 
respectively)  to  reflect  the  fact  that 
existing  Subpart  A  would  be  broken  into 
four  new  Subparts  (Subparts  A,  B,  C  and 
F).  Existing  Subpart  D,  regarding  safety 
and  soundness  standards,  would  be 
incorporated  into  proposed  Subpart  A. 
The  proposal  would  not  amend  in  any 
way  Appendices  A  through  E  to  Part 
208.  This  proposal  to  modernize 
Subpart  A  of  Regulation  H  is  in 
accordance  with  the  Board’s  policy  of 
reviewing  its  regulations  as  well  as  the 
Board’s  review  of  regulations  under 
section  303  of  the  Riegle  Community 
Development  and  Regiilatory 
Improvement  Act  of  1994. 

DATES:  Comments  must  be  received  by 
May  30, 1997. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0964,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 

Washington,  DC  20551.  Comments 
addressed  to  Mr.  Wiles  also  may  be 
delivered  to  the  Board’s  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  may  be 
inspected  in  Room  MP-500  Iwtween 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  $  261.8  of  the 
Board  of  Governors’  Rules  Regarding 
Availability  of  Information,  12  CFR 
281.8. 


FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Anderson,  Staff  Attorney,  Legal  Division 
(202/452-3707).  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 

SUPPLEMENTARY  INFORMATION: 
Background 

As  part  of  its  policy  of  reviewing  its  ' 
regulations,  and  consistent  with  section 
303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (Riegle  Act), 
Pub.  L.  103-328,  the  Board  of  Governors 
of  the  Federal  Reserve  SystMn  (Board)  is 
proposing  to  amend  Subpart  A  of 
Regulation  H,  regarding  the  general 
provisions  for  state  baj^  membership  in 
the  Federal  Reserve  System  (12  CFR  part 
208).  Section  303  of  the  Rie^e  Act 
requires  each  Federal  banking  agency  to 
review  and  streamline  its  reg^ations 
and  written  policies  to  improve 
efficiency,  r^uce  unnecessary  costs, 
and  remove  inconsistencies  and 
outmoded  and  duplicative 
requirements.  The  proposed 
amendments  are  designed  to  reduce 
regulatory  burden  and  simplify  and 
update  the  Regulation. 

The  principiid  proposed  amendments 
are  described  below.  In  general,  the 
amendments  serve  to  reorganize,  clarify, 
and  reduce  the  burden  of  compliance 
with  Subpart  A  of  Regulation  H.  The 
amendments  delete  application 
procedures  no  longer  in  effect,  reflect 
the  requirements  of  the  Community 
Reinvestment  Act  (CRA)  (12  U.S.C.  2901 
et  seq.)  in  branch  applications,  provide 
for  expedited  proc^ures  in  certain 
meml^rship  and  branch  applications, 
and  eliminate  provisions  that  no  longer 
have  a  significant  effect.  The  Board  also 
proposes  to  eliminate  a  number  of 
interpretations  in  Regulation  H  and 
elsewhere;  specifically,  interpretations: 
12  CFR  208.125,  208.126,  208.127, 
208.128,  250.120,  250.121,  250.122, 
250.123,  250.140,  250.161,  250.162, 
250.220,  250.300,  250.301  and  250.302. 
The  amended  Regulation  H,  when  fully 
effective,  will  replace  the  existing 
Regulation  H  in  its  entirety,  except  for 
the  Appendices  to  Regulation  H,  which 
will  remain  unchanged  by  the  proposal. 

The  Board  is  not  proposing  to  modify 
substantively  existing  Subparts  B  and  C 
of  Regulation  H.  However,  existing 
Subparts  B  and  C  wovdd  be  reissued  and 
relettered  (Subparts  D  and  E, 
respectively)  to  reflect  the  feet  that 
Subpart  A,  as  proposed,  would  be 
broken  into  four  new  Subparts  (Subpart 
A,  B,  C,  and  F).  In  addition,  a  cross- 
reference  to  real  estate  appraisal 
standards  in  Regulation  Y  (Part  225— 


Bank  Holding  Companies  and  Change  in 
Bank  Control)  would  be  moved  from 
existing  §  208.18  to  proposed  §  208.50 
(Purpose  and  Scope),  within  proposed 
Subpart  E,  which  would  be  renamed 
“Real  Estate  Lending  and  Appraisal 
Standards.’’  Existing  Subpart  D  would 
be  incorporated  into  Subpart  A  at 
proposed  §  208.3(e),  entiUed 
“Conditions  of  membership.’’  The  Board 
is  proposing  to  amend  existing  Subpart 
E,  which  lists  interpretations  of 
Regulation  H,  in  order  to  eliminate 
imnecessary  or  outdated  interpretations 
and  to  incorporate  certain 
interpretations,  where  noted,  into  the 
regulatory  language  of  Subpart  A  of 
Regulation  H.  Existing  Subpart  E  would 
be  relettered  as  Subpart  G.  As  noted 
above,  a  number  of  miscellaneous 
interpretations  would  also  be  deleted. 

Subpart  A — General  Membership  and 
Branching  Requirements 

Section  208.2  Definitions 

The  definitions  would  be  rearranged 
and  placed  in  alphabetical  order.  The 
definition  of  bmnch  would  be  taken  out 
of  footnote  seven  of  existing  §  208.9  and 
added  to  the  definition  section.  The 
definition  section  would  also  include  a 
proposed  definition  of  capital  stock  and 
surplus.  The  Board  is  proposing  to 
formalize  in  §  208.6  its  expedited 
branch  application  procedures. 
Consequently,  a  definition  of  eligible 
bank  is  proposed  for  purposes  of 
determining  which  banks  may  utilize 
the  expedited  branch 'application 
procedures.  The  definition  of  eligible 
bank  would  also  be  used  for  purposes 
of  determining  which  banks  may  utilize 
the  Board’s  newly  proposed  expedited 
membership  procedures. 

Definition  of  Branch 

Section  9(3)  of  the  Federal  Reserve 
Act  (12  U.S.C.  321)  in  essence  provides 
that  State  member  banks  may  establish 
domestic  branches  on  the  same  terms 
and  conditions  and  subject  to  the  same 
limitations  and  restrictions  as  are 
applicable  to  the  establishment  of 
branches  by  national  banks.  The 
definition  of  branch  incorporates  this 
concept  by  providing  that  a  branch 
includes  any  branch  bank,  branch  office, 
branch  agency,  additional  office,  or  any 
branch  place  of  business  that  receives 
deposits,  pays  checks,  or  lends  money. 

A  branch  may  include  a  temporary, 
seasonal,  or  mobile  fecilify. 

For  purposes  of  this  definition,  the 
Board  is  proposing  that  a  branch  not 
include  a  loon  origination  fecility  where 
the  proceeds  of  loans  are  not  disbursed. 
In  addition,  pursuant  to  section  2204  of 
the  Economic  Growth  and  Regulatory 
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Paperwork  Reduction  Act  of  1996,  Pub. 
L.  104-208, 110  Stat.  3009,  (Economic 
Growth  Act),  the  definition  excludes 
automated  teller  machines  and  remote 
service  imits  as  well  as  offices  of  an 
affiliated  depository  institution  that 
provide  services  to  customers  of  a  State 
member  bank  on  behalf  of  the  State 
member  bank.  The  Bocud  seeks 
comment  on  whether  it  also  would  be 
appropriate  to  exclude  from  the 
definition  of  branch  an  office  of  an 
imaffiliated  depository  institution  that 
provides  services  to  customers  of  the 
State  member  bank  on  behalf  of  the 
State  member  bank. 

The  proposal  also  excludes  hum  the 
definition  of  branch  a  facility  that 
would  otherwise  qualify  as  a  branch 
because  it  engages  in  one  or  more  of 
these  branching  functions  (receipt  of 
deposits,  payment  of  withdrawals,  or 
making  loans)  but  which  prohibits 
access  to  members  of  the  public  for 
purposes  of  conducting  one  or  more 
branching  functions.  For  example,  an 
office  that  receives  deposits  only 
through  the  mail  (which  does  not  offer 
a  means  to  attract  customers  to  the  bank 
or  provide  in-person  contact  with  the 
public)  would  be  excluded.  This 
exclusion  is  consistent  with  existing 
Board  interpretations. 

The  Office  of  the  Comptroller  of  the 
Ciurency  (OCC)  has  also  stated  that  it 
will  decide  on  a  case  by  case  basis 
whether  to  treat  as  a  branch  a  facility 
that  generally  provides  services,  on  a 
nondiscriminatory  basis,  to  accounts 
that  its  customers  hold  as  well  as 
accounts  held  by  noncustomers  in  other 
banks  and  depository  institutions. 
(Before  the  passage  of  the  Economic 
Growth  Act  that  excludes  ATMs  from 
the  definition  of  a  branch,  an  example 
of  such  a  facility  would  have  been 
ATMs  that  are  linked  to  networks  and 
thus  provide  services  to  bank  customers 
and  non-customers  alike.)  The  Board 
would  also  consider  on  a  case-by-case 
basis,  based  on  the  particular 
circumstances  involved,  whether  such 
facilities  constitute  branches. 

Definition  of  Capital  Stock  and  Surplus 

The  Federal  Reserve  Act  and  the 
current  version  of  Regulation  H  contain 
various  references  to  a  State  member 
bank’s  “capital.”  For  example,  the 
guidelines  for  determining  the  capital 
adequacy  of  State  member  banks  for 
risk-based  capital  purposes  and  for 
leverage  purposes  are  set  out  in 
appendices  A  and  B  to  Regulation  H, 
respectively  (these  measures  would  not 
change  under  the  proposal).  The  Federal 
Reserve  Act  contains  other  references  to 
a  State  member  bank’s  capital  stock  and 
surplus  (or  similar  terms)  in  numerous 
provisions,  such  as  those  related  to 


purchases  of  investment  securities  (12 
U.S.C.  335),  loans  on  stock  or  bond 
collateral  (12  U.S.C.  248(m)),  deposits 
with  nonmember  banks  (12  U.S.C.  463), 
bank  acceptances  (12  U.S.C.  372  and 
373),  and  limits  on  the  amoimt  of  paper 
of  one  borrower  that  may  be  discounted 
by  a  Federal  Reserve  Rank  for  any 
member  bank  (12  U.S.C.  330  and  345). 
The  Board  has  issued  interpretations  on 
how  to  define  “capital  stock  and 
surplus’’  for  some  of  these  purposes  (12 
CFR  250.161  and  250.162). 

The  Board  is  proposing  to  define 
capital  stock  and  surplus  in  Regulation 
H  to  mean  Tier  1  and  Tier  2  capital,  as 
calculated  under  the  risk-based  capital 
guidelines,  plus  any  allowance  for  loan 
and  lease  losses  not  already  included  in 
Tier  2  capital.  This  definition  would 
apply  to  all  references  to  capital  stock 
and  surplus  in  the  Federal  Reserve  Act 
and  Regulation  H,  unless  otherwise 
noted.  The  new  definition  would  mirror 
the  definition  of  capital  stock  and 
surplus  that  the  Board  adopted  in  April 
1996  for  purposes  of  section  23A  of  the 
Federal  Reserve  Act  (which  governs 
transactions  between  insured  depository 
institutions  and  their  affiliates).  This 
definition  is  also  used  for  purposes  of 
Regulation  O  (12  CFR  215)  (which 
governs  insider  lending)  and  the  CXX’s 
limits  on  loans  by  a  national  bank  to  a 
single  borrower.  ‘  The  Board  proposes  to 
rescind  its  current  capital-related 
interpretations  (12  CFR  250.161  and 
250.162). 

f 

Definition  of  Eligible  Bank 

The  proposal  incorporates  a  new 
definition,  eligible  bank,  to  serve  as  the 
qualification  for  expedited  treatment  of 
membership  and  branch  applications. 
Under  the  proposal,  an  eligible  bank  is 
a  bank  that:  1.  is  well  capitalized;  2.  has 
a  Uniform  Financial  Institutions  Rating 
System  (CAMELS)  rating  of  1  or  2;  3. 
has  a  Community  Reinvestment  Act 
rating  of  “Outstanding”  or 
“Satisfactory;”  4.  has  a  compliance 
rating  of  1  or  2;  and  5.  has  no  major 
unresolved  supervisory  issues 
outstanding  as  determined  by  the  Board 
or  the  appropriate  Federal  Reserve 
Bank.  The  Board  has  long  used  similar 
criteria  for  exp>edited  processing  of 
branch  applications.  The  proposal 
would  incorporate  these  criteria  into 
Regulation  H  and  would  expand  the  use 
to  qualification  for  expedite  processing 
of  membership  applications.  The 
proposed  definition  of  eligible  bank  is 
consistent  with  the  definition  of  eligible 
bank  adopted  by  the  OCC. 

'  The  proposed  definition  of  capital  stock  and 
surplus  would  not  apply  to  part  209  of  this  title 
(Regulation  I). 


Definition  of  Mutual  Savings  Bank  and 
State  Bank 

The  Board  proposes  deleting  the 
definition  of  a  mutual  savings  bank  as 
unnecessary.  The  Board  is  proposing  to 
amend  the  definition  of  state  bank  in 
order  to  track  more  closely  the 
definition  of  state  bank  provided  in 
Section  9  of  the  Federal  Reserve  Act. 

Section  208.3  Application  and 
Conditions  for  Membership  in  Federal 
Reserve  System 

Eligibility  Requirements 

The  proposal  eliminates  existing 
§  208.2,  entitled  “Eligibility 
Requirements,’’  since  its  provisions 
have  been  incorporated  into  the  factors 
considered  in  approving  applications 
for  membership.  The  proposal 
eliminates  existing  §  208.2(b),  regarding 
minimum  capital  required  for 
membership  by  national  banks,  and 
replaces  it  with  a  cross-reference  to  the 
statutory  requirements  applicable  to 
national  bai^. 

In  addition,  the  proposal  eliminates 
existing  §  208.3,  “Insurance  of 
Deposits.’’  Existing  §  208.3  reflects  prior 
law  that  accorded  insured  bank  status 
under  the  Federal  Deposit  Insurance  Act 
(FDI  Act)  (12  U.S.C.  264, 1728, 1811  to 
1831)  to  an  uninsured  bank  upon 
becoming  a  State  member  bank.  Under 
the  Federal  Deposit  Insurance  Act, 
banks  must  apply  separately  to  the 
Federal  Deposit  Insurance  Q)rporation 
for  insured  bank  status. 

Applications  for  Membership  and  Stock 

The  proposal  amends  existing  §  208.4, 
entitled  “Application  for  membership,” 
by  summarizing  in  a  more  succinct 
fashion  the  Bomd’s  application 
procedures.  It  also  provides  a  cross- 
reference  to  the  Board’s  Rules  of 
Procedure  (12  CFR  262.3),  which  govern 
the  submission  of  such  applications. 
Existing  §  208.5(b),  which  covets 
procedures  for  the  payment  for  and 
issuance  of  Federal  Reserve  Bank  stock 
to  State  member  banks  on  approval  of 
membership  applications,  duplicates 
Regulation  I  and,  therefore  is  deleted.  A 
proposed  revision  of  Regulation  I  (12 
CFR  part  209)  is  published  elsewhere  in 
today’s  Federal  Register. 

Public  comment  on  membership 
applications  (including  conversions)  is 
not  expressly  required  by  statute  and, 
since  membership  does  not  confer 
deposit  insiuence,  the  CRA  does  not,  by 
its  terms,  apply  to  membership 
applications  (state  or  national  charters 
confer  deposit-taking  ability  not  Federal 
Reserve  membership).  Although  the 
publication  requirement  imposes  a 
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burden  on  prospective  member  banks,  it 
may  also  lead  to  the  Board  obtaining 
additional  information  or  views  relevant 
to  a  membership  application.  Therefore, 
the  Board  solicits  comment  on  whether 
publication  should  be  required  for 
membership  applications. 

If  the  Board  determines  publication  is 
not  necessary  for  membership 
applications,  the  final  rule  would 
provide  that  membership  applications 
would  be  acted  on  promptly  after 
receipt  of  the  application. 

Factors  Considered  in  Approving 
Applications  for  Membership 

The  matters  given  special 
consideration  in  membership 
applications  would  be  modified  to 
reflect  that  insurance  coverage  tmder 
the  Federal  Deposit  Insurance  Act  is  no 
lon^r  a  requirement  for  membership.  In 
addition,  the  membership 
considerations  would  be  modified  to 
clarify  that  the  capital  necessary  for 
membership  is  that  required  under 
proposed  §  208.4.  If  the  proposed 
changes  are  adopted,  the  Board  would 
change  its  Rules  Regarding  Delegation  of 
Authority  (Delegation  Rules),  at  12  CFR 
265.11(e)(1),  to  reflect  the  changes  to 
Regulation  H  since  the  Delegation  Rules 
also  list  the  factors  the  Board  takes  into 
consideration  in  approving  membership 
applications. 

Expedited  Membership  Approval  for 
Eligible  Banks  and  Bank  Holding 
Companies 

The  Board’s  proposal  would  provide 
expedited  treatment  for  membership 
applications  from  de  novo  state  banks 
tl^t  are  sponsored  by  bank  holding 
companies  that  meet  the  criteria  for 
expedited  processing  under  §  225.14(c) 
of  Regulation  Y  (12  CFR  225.14(c)).  In 
addition,  the  Board’s  proposal  would 
grant  expedited  treatment  to  state  non¬ 
member  banks  applying  formiembership 
and  national  banks  seeking  to  convert  to 
State  member  banks  if  the  applying 
bank  is  an  eligible  bank.^ 

An  application  for  membership  by  an 
eligible  bank  would  be  deemed 
approved  by  the  Board  or  the 
appropriate  Reserve  Bank  five  business 
days  sdter  the  close  of  the  public 
comment  period,  unless  the  Board  or 
the  appropriate  Reserve  Bank  notifies 
the  ba^  that  the  application  is 
approved  prior  to  that  date  (but  in  no 
case  will  an  application  be  approved 
before  the  thi^  day  after  the  close  of  the 


^The  OCC  provides  expedited  treetment  for  de 
nam  natioael  benk  chertm  for  affiliates  of  lead 
banks  that  are  riigible  national  banks  (12  CFR 
5.20(i))  as  well  as  for  eligible  State  mnnber  banks 
seeking  to  cxxivert  to  national  banks  12  CFR 
5.24(dM4)). 


public  comment  period)  or  that  the  bank 
is  not  eligible  for  expedited  processing 
because;  1.  The  bank  will  offer  banking 
services  that  are  materially  different 
from  those  presently  offered  by  the 
bank,  or  those  offer^  by  affiliates  in  the 
case  of  membership  applications  by  de 
novo  banks;  or  2.  The  existing  bank  is 
not  an  eligible  bank  or  the  ba;^  holding 
company  is  not  eligible  for  expedited 
treatment  under  §  225.14(c)  of 
Regulation  Y;  or  3.  The  application 
contains  a  material  error  or  is  otherwise 
deficient;  or  4.  The  application  or  notice 
required  under  the  Bomd’s  Rules  of 
Procedure  (12  C^FR  262.3),  raises 
significant  supervisory,  (immunity 
Reinvestment  Act,  compliance,  policy, 
or  legal  issues  that  have  not  been 
resolved,  or  a  timely  substantive  adverse 
comment  is  submitted.  If  the  proposed 
changes  are  adopted,  the  Boa^  will 
amend  it’s  Rules  of  Procedure 
accordingly. 

If  the  Bocud  determines  publication  is 
not  necessary  for  membership 
applications,  the  final  rule  would 
provide  that  expedited  membership 
applirations  are  deemed  approved  30 
days  after  receipt  of  the  application, 
unless  the  applicant  is  notified  it  is  not 
eligible  for  expedited  review.^ 

fo  addition,  the  Board  will  be 
eliminating  the  pre-acceptance  period 
from  its  internal  processing  of  all 
membership  applications,  which  will 
generally  r^uce  processing  times.  The 
Board  believes  that  the  expi^ited 
application  procedures,  by  establishing 
criteria  which,  if  met,  presume 
approval,  will  provide  greater  assurance 
of  the  timing  and  outcome  of 
membership  applications.  The  Board 
solicits  comments  on  the  benefits  of  the 
proposed  expedited  membership 
application  procedure. 

Conditions  of  Membership 

A  new  §  208.3(d)  would  combine  and 
condense  former  §§  208.6  and  208.7 
concerning  the  general  conditions  and 
requirements  of  membership.  The 
former  requirement  that  the  capital  and 
surplus  of  a  State  member  bank  be 
adequate  in  relation  to  its  existing  and 
prospective  deposit  liabilities  has  been 
modified  and  placed  in  proposed 
§  208.4.  Proposed  §  208.3(d)  would  also 
incorporate  the  provisions  of  existing 
Subpart  D,  “Standards  for  Safety  and 
Soundness.” 


3  In  addition,  if  publication  for  membership 
applications  is  retained,  the  Board  will  be 
proposing  amendments  to  its  Rules  of  Procedure  in 
the  future  to  allow  banks  to  submit  membership 
applications  within  15  days  of  publication,  rather 
thra  the  current  7  day  requirement.  This  would 
provide  greater  consistency  in  the  processing 
procedures  under  Regulation  H  and  R^ulation  Y 
(12  C311  part  225). 


Existing  §  208.6(a),  which  points  out 
that  State  memberbanks  retain  all 
charter  and  statutory  rights  under  state 
law  not  preempted  by  Federal  law,  and 
§  208.6(b),  which  states  that  State 
member  banks  are  entitled  to  all  the 
privileges  of  membership  afforded  them 
under  the  Federal  Reserve  Act  and  other 
acts  of  (Dongress,  and  must  observe  all 
requirements  of  Federal  law,  would  be 
deleted,  as  the  Board  believes  these 
propositions  to  be  self-evident  and, 
therefore,  do  not  need  to  be  explicitly 
stated. 

Existing  §  208.7(b)  requires  specific 
notification  to  the  appropriate  Reserve 
Bank  in  the  event  a  State  member  bank 
acquires  the  assets  of  another  institution 
through  merger,  consolidation,  or 
purclmse,  because  the  acquisition  may 
result  in  a  change  in  the  general 
character  of  the  bank’s  business  or  in 
the  scope  of  its  corporate  powers.  The 
Board  proposes  to  delete  this  provision 
because  the  Bank  Merger  Act  (12  U.S.C. 
1828(c))  already  requires  an  application 
imder  these  circumstances.  Filing  an 
application  under  the  Bank  Merger  Act 
(12  U.S.C.  1828(c))  fulfills  the 
requirement  to  notify  the  appropriate 
Reserve  Bank  of  any  change  requiring 
such  a  filing. 

Waivers  of  Conditions  of  Membership 

Existing  §  208.8(b)  provides  for 
waivers  of  conditions  contained  within 
existing  §  208.8  and  existing  §  208.10, 
provides  for  waivers  of  reports  of 
affiliates.  The  proposal  would  provide 
for  a  waiver  of  any  condition  of 
membership  upon  a  showing  of  good 
cause  and  for  an  automatic  waiver  of  the 
requirement  to  file  reports  of  affiliates, 
imless  such  reports  are  specifically 
requested  by  the  Board. 

Voluntary  Withdrawal  From 
Membership 

The  provisions  of  existing  §  208.11,  as 
they  relate  to  the  effective  date  of 
Mdffidrawal  from  membership,  would  be 
moved4o  proposed  §  208.3(f).  The 
provisions  in  existing  §  208.11,  which 
relate  to  surrendering  Reserve  Bank 
stock,  are  duplicative  of  Regulation  I  (12 
CFR  part  209)  and  therefore  would  be 
eliminated,  and  instead,  proposed 
§  208.3(f)  would  cross-reference 
Regulation  I. 

Section  208.4  Capital  Adequacy 

Existing  §  208.13,  entitled  “Capital 
adequacy,”  and  other  provisions 
concerning  capital  requirements,  would 
be  moved  to  proposed  §  208.4.  Hie 
substance  of  existing  requirements 
would  not  change  but  the  language 
would  be  amended  to  provide  greater 
clarity  to  State  member  banks  regarding 
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their  ongoing  obligation  to  ensure  that 
the  bank’s  capital  is  adequate.  The 
Board  will  be  considering  streamlining 
amendments  to  Appiendices  A  and  B 
separately  from  tl^  proposal. 

Section  208.5  Dividends  and  Other 
Distributions 

Proposed  §  208.5  revises  the  existing 
provisions  concerning  payment  of 
dividends  and  withdrawtd  of  capital, 
currently  found  at  §  208.19,  in  order  to 
clarify  the  application  of  these 
requirements  to  State  member  banks. 

The  interpretations  currently  foimd  at 
§  208.125  through  §  208.127  would  be 
incorporated  into  proposed  §  208.5. 

Section  208.6  Establishment  and 
Maintenance  of  Branches 

The  proposal  would  restructure 
existing  §  208.9  and  replace  it  with 
proposed  new  §  208.6  which  is  designed 
to  improve  clarity  and  provide  more 
streamlined  procedures. 

Branching 

Existing  §  208.9(a)  states  that  State 
member  banks  may  establish  domestic 
branches  subject  to  the  same  limitations 
and  restrictions  as  applied  to  national 
banks,  unless  restrained  by  State  law, 
and  contains  a  detailed  summary  of 
geographic  restrictions  on  branching 
within  a  State,  which  generally  restrict 
national  banks  to  the  same  rules  as 
those  that  apply  to  State  banks  under 
state  law.  Statewide  branching  is  now 
permitted  in  many  States  under  State 
law;  interstate  branching  through 
acquisition  is  now  permitted  for 
national  banks  except  in  a  few  States 
which  have  opted  out;  and  interstate 
branching  de  novo  is  now  permitted  in 
States  in  which  out-of-state  banks 
generally  are  permitted  to  establish 
branches.  Rather  than  summarizing  the 
imderlying  statutes,  proposed 
§  208.6(a)(1)  provides  cross-references  to 
the  statutes  governing  branching. 

Branch  Applications  Generally 

Proposed  §  208.6(a)(2)  contains  a 
condensed  version  of  existing  §  208.9(e), 
which  refers  State  member  banks  to  the 
Board’s  Regulation  K  (12  CFR  part  211) 
for  matters  related  to  branches  in  foreign 
countries,  their  dependencies  and 
possessions,  dependencies  and 
possessions  of  ^e  United  States,  and 
the  Commonwealth  of  Puerto  Rico.  For 
matters  related  to  domestic  branch 
applications,  proposed  §  208.6(a)(2) 
contains  a  cross-reference  to  the  Board’s 
Rules  of  Procedure  (12  CFR  262.3) 
which  govern  the  submission  of 
domestic  branch  applications.  The 
Board  is  requesting  comment  on 
whether  it  should  shorten  the  public 


comment  period  applicable  to  branch 
applications  from  the  30  days  that  is 
currently  required  to  15  days.^ 

Proposed  §  208.6(b)  modifies  the 
Board’s  requirements  for  approving 
branch  applications  currently  contained 
within  the  Board’s  Delegation  Rules  (12 
CFR  265.11(e)(3)).  Proposed  §  208.6(b) 
eliminates  consideration  of  factors 
foimd  at  §  265.11(e)(3)(iv),  regarding  the 
competitive  situation  and 
§  265.11(e)(3)(v),  regarding  the  branch’s 
prospects  for  profitable  operation,  and 
adds  to  the  factors  for  consideration  the 
bank’s  p)erformance  under  the  CRA  in 
cases  where  the  bank  is  establishing  a 
branch  with  deposit-taking  ability.  If  the 
proposed  changes  are  adopted  the  Board 
will  amend  its  Delegation  Rules 
accordingly. 

Expedited  Branch  Applications 

Existing  §  208.9(b)  would  be  replaced 
by  proposed  §  208.6(c),  which  sets  forth 
the  Board’s  expedited  procedures  for 
.eligible  banks  establishing  branches.^ 
Under  the  proposed  proc^ures,  which 
modify  sli^tly  the  Board’s  existing 
procedures,  located  in  Administrative 
Letter  92-82  (November  5, 1992),  a 
branch  application  by  an  eligible  bank 
would  be  deemed  approved  by  the 
Board  or  the  appropriate  Reserve  Bank 
five  business  days  after  the  close  of  the 
public  comment  period,  unless  the 
Board  or  the  appropriate  Reserve  Bank 
notifies  the  bank  that  the  application  is 
approved  prior  to  that  date  (but  in  no 
case  will  an  application  be  approved 
before  the  thi^  day  after  the  close  of  the 
public  comment  period)  or  that  the  bank 
is  not  eligible  for  expedited  processing 
because:  (1)  It  is  not  an  eligible  bank;  (2) 
The  application  contains  a  material 
error  or  is  otherwise  deficient;  or  (3)  The 
application  or  notice  required  imder  the 
Board’s  Rules  of  Procedure  (12  CFR 
262.3),  raises  significant  supervisory. 
Community  Reinvestment  Act, 
compliance,  policy  or  legal  issues  that 
have  not  been  resolved,  or  a  timely 
substantive  adverse  comment  is 
submitted.  If  the  proposed  changes  are 
adopted  the  Board  will  amend  its  Rules 
of  Procedure  accordingly. 

Consolidated  Branch  Applications 

Proposed  §  208.6(d)  would  authorize 
explicitly  a  single  consolidated 
application  for  branches  that  a  State 
member  bank  plans  to  establish  in  a 
one-year  period.  At  present,  such  an 
application  is  permissible  because  the 


*The  Board  could  shorten  the  comment  period 
either  by  amending  Regulation  H  or  by  amending 
the  Boat's  Rules  of  Procedure. 

^The  Board's  Rules  of  Procedure  (12  CFR  part 
262)  set  forth  general  procedures  for  applications  at 
12  CFR  262.3. 


Board’s  branch  approvals  are  valid  for 
one  year,  provide  the  bank  notifies  the 
appropriate  Reserve  Bimk  before 
opening  any  branch  covered  by  the 
approval.  Moreover,  there  is  no 
requirement  that  a  particular  branch  be 
opened  once  it  is  approved.  Under  the 
proposal  to  codify  such  procedures, 
approvals  would  remain  valid  for  one 
year  unless  the  Board  notifies  the  bank 
of  the  approval’s  suspension  as  a  result 
of  a  change  in  the  bank’s  condition. 

Branch  Closings 

Proposed  $  208.6(e)  is  a  new  section 
requiring  branch  closings  to  comply 
with  section  42  of  the  FDI  Act  (12  U.S.C. 
1831r-l),  which  requires  notice  to  both 
customers  and,  in  the  case  of  insured 
State  member  banks,  the  Board,  of 
proposed  branch  closings.  A  branch 
relocation  is  not  a  closing  for  purposes 
of  S  42(e)  of  the  FDI  Act.  Under  section 
42(e)  of  the  FDI  Act,  a  branch  relocation 
is  a  movement  that  occurs  within  the 
immediate  neighborhood  and  that  does 
not  substantially  afiect  the  nature  of  the 
business  or  customers  served. 

Branch  Relocations 

Currently  §  208.9(b)(7)  of  Regulation 
H  states  that  no  branch  application  is 
required  for  a  relocation  of  an  existing 
branch.  A  branch  relocation,  for 
piuposes  of  filing  a  branch  application, 
is  a  movement  that  does  not 
substantially  affect  the  nature  of  the 
branch’s  business  or  customers  served. 
Proposed  §  208.6(f)  would  continue  this 
standard. 

Section  208.7  Prohibition  Against 
Using  Interstate  Branches  Primarily  for 
Deposit  Production 

The  proposal  includes  a  place  holder 
for  existing  §  208.28.  The  Board 
requested  public  comment  on  existing 
§  208.28  on  March  17, 1997  (62  FR 
12730).  Existing  §  208.28  will  be 
incorporated  at  proposed  §  208.7  once  it 
is  finalized. 

Subpait  B  Investments  and  Loans 

Section  208.21  Investments  in 
Premises  and  Securities 

A  new  proposed  §  208.21,  entitled 
“Investments  in  Premises  and 
Securities,’’  would  be  created  to  provide 
guidance  to  State  member  banks  with 
regard  to  investments  in  bank  premises 
and  securities.  Existing  interpretation 
§  208.124,  entitled,  “Purchase  of 
investment  company  stock  by  a  State 
member  bank,’’  would  remain  as  an 
interpretation  of  Regulation  H  but 
would  be  renumbei^  as  $  208.102  and 
entitled  “Investments  in  Shares  of  an 
Investment  Company.’’ 
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Existing  interpretation  12  CFR 
208.128,  entitled  “Commodity-  or 
equity-linked  transactions,”  would  be 
eliminated  under  the  proposal.  Since 
the  adoption  of  the  interpretation  foimd 
at  §  208.128,  in  which  the  Board 
determined  that  certain  commodity-  and 
equity-linked  transactions  constituted  a 
change  in  the  nature  of  a  bank’s 
business  for  which  Board  approval  was 
required  under  Regulation  H,  more 
comprehensive  examination  guidance 
and  procedures  have  been  developed  to 
address  trading  activities  and  market 
risk.  For  this  reason,  the  Board  no 
longer  believes  it  is  necessary  to  treat 
commodity-  and  equity-link^ 
transactions  differently  from 
transactions  involving  interest  rate  or 
foreign  exchange  risk. 

Section  208.22  Community 
Development  and  Public  Welfare 
Investments 

Section  208.21  of  Regulation  H 
(proposed  to  be  renumbered  as  §  208.22, 
witl^  proposed  Subpart  B)  contains 
limitations  and  procedures  regarding 
public  welfere  investments  by  State 
member  banks.  Among  other  things,  the 
regulation  sets  out  the  conditions  under 
which  a  State  member  bank  may  make 
public  welfere  investments  without 
prior  Board  approval.  One  of  those 
conditions  is  that  any  investment  in  a 
particular  project  may  not  exceed  2 
percent  of  the  bank’s  capital  stock  and 
surplus.  The  Board  is  proposing  to 
eliminate  the  2  percent  limit.  (The  OCX] 
eliminated  a  similar  2  percent  limit  for 
national  banks,  61  FR  49654,  SeptemW 
23, 1996.)  The  aggregate  public  welfare 
investments  of  a  State  member  bank 
would  continue  to  be  limited  to  5 
percent  of  the  bank’s  capital  stock  and 
surplus. 

In  addition,  to  make  a  public  welfare 
investment  without  prior  approval,  a 
State  member  bank  must  have  an  overall 
rating  of  “at  least  satisfectory”  as  of  its 
most  recent  consumer  compliance 
examination.  The  term  “at  least 
satisfectory”  equates  to  a  rating  of  “1” 
or  “2”  in  the  consumer  compliance 
examination  rating  system.  The  Board  is 
proposing  to  substitute  the  numerical 
ratings  for  the  term  “at  least 
satisfectory.” 

The  final  paragraph  of  the  public 
welfare  investment  section  sets  out 
procedures  regarding  preexisting  public 
welfere  investments  as  of  the  effective 
date  of  the  riile  (January  9, 1995).  The 
latest  date  for  complying  with  any 
action  required  by  this  {>aragraph  was 
January  9, 1996.  As  this  p>aragraph  is 
now  obsolete,  the  Board  is  proposing  to 
delete  it 


Finally,  as  discussed  above,  the  Board 
is  proposing  to  define  “capital  stock  and 
siirpliis”  for  purposes  of  Regulation  H. 
The  proposed  definition  would  also 
apply  to  the  capital  limitations 
associated  with  public  welfare 
investments. 

Section  208.23  Agricultural  Loan  Loss 
Amortization 

Proposed  §  208.23  would  have  a 
simset  date  of  January  1, 1999,  because 
the  enabling  statute  provides  that  banks 
may  only  use  this  amortization 
provision  through  1998.^  Because  the 
terms  of  proposed  §  208.23  expire  on 
January  1, 1999,  banks  are  no  longer 
able  to  establish  new  capital  restoration 
plans.  Since  the  terms  of  §  208.23  apply 
only  to  existing  capital  restoration 
plans,  proposed  §  208.23  eliminates  all 
references  relating  to  establishing  new 
capital  restoration  plans,  such  as  the 
requirements  for  submitting  proposals 
to  establish  capital  restoration  plans  and 
the  eligibility  requirements  for 
establishing  plans. 

Section  208.24  Letters  of  Credit  and 
Acceptances 

The  proposal  does  not  substantively 
amend  existing  §  208.8(d),  entitled 
“Letters  of  credit  and  acceptances.” 

Section  208.25  Loans  in  Areas  having 
Special  Flood  Hazards 

Existing  §  208.23,  relating  to  loans  by 
State  member  banks  in  identified  flood 
hazard  areas,  was  recently  amended  by 
the  Board  and  issued  as  a  joint  final  rule 
on  August  16, 1996.’  The  current 
propo^  does  not  propose  to  modify  the 
language  of  the  flood  insurance 
provisions.  The  sample  form  of  notice 
included  in  the  final  rule  will  be  located 
at  the  end  of  Subpart  B  as  Appendix  A 
to  proposed  §  208.25. 

Subpart  C  Bank  Securities  and 
Securities-Related  Activities 

Section  208.31  State  Member  Banks  as 
Transfer  Agents 

Current  §  208.8(f)  would  be  revised 
and  replaced  by  proposed  §  208.31. 
Proposed  §  208.31  incorporates  by 
reference  the  rules  of  the  Securities  and 
Exchange  Commission  (SEC)  prescribing 
procedures  for  registration  of  transfer 
agents  for  which  the  SEC  is  the 


*The  Office  of  the  Comptroller  of  the  Currency 
(OOC)  and  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  have  adopted  this  same  sunset 
date  for  their  agricultural  loan  loss  rules  (60  FR 
27401,  May  24. 199SMOOC);  (61  FR  33842,  July  1, 
1996HFD1C). 

^61  FR  45683  (August  29. 1996).  The  final  rule, 
which  became  effective  October  1. 1996.  replaced 
the  provisions  of  $  208.8(e)  «vith  a  new  §  2M.23 
(now  proposed  $  208.25). 


appropriate  regulator)' agency  (12  CFR 
240.17Ac2-l).  Altfrou^  section 
17(a)(d)(l)  of  the  Sectuities  Exchange 
Act  of  1934  (the  1934  Act)  (15  U.S.C. 
78q-l(d)(l))  generally  subjects  all 
transfer  agents  to  SEC  rules,  section 
17A(c)  (15  U.S.C.  78q-l(c))  provides  that 
transfer  agents  shall  register  with  their 
appropriate  regulatory  agencies.  Current 
§  208.8(f)  sets  forth  procedural 
requirements  for  State  member  banks 
that  register  as  transfer  agents,  which 
are  virtually  identical  to  the  SEC’s 
registration  rules.  Because  the  Board 
does  not  need  to  maintain  separate 
procedures,  the  proposal  incorporates, 
by  reference,  the  SEC’s  rule,  substituting 
the  “Board”  for  the  “SEC”  or 
“Commission.”  The  proposal  also 
clarifies  that  State  member  bank  transfer 
agents  must  comply  with  the  SEC’s 
rules  prescribing  operational  and 
reporting  requirements  applicable  to  all 
transfer  agents  (17  CFR  240.17Ac2-2 
and  240.17Ad-l  et  seq.],  adopted  by  the 
SEC  pursuant  to  section  17A  of  the  1934 
Act  (15  U.S.C.  78q-l). 

Section  208.32  Notice  of  Disciplinary 
Sanctions  Imposed  by  Registered 
Clearing  Agency 

Existing  §  208.8(g)  is  reniunbered  as 
proposed  §  208.32,  with  minor 
clarifications  and  subheadings  added. 
The  1934  Act  requires  the  registration  of 
clearing  agencies  and  authorizes  a 
registered  clearing  agency  to  deny 
participation  in  the  clearing  agency  or  to 
impose  certain  disciplinary  sanctions 
upon  participants,  including  limiting 
access  to  the  clearing  agency’s  services. 
15  U.S.C.  78q-l(b)(3)(G)  and  (b)(5)(C). 
Proposed  §  208.32  covers  notices  by 
registered  clearing  agencies  of  such 
adverse  actions.  The  Board  considered 
incorporating  the  SEC’s  regulations  by 
reference  but  decided  instead  to  retain 
its  existing  regulation  because  it  is 
limited  to  State  member  banks  and  their 
subsidiaries,  which  makes  it  simpler 
and  clearer  than  the  corresponding  SEC 
rule. 

Section  208.33  Application  for  Stay  or 
Review  of  Disciplinary  Sanctions 
Imposed  by  Registered  Clearing  Agency 
Under  the  proposal,  §  208.8(h)  and 
§208.8(i)  would  be  revised  and  replaced 
by  proposed  §  208.33.  The  resulting  new 
section  would  incorporate,  by  reference, 
the  SEC's  rules  regarding  applications 
by  persons  for  whom  the  SEC  is  the 
appropriate  regulatory  agency  for  stays 
and  reviews  of  disciplinary  sanctions, 
thereby  making  these  rules  applicable  to 
such  applications  by  State  member 
banks  and  their  subsidiaries.  Persons 
aggrieved  by  clearing  agency  action  that 
denies  them  participation  in  the 
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clearing  agency  or  imposes  certain 
disciplinary  sanctions  upon 
participants,  including  limiting  access 
to  the  clearing  agency’s  services,  may 
request  a  stay  of  such  action  or  app>eal 
such  action  to  the  appropriate 
regulatory  agency.  The  Board  is  the 
appropriate  regulatory  agency  with 
respect  to  State  meml^r  banks  that  are 
clearing  agencies.  The  Board’s  current 
rules  on  stays  in  §  208.8(h)  and  on 
review  in  §  208.8(i)  are  virtually 
identical  to  the  SEC’s  rules.  Therefore, 
the  Bomd  does  not  need  to  maintain 
separate  rules.  The  proposal  simply 
incorporates  the  SEC’s  rules,  with  the 
Board  substituted  for  the  SEC. 

Section  208.34  Recordkeeping  and 
Confirmation  of  Certain  Securities 
Transactions  Effected  by  State  Member 
Banks 

The  proposal  includes  a  place  holder 
for  existing  §  208.24  at  proposed  new 
§  208.34.  Existing  §  208.24  was  issued  as 
a  final  rule  oU  March  5, 1997  (62  FR 
9909),  with  an  effective  date  of  April  1, 
1997.  The  text  of  existing  §  208.24  will 
be  incorporated  in  its  entirety  at 
§  208.34  when  this  proposal  is  issued  as 
a  final  rule. 

Section  206.35  Qualification 
Requirements  for  the  Recommendation 
or  Sale  of  Certain  Securities 

The  proposal  includes  a  place  holder 
for  proposed  new  §  208.35.  The  Board  is 
seeing  public  conunent  on  proposed 
§  208.35  separately  fium  this  proposal. 

Section  208.36  Reporting  Requirements 
for  State  Member  Banks  Subject  to  the 
Securities  Exchange  Act  of  1934 

Existing  §  208.16  has  not  been 
substantively  modified  but  has  been 
moved  to  proposed  §  208.36. 

Section  208.37  Government  Securities 
Sales  Practices 

The  proposal  includes  a  place  holder 
for  §  208.25  at  proposed  §  208.37. 

Section  208.25  was  issued  as  a  final  rule 
on  March  19, 1997  (62  FR  13276).  The 
text  of  existing  §  208.25  will  be 
incorporated  in  its  entirety  at  §  208.37 
when  this  proposal  is  issued  as  a  final 
rule. 

Subpart  D  Prompt  Corrective  Action 

The  proposal  does  not  significantly 
amend  die  terms  of  existing  Subpart  B 
other  than  to  redesignate  it  as  Subpart 
D  and  to  amend  §  208.41  to  provide  the 
Federal  Reserve  with  the  option  of  using 
period-end  total  assets  rather  than 
average  total  assets  for  purposes  of 
defining  total  assets.  T^  option  will 
allow  the  use,  in  certain  circumstances, 
of  a  definition  of  total  assets  that  more 


accurately  reflects  the  true  asset  base  of 
an  institution  for  determining  whether  it 
is  critically  vmdercapitalized.  This 
should  be  helpful  in  working  with 
banks  with  rapidly  shrinking  asset 
bases. 

Subpart  E  Real  Estate  Lending  and 
Appraisal  Standards 

The  proposal  does  not  substantively 
amend  the  terms  of  existing  Subpart  C 
but  merely  redesignates  Subpart  C  as 
Subp€irt  E.  In  addition,  existing  §  208.18 
of  existing  Subpart  A  would  not  be 
substantively  amended  but  would  be 
added  to  proposed  Subpart  E  as  new 
§  208.50,  entitled  “Real  Estate  Lending 
and  Appraisal  Standards.” 

Subpart  F  Miscellaneous  Requirements 

Section  208.61  Bank  Security 
Procedures 

Regulation  P  (12  CFR  part  216),  as 
amended  by  the  Board  on  May  1, 1991, 
is  proposed  to  be  incorporated  into 
Regulation  H  at  §  208.61.  A  proposed 
rule  to  remove  12  CFR  part  216  is  foimd 
elsewhere  in  today’s  Federal  Register. 

Section  208.62  Suspicious  Activity 
Reports 

Existing  §  208.20  was  amended  by  the 
Board  and  was  issued  as  a  final  rule  on 
February  5, 1996;  therefore,  it  wovild  not 
be  amended  substantively  by  this 
proposal  but  would  be  mov^  to  new 
§  208.62. 

Section  208.63  Procedures  for 
Monitoring  Bank  Secrecy  Act 
Compliance 

Existing  §  208.14  is  not  being 
substantively  amended  under  the 
proposal,  but  is  being  redesignated  as 
§  208.63. 

Section  208.64  Frequency  of 
examination 

The  proposal  includes  a  place  holder 
for  existing  §  208.26.  The  Board  issued 
existing  §  208.26  as  an  interim  rule  with 
request  for  public  comment  on  February 
12, 1997  (62  FR  6449).  Existing  §  208.26 
will  be  incorporated  in  its  entirety  at 
proposed  §  208.64  once  it  is  finalized. 

Subpart  G  Interpretations 

The  proposal  eliminates 
interpretations  208.125-208.128, 
reletters  existing  Subpart  E  as  Subpart 
G,  and  renumbers  the  remaining 
interpretations.  In  addition,  the  Board  is 
seeking  comment  as  to  whether  it 
should  amend  proposed  interpretation 
§  208.102,  entiUed  “Investments  in 
Shares  of  an  Investment  Company,”  to 
provide  for  an  alternative  limit  for 
diversified  investment  companies.  The 
Board  is  seeking  comment  on  whether. 


like  the  OOC,  it  should  allow  a  bank  to 
elect  not  to  combine  its  pro  rata  interest 
in  a  particular  security  in  an  investment 
company  with  the  bail’s  direct 
holdings  of  that  security  if:  (1)  The 
investment  company’s  holdings  of  the 
securities  of  any  one  issuer  do  not 
exceed  5  percent  of  its  tot^  portfolio; 
and  (2)  if  the  bank’s  total  holdings  of  the 
investment  company’s  shares  do  not 
exceed  the  most  stringent  investment 
limitation  that  would  apply  to  any  of 
the  securities  in  the  company’s  portfolio 
if  those  securities  were  purchas^ 
directly  by  the  bank. 

The  proposal  also  deletes  three 
miscellaneous  interpretations  (12  CFR 
250.300-250.302)  imder  the  Bank 
Service  Company  Act  (12  U.S.C.  1861  et 
seq.).  The  Board  believes  that  these 
interpretations  are  no  longer  necessary 
because  the  substance  of  the 
interpretations  is  now  covered  by  the 
express  requirements  of  the  Bank 
Service  Company  Act. 

In  addition,  the  proposal  includes  a 
place  holder  for  §  208.129,  an 
interpretation,  entitled  “Obligations 
concerning  institutional  customers.” 
Section  208.129  was  issued  as  a  final 
rule  on  March  19, 1997  (62  FR  13276). 
The  text  of  existing  §  208.129  will  be 
incorporated  in  its  entirety  at  §  208.103 
when  this  proposal  is  issued  as  a  final 
rule. 

Sections  Proposed  To  Be  Eliminated 
Banking  Practices 

Existing  §  208.8  is  proposed  to  be 
eliminated  in  its  current  form.  The  parts 
of  existing  §  208.8  that  address  the 
requirements  of  State  member  banks  as 
transfer  agents  (existing  §  208.8(f))  and 
registered  clearing  agencies  (existing 
§  208.8(g)-(i)),  along  with  the 
corresponding  recordkeeping  rules 
(existing  §  208.8(k)),  woidd  amended 
(except  for  208.8(g))  and  relocated  to 
proposed  Subpart  C,  entitled  “Bimk 
Securities  and  Securities  Related 
Activities.”  Existing  §  208.8(j),  relating 
to  municipal  securities  dealers,  would 
be  deleted  in  its  entirety.  This 
amendment  is  described  in  greater 
detail  below.  The  requirements  for 
letters  of  credit  and  acceptances, 
existing  §  208.8(d),  would  not  be 
significantly  amended  but  would  be 
moved  to  proposed  new  §  208.24, 
entitled  “Letters  of  Credit  and 
Acceptances,”  located  within  proposed 
Subpart  B,  entitled  “Investments  and 
Loans.” 

The  general  requirements  of  existing 
§  208.8(a),  which  requires  State  memW 
hanks  to  conduct  their  business  in  a  safe 
and  sound  manner,  would  be  amended 
to  provide  greater  clarity  and  moved  to 
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proposed  new  §  208.3(e),  entitled 
“Conditions  of  Membership."  Existing 
§  208.8(b),  which  addresses  the 
conditions  under  which  the  Board  will 
waive  conditions  of  membership,  is 
proposed  to  be  relocated  to  new 
§  208.3(f).  Existing  §  208.8(c)  is 
proposed  to  be  eliminated.  It  states  the 
general  requirement  that  banks  shall  not 
engage  in  unsafe  or  unsound  practices, 
whi(^  is  proposed  to  be  incorporated  in 
new  §  208.3(e).  Existing  §  208.8(c)  also 
states  the  Board’s  authority  to  designate 
practices  as  imsafe  or  imsound  in  the 
future.  The  Board  considers  it 
uimecessary  to  state  that  Regulation  H 
does  not  limit  in  any  way  the  Board’s 
enforcement  authority. 

Board  Forms 

Existing  §  208.12,  making  all  forqis 
referred  to  in  existing  Regulation  H  a 
part  of  the  regulation,  would  be  deleted. 
The  proposal  would  eliminate  most 
references  to  specific  forms. 

Disclosure  of  Financial  Condition 

Existing  §  208.17  requires  a  State 
member  bank  to:  1.  M^e  year-end  Call 
Reports  or  other  alternative  information 
available  to  shareholders,  customers, 
and  the  general  public  upon  request;  2. 
furnish  a  written  aimouncement  to 
shareholders  advising  them  of  the 
availability  of  this  information;  and  3. 
use  reasonable  means  at  their  disposal 
to  inform  the  public  of  the  availability 
of  this  information.  The  Board 
previously  indicated  in  the  Joint  Report 
to  Congress  on  Streamlining  Regulatory 
Requirements  (September  23, 1996)  that 
it  would  reconsider  the  need  for  this 
provision  when  Call  Reports,  or  other 
financial  information  on  State  member 
banks,  become  more  readily  available 
electronically.  Since  summary  financial 
information  derived  fiom  Call  Reports  is 
now  available  through  the  Internet  (from 
the  FDIC  for  all  insured  depository 
institutions,  including  State  member 
banks  '),  the  Board  is  requesting 
comment  as  to  whether  existing  §  208.17 
should  be  eliminated. 

If  the  Board  chooses  not  to  eliminate 
§  208.17,  the  Board  would  amend  the 
language  of  §  208.17  to  provide  greater 
clarity  as  to  the  information  that  must 
be  di^osed  to  the  public  by  State 
member  banks  and  to  incorporate  in 
Regulation  K  the  portions  of  existing 
S  208.17  that  relate  to  foreign  banks  or 
state  licensed  branches  of  foreign  banks. 

Municipal  Securities  Dealers 

Existing  $  208.8(i)  would  be  deleted 
under  the  proposal.  Section  15B(b)  of 

■  AdditioiMlly.  the  Board  aaticipatM  that  mors 
coapTehensiva  public  Call  Report  data  will  become 
avaiiahta  through  the  Internet  in  the  future. 


the  1934  Act  (15  U.S.C.  78o-4(b)) 
creates  the  Municipal  Securities 
Rulemaking  Board  (MSRB)  and  requires 
MSRB  regulations  to  mandate  standards 
of  training,  experience,  competence,  and 
other  qualifications  for  municipal 
securities  brokers  and  dealers  and  any 
natural  persons  associated  with  them. 

The  MSRB  has  issued  Rule  G-7 
(Information  Concerning  Associated 
Persons)  requiring  principals  and 
representatives  associated  with  bank 
municipal  securities  dealers  to  file  Form 
MSD-4  (Uniform  Application  for 
Municipal  Securities  Principal  or 
Municipal  Securities  Representative 
Associated  with  a  Bank  Municipal 
Securities  Dealer)  with  the  dealer.  In 
turn,  the  dealer  shall  verify  the  accuracy, 
and  completeness  of  such  form  and  file 
it  with  the  appropriate  regulatory 
authority.  If  a  principal  or 
representative  is  terminated,  the  broker 
or  dealer  must  file  Form  MSD-5 
(Uniform  Termination  Notice  for 
Municipal  Securities  Principal  or 
Municipal  Securities  Representative 
Associated  with  a  Bank  Municipal 
Securities  Dealer)  with  the  appropriate 
regulatory  authority. 

Section  208.8(j)  contains  a  Board  rule 
virtually  identic^  to  the  MSRB  rule  in 
these  matters.  As  such,  it  is  duplicative 
and  unnecessary,  and  the  Board 
proposes  to  remove  it.  The  Board  notes 
that  section  15B(a)  of  the  1934  Act  (15 
U.S.C.  78o— 4(a))  and  the  rules  of  the 
SEC  thereunder  (17  CFR  240.15Ba2-l) 
similarly  require  municipal  securities 
dealers  that  are  hanks,  or  separately 
identifiable  departments  or  divisions  of 
banks  (as  defined  by  the  MSRB),  to 
register  with  the  SEC  on  Form  MSD. 

The  Board  has  never  found  a  need  to 
duplicate  these  SEC  regulations,  and 
proposes  to  follow  the  same  approach 
for  principals  and  representatives  as  for 
dealers. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  an  agency  to 
publish  an  initial  regulatory  flexibility 
analysis  with  any  notice  of  proposed 
rulemaking.  The  initial  regulatory 
flexibility  analysis  (5  U.S.C.  603(b)) 
requires  an  agency  to  describe  the 
reasons  why  the  proposed  rule  is  being 
considered  and  a  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule.  The  “Supplementary 
Information,’’  above,  contains  this 
information.  The  proposed  rules  require 
no  additional  reporting  or 
recordkeeping  requirements  and  do  not 
overlap  with  other  federal  rules. 

The  initial  regulatory  flexibility 
analysis  also  requires  a  description  of 
and,  where  feasible,  an  estimate  of  the 


number  of  small  entities  to  which  the 
proposed  rule  will  apply.  The  proposal 
will  apply  to  all  depository  institutions 
regardless  of  size.  The  proposal  will 
apply  to  all  State  member  banks,  which 
numbered  1,021  as  of  September  30, 

1996. 

The  Board  expects  that  the  proposed 
changes  will  reduce  regulatory  filings, 
reduce  the  paperwork  burden  and 
processing  time  associated  with 
regulatory  filings,  reduce  the  costs 
associated  with  complying  with 
regulation,  and  improve  the  ability  of 
banks  to  conduct  business  on  a  more 
cost-efficient  basis.  For  example,  the 
proposal  is  generally  designed  to  reduce 
burden  by  removing  out-dated  material 
and  by  re-organizing  the  remaining 
material  so  it  is  easier  to  locate  and  to 
read. 

The  proposal  also  seeks  to  reduce 
burden  by  incorporating  expedited 
procedures  for  membership  and  branch 
applications  for  certain  banks  and  by 
reducing  the  processing  period  for 
expedited  applications  from  5  to  3  days 
after  the  close  of  the  public  comment 
period.  In  addition,  the  proposal 
expands  the  circumstances  under  which 
the  Board  will  consider  waivers  of 
conditions  of  membership,  eliminates 
existing  requirements  regarding 
disclosrire  of  financial  condition,  and 
eliminates  the  requirement  that  banks 
obtain  deposit  insurance  in  order  to 
become  State  member  banks.  The 
proposal  also  provides  for  an  alternate 
definition  of  total  assets  for  institutions 
with  rapidly  declining  asset  bases.  The 
Board  invites  public  comment  on 
whether  the  proposal  serves  to  reduce 
regulatory  burden. 

Paperwoiir  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 

5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  proposed  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget. 
Comments  on  ffie  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (7100-0046,  7100- 
0091,  7100-0097, 7100-0112,  7100- 
0139,  7100-0196, 7100-0212,  7100- 
0250, 7100-0261,  7100-0264,  7100- 
0278,  or  7100-0280),  Washington,  DC 
20503,  with  copies  of  such  comments  to 
be  sent  to  Mary  M.  McLaughlin,  Chief, 
Financial  Reports  Section,  Division  of 
Research  and  Statistics,  Mail  Stop  97, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  12  CFR  part  208. 
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The  respondents  and  recordkeepers  are 
state  member  banks. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  these 
information  collections  unless  they 
display  currently  valid  OMB  control 
numbers. 


The  following  table  shows  the  current 
Regulation  H  burden  by  Federal  Reserve 
report,  along  with  a  notation  on  whether 
and  how  the  burden  might  be  affected 
by  the  proposed  changes.  Based  on  an 
hourly  cost  of  $20  for  the  H  reports,  the 
FR  2230,  and  the  FR  4004,  and  $30  for 


the  remaining  FR  reports,  the  annual 
cost  to  the  public  is  estimated  to  be 
$5,378,650.  The  Federal  Reserve 
believes  that  the  proposed  changes 
would  result  in  a  net  decrease  in  aimual 
burden  for  this  regulation  of  less  than 
100  hours. 


Burden  for  Regulation  H:  State  Member  Banks  (SMBs) 


Report 

OMB  No. 
(7100- 
. ) 

Report  name 

HI  . 

0091 

Securities  Activities  of  SMBs  . 

H2  . 

0280 

Loans  Secured  by  Real  Estate  in 

Flood  Hazard  Areas. 

H3  . 

0196 

Securities  Transactions  made  Pursu- 

ant  to  Section  208.8(k)(2,3.&5). 

H4  . 

0250 

Real  Estate  Appraisal  Stan^rds  for 

Federally  Related  Transactions. 

H5  . 

0261 

Real  Estate  LerKfing  Standards  . 

H6  . 

0278 

Public  Welfare  Investments  of  SMBs 

FR  2083 

0046  ' 

M(>mhenth^  Appliratinn  . 

FR  2230 

0212 

Suspicious  Activity  Report  . . . 

FR  400^ 

0097 

Domestic  B«anch  Notificatioo . . 

FR  4004  . 

0112 

Written  Security  Program  for  SMBs  .... 

FR  4014  _ 

0139 

Investment  in  BarA  Premises _ 

FR  4031 

0264 

Branch  Closing  Notification _ _ _ _ 

Total  . 

Annual 

tMjrden 

hours 


Burden  type 


Effect  of  proposed  Reg  H 
changes  on  txjrden 


2,835  Reporting 


17,172 

8,586 

1,042 

165,520 

’29,710 

39,000 

118 


1,988 

*7,200 

415 


484 


75 

612 

307 

280 


275,344 


Reporting 

Disclosure . 

RecorcA(eeping . 

Recordkeeping  arxl  disclo¬ 
sure. 

Recordkeeping  . . 


Recordkeeping . 

Recordkeeping  and  disclo- 


Reporting 


Reporting  and  record¬ 
keeping. 

Repotting  . . 


Recordkeeping , 


Reporting  _ 

Reporting  _ 

Disdosure _ 

Recordkeeping 


None. 

None. 

None. 

None. 

None. 

None. 

None. 

No  effect  on  burden^espond- 
enL  Total  burden  would  iiv 
crease  by  an  estimated 
10%  resuitirrg  from  the  pro¬ 
posal  to  liberalize  the  limita¬ 
tion  on  a  project’s  value  as 
a  percent  of  capital  &  sur¬ 
plus. 

Minimal  burden  reduction  from 
broadened  authority  of 
Board  to  grant  waivers. 

None. 

Burden  reduction  estim^ed  at 
20%  if  branch  applications 
are  no  longer  required  for 
ATMs,  remote  service  units, 
offices  of  affiliated  deposi¬ 
tory  institutions,  or  for  loan 
origination  facilities  where 
the  proceeds  of  the  loan  are 
not  disbursed.  Also,  fewer 
notifications  may  be  submit- 

'  ted.  for  2  reasons:  the  clari¬ 
fication  of  the  interpretation 
of  “relocation,*’  and  the  sirv 
gle  notification  for  all 
branches  SMBs  plan  to  es¬ 
tablish  in  a  1-year  period. 

No  effect  on  the  burden  for 
this  informalion  collection; 
however,  burden  would  be 
transferred  from  Regulation 
P. 

None. 

None. 

Norre. 

Norte. 


’  8250  hours  (27.8%)  of  this  burden  is  attributable  to  Regulation  Y. 

2|n  addition  to  the  burden  for  SMBs  and  their  nonbank  affiliates,  the  burden  for  this  report  includes  burden  for  Edge  corporations  (Regulation 
K),  bank  holding  companies  aixf  their  nonbank  subskfiaries  (Regulation  Y),  and  branches.  agerKies,  and  nonbank  subsidiaries  of  foreign  banks 
(Regulation  K). 


No  issues  of  confidentiality  under  the 
provisions  of  the  Freedom  of 
Information  Act  normally  arise  for  any 
of  these  information  collections  other 


than  for  FR  2230;  however,  that  report 
is  not  affected  by  these  proposed 
changes. 


Comments  are  invited  on:  a.  whether 
the  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  Federal  Reserve’s  functions; 
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including  whether  the  information  has 
practical  utility;  b.  the  accuracy  of  the 
Federal  Reserve’s  estimate  of  the  burden 
of  the  information  collections,  including 
the  cost  of  compliance;  c.  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
d.  ways  to  minimize  the  bvirden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Derivation  Table 

[This  table  directs  readers  to  the  provision(s) 
of  existing  Regulation  H.  if  any,  upon  which 
the  propcoed  provision  is  based.] 


Revised  provision 


Original  provision 


208.1  .... 
208.2  .... 
208.3(a) 
208.3(b) 


None. 

208.1. 

208.2. 

208.4,  208.5. 


208.3(c) . 

208.3(d)  . . 

208.3(e) . 

208.3(0  . 

208.3(g) . 

208.4  . 

208.5  . . 

208.6(a) . . 

208.6(b) . 

208.6(c)  . . 

208.6(d) . 

208.6(e) . 

208.6(0 _ 

208.7  . . 

208.20  . 

206.21  . 

208.22  . 

208.23  _ 

208.24  _ 

208.25  _ 

208.30  . . 

208J1  . . . 

208.32  . 

208.33  . . 

208.34  _ 

208.35  _ 

208  J6 _ 

208.37  . . 

208.40  _ 

208.41  . 

208.42  . . 

208.43  . . 

208.44  _ 

208.45  _ _ 

208.50  _ 

208.51  _ 

208.60  _ 

208.61  _ 

208.62  _ _ 

208.63  _ 

208.64  _ 

208.100  _ 

206.101  _ 

208.102  . 

208.103  _ 


208.5. 

Added. 

208.7. 

208.10. 

208.11. 

208.13. 

206.19. 

208.9. 

None. 

None. 

None. 

206.9(b)(7). 

None. 

208.28. 

None. 

None. 

208.21. 

206.15. 

208.8(d). 

208.23. 

None. 

208.8(0. 

206.8(h),  208.8(i). 
208.8(g). 

2M2A. 

None. 

208.16. 

2(».25. 

206.30. 

208.31. 

208.32. 

208.33. 

208.34. 

208.35. 

208.51. 

208.52. 

None. 

None. 

208.20. 

208.14. 

208.26. 

208.116. 

None. 

208.124. 

208.129. 


List  of  Subjefits 
12  CFR  Part  208 

Accoimting,  Agriculture,  Banks, 
banking,  Ck)i^dential  business 
information,  CMme,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  250 
Federal  Reserve  System. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
chapter  n  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows; 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  Part  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  24,  36, 92a,  g3a, 

248(a),  248(c),  321-338a,  371d,  461,  481-486, 
601, 611, 1814, 1816, 1818, 1820(d)(g), 

1823(j),  1828(o),  18310, 1831p-l,  1831r-l, 
1835a,  1882,  2901-2907,  3105,  3310, 3331- 
3351,  and  3906-3909;  15  U.S.C.  78b,  781(b), 
781(g),  78l(i),  78o-4(c)(5),  78q,  78q-l,  and 
78w;  31  U.S.C.  5318;  42  U.S.C.  4012a,  4104a, 
4104b.  4106  and  4128. 

2.  The  table  of  contents  to  part  208  is 
revised  to  read  as  follows: 

Subpart  A— General  Membership  and 
Branching  Requirements 

Sec. 

208.1  Authority,  purpose,  and  scope. 

208.2  Definitions. 

208.3  Application  and  conditions  for 
membership  in  the  Federal  Reserve 
System. 

208.4  Capital  adequacy. 

208.5  Dividends  and  other  distributions. 

208.6  Establishment  and  maintenance  of 
branches. 

208.7  Prohibition  against  use  of  interstate 
branches  primarily  for  deposit 
production.  [Reserved] 

Subpart  B — Investments  and  Loans 

208.20  Authority,  purpose,  and  scope. 

’  208.21  -  Investments  in  premises  and 
securities. 

208.22  Community  development  and  public 
welfore  investments. 

208.23  Agricultural  loan  loss  amortization. 

208.24  Letters  of  credit  and  acceptances. 

208.25  Loans  in  areas  having  special  flood 
hazards. 

Subpart  C— Bank  Securities  and  Securities- 
Related  Activities 

208.30  Authority,  purpose,  and  scope. 

208.31  State  member  banks  as  transfer 
agents. 

208.32  Notice  of  disciplinary  sanctions 
imposed  by  registered  clearing  agency. 

208.33  Application  for  stay  or  review  of 
disciplinary  sanctions  imposed  by 
registered  clearing  agency. 


■  ■■■■  ■■■  ■■■■ . 5 

i 

208.34  Recordkeeping  and  confirmation  of  j 

certain  securities  transactions  effected  by 

State  member  banks.  [Reserved]  i 

208.35  Qualification  requirements  for  I 

transactions  in  certain  securities.  1 

[Reserved] 

*208.36  '  Reporting  requirements  for  State 
member  banks  subject  to  the  Securities 
Exchange  Act  of  1934. 

208.37  Government  securities  sales 
practices.  [Reserved] 

Subpart  D — Prompt  Corrective  Action 

208.40  Authority,  purpose,  scope,  other 
supervisory  authority,  and  disclosure  of 
capital  categories. 

208.41  Definitions  for  purposes  of  this 
subpart. 

208.42  Notice  of  capital  category. 

208.43  Capital  measiues  and  capital 
category  definitions. 

208.44  Capital  restoration  plans. 

208.45  Mandatory  and  discretionary 
supervisory  actions  under  section  38. 

Subpart  E — Real  Estate  Lending  and 
Appraisal  Standards 

208.50  Authority,  purpose,  and  scope. 

208.51  Real  estate  lending  standards. 

Subpart  F — Miscellaneous  Requirements 

208.60  Authority,  purpose,  and  scope. 

208.61  Bank  security  procedures. 

208.62  Suspicious  activity  reports. 

208.63  Procedures  for  monitoring  Bank 
Secrecy  Act  compliance. 

208.64  Frequency  of  examination. 

[Reserved] 

Subpart  G— Interpretations 

208.100  Sale  of  bank’s  money  orders  off 
premises  ds  establishment  of  branch 
office. 

208.101  Investments  in  Federal  Agricultural 
Mortgage  Corporation  (Farmer  Mac) 
stock. 

208.102  Investments  in  shares  of  an 
investment  company. 

208.103  Obligations  concerning 
institutional  customers.  [Reserved] 

Appendix  A  to  Part  208— Capital  Adequacy 
Guidelines  for  State  Member  Bmks:  Risk- 
Based  Measure 

Appendix  B  to  Part  208— Capital  Adequacy 
Guidelines  for  State  Member  Banks:  Tier  1 
Leverage  Measure 

Appendix  C  to  Part  20S— Interagency 
Guidelines  for  Real  Estate  Lending  Policies 

Appendix  D  to  Part  208— Interagency 
Guidelines  Establishing  Standards  for 
Safety  and  Soundness 

Appendix  E  to  Part  206— Capital  Adequacy 
Guideiines  for  State  Member  Banks;  Market 
Risk  Measure 

3.  Subparts  A  through  E  are  revised 
and  subparts  F  and  G  are  added  to  read 
as  follows: 
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Subpart  A — General  Membership  and 
Branching  Requirements 

§  208.1  Authority,  purpose,  and  scope. 

(a)  Authority.  Subpart  A  of  Regulation 
H  (12  CFR  part  208,  Subpart  A)  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  Sy.stein  (Board)  under  12  U.S.C. 
24,  36;  sections  9, 11,  21,  25  and  25A 

of  the  Federal  Reserve  Act  (12  U.S.C. 
321-338a,  248(a),  248(c),  481-486,  601 
and  611);  sections  1814, 1816, 1818, 
1820(d)(8),  18310, 1831p-l,  1831r-l 
and  1835a  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1814, 1816, 
1818, 18310, 1831p-l,  1831r-l,  and 
1835);  and  12  U.S.C.  3906-3909. 

(b)  Purpose  and  Scope.  (1)  The 
requirements  of  this  part  208  govern 
State  member  banks  and  state  banks 
eligible  for  admission  to  membership  in 
the  Federal  Reserve  System  (System) 
imder  section  9  of  the  Federal  Reserve 
Act  (Act).  This  part  208  does  not  govern 
banks  eligible  for  membership  under 
section  2  or  19  of  the  Act.*  Any  bank 
desiring  to  be  admitted  to  the  System 
under  the  provisions  of  section  2  or  19 
should  communicate  with  the  Federal 
Reserve  Bank  with  which  it  desires  to 
do  business. 

(2)  This  subpart  A  describes  the 
eligibility  requirements  for  membership 
of  state-chartered  banking  institutions  in 
the  System,  the  general  conditions 
imposed  upon  members,  including 
capital  and  dividend  requirements,  as 
well  as  the  requirements  for  establishing 
and  maintaining  branches. 

§208.2  Definitions. 

For  the  purposes  of  this  part: 

(a)  Board  of  Directors  means  the 
governing  bomd  of  any  institutioiT 
performing  the  usual  functions  of  a 
board  of  directors. 

(b)  Board  means  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

(c)  Branch  (1)  Branch  includes  any 
branch  bank,  branch  office,  branch 
agency,  additional  office,  or  any  bnmch 
place  of  business  that  receives  deposits, 
pays  checks,  or  lends  money.  A  branch 
may  include  a  temporary,  seasonal,  or 
mobile  facility  that  meets  these  criteria. 

!2)  Branch  does  not  include: 
i)  A  loan  origination  facility  where 
the  proceeds  of  loans  are  not  ffisbursed; 


■  Under  section  2  of  the  Federal  Reserve  Act, 
every  national  bank  in  any  state  shall,  upon 
commencing  business,  or  within  90  days  after 
admission  into  the  Union  of  the  State  in  which  it 
is  located,  hecome  a  member  of  the  System.  Undw 
section  19  of  the  Federal  Reserve  Act,  national 
banks  and  banks  organized  under  local  latvs. 
located  in  a  dependency  or  insular  possession  or 
any  part  of  the  United  States  outside  of  the  States 
of  the  United  States  and  the  District  of  Columbia, 
are  not  required  to  become  members  of  the  System 
but  may.  with  the  consent  of  the  board,  become 
members  of  the  System. 


(ii)  An  office  of  an  affiliated 
depository  institution  that  provides 
services  to  customers  of  the  member 
bank  on  behalf  of  the  member  bank; 

tiii)  An  automated  teller  machine; 
iv)  A  remote  service  imit; 
v)  A  facility  to  which  the  bank  does 
not  permit  members  of  the  public  to 
have  physical  access  for  purposes  of 
making  deposits,  paying  checks,  or 
borrowing  money  (such  as  an  office 
established  by  the  l»nk  that  receives 
deposits  only  through  the  mail);  or 
(vi)  A  facility  that  is  located  at  the  site 
of,  or  is  an  extension  of,  an  approved 
main  office  or  branch.  The  Board 
determines  whether  a  facility  is  an 
extension  of  an  existing  main  or  branch 
office  on  a  case-by-case  basis. 

(d)  Capital  sto^  and  surplus  means, 
unless  otherwise  provided  in  this  part, 
or  by  statute.  Tier  1  and  Tier  2  capital 
included  in  a  member  bank’s  risk-based 
capital  (under  the  guidelines  in 
appendix  A  of  this  part)  and  the  balance 
of  a  member  bank’s  allowance  for  loan 
and  lease  losses  not  included  in  its  Tier 
2  capital  for  calculation  of  risk-based 
capital,  based  on  the  bank’s  most  recent 
consolidated  Report  of  Condition  and 
Income  filed  under  12  U.S.C.  324. 

(e)  Eligible  bank  means  a  member 
bank  that: 

(1)  Is  well-capitalized  as  defined  in 
Subpart  D  of  this  p^; 

(2)  Has  a  composite  Uniform 
Financial  Institutions  Rating  System 
(CAMELS)  rating  of  1  or  2; 

(3)  Has  a  Community  Reinvestment 
Act  (CRA)  (12  U.S.C.  2906)  rating  of 
“Outstanding”  or  “Satisfactory;” 

(4)  Has  a  compliance  rating  of  1  or  2; 
and 

(5)  Has  no  major  imresolved 
supervisory  issues  outstanding  (as 
determined  by  the  Board  and 
appropriate  Federal  Reserve  Bank  in  its 
discretion). 

(f)  State  bank  means  any  bank 
incorporated  by  special  law  of  any  State, 
or  organized  imder  the  general  laws  of 
any  State,  or  of  the  Unit^  States, 
including  a  Morris  Plan  bank,  or  other 
incorporated  hanking  institution 
engaged  in  a  similar  business. 

State  member  bank  or  member 
bank  means  a  state  bank  that  is  a 
member  of  the  Federal  Reserve  System. 

§208.3  Application  and  conditions  for 
membership  in  the  Federal  Reserve  System. 

(a)  Applications  for  membership  and 
stock— State  banks  applying  for 
membership  in  the  Feder^  Reserve 
System  shall  file  with  the  appropriate 
Federal  Reserve  Bank  an  application  for 
membership  in  the  Federal  Reserve 
System  and  for  stock  in  the  Reserve 
Bank^  in  accordance  with  the  Rules  of 


*  A  mutual  savings  bank  not  authorized  to 
purchase  Federal  Reserve  Bank  stock  may  apply  for 


Procedure  governing  such  applications, 
located  at  12  CFR  262.3. 

(2)  Board  approval.  If  an  applying 
bank  conforms  to  all  the  requirements  of 
the  Federal  Reserve  Act  and  this 
section,  and  is  Otherwise  qualified  for 
membership,  the  Board  may  approve  its 
application  subject  to  such  conditions 
as  the  Board  may  prescribe. 

(3)  Effective  date  of  membership.  A 
State  bank  becomes  a  member  of  the 
Federal  Reserve  System  on  the  date  its 
Federal  Reserve  Bank  stock  is  credited 
to  its  account  (or  its  deposit  is  accepted, 
if  it  is  a  mutual  savings  bank  not 
authorized  to  purchase  Reserve  Bank 
stock)  in  acco^ance  with  the  Board’s 
Regulation  I  (12  CFR  part  209). 

(b)  Factors  considered  in  approving 
applications  for  membership.  Factors 
given  special  consideration  by  the  Board 
in  passing  upon  an  application  are: 

(1)  Financial  condition  and 
management.  The  financial  history  and 
condition  of  the  applying  bank  and  the 
general  character  of  its  management. 

(2)  Capital.  The  adequacy  of  the 
bank’s  capital  in  accordance  with 
§  208.4,  and  its  future  earnings 
prospects. 

(3)  Convenience  and  needs.  The 
convenience  and  needs  of  the 
commimity. 

(4)  Corporate  powers.  Whether  the 
bank’s  corporate  powers  are  consistent 
with  the  purposes  of  the  Federal 
Reserve  Act. 

(c)  Expedited  approval  for  eligible 
banks  and  bank  holding  companies — (1) 
Availability  of  expedited  treatment.  The 
expedited  membership  procedures 
described  in  paragraph  (c)(2)  of  this 
section  are  available  to: 

(1)  An  existing  state  bank  seeking 
membership,  or  national  bank 
converting  to  a  state  bank  and  seeking 
membersiffip,  if  the  existing  bank  is  an 
eligible  bai^;  and  to 

(ii)  A  de  novo  state  bank  seeking 
membership  if  the  bank  holding 
company  meets  the  criteria  for 
exp^it^  processing  under  §  225.t4(c) 
of  Regulation  Y  (12  CFR  225.14(c)). 

(2)  Expedited  procedures.  The 
membership  application  of  a  bank  will 
be  deemed  approved  on  the  fifth  day 
after  the  close  of  the  comment  perioid, 
required  by  the  Board’s  Rules  of 
Procedure  (12  CFR  262.3),  unless  the 
Board  or  the  appropriate  Federal 
Reserve  Bank  notifies  the  bank  that  the 


membership  evidenced  initielly  by  a  depoeit.  but  if 
the  laws  under  which  the  bank  is  organized  are  not 
amended  at  the  first  session  of  the  legislature  after 
its  admission  to  authorize  the  purchase,  or  if  the 
bank  foils  to  purchase  the  stock  within  six  months 
of  the  amendment,  its  membership  shall  be 
terminated. 
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application  is  approved  prior  to  that 
date  or  that  it  is  not  eligible  for 
expedited  review  for  any  reason, 
including,  without  limitation,  that: 

(1)  The  Dank  will  offer  banking 
services  that  are  materially  different 
from  those  currently  offered  by  the 
bank,  or  by  the  affiliates  of  the  proposed 
bank; 

(ii)  The  bank  is  not  an  eligible  bank 
under  §  208.2(e)  or  the  Bank  Holding 
Company  does  not  meet  the  criteria  for 
expedite  processing  imder  12  CFR 
225.14(c); 

(iii)  The  application  contains  a 
material  error  or  is  otherwise  deficient; 
or 

(iv)  The  application  or  notice  required 
under  the  Board’s  Rules  of  Procedure 
(12  CFR  262.3),  raises  significant 
supervisory,  Conummity  Reinvestment 
Act.  compliance,  policy  or  legal  issues 
that  have  not  been  resolved,  or  a  timely 
substantive  adverse  comment  is 
submitted. 

(d)  Conditions  of  membership— {1) 
Safety  and  soundness,  (i)  Each  member 
bank  shall  at  all  times  conduct  its 
business  and  exercise  its  powers  with 
due  regard  to  safety  and  soundness. 

(The  Interagency  Guidelines 
Establishing  Standards  for  Safety  and 
Soundness  prescribed  pursuant  to 
section  39  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1831p-l),  as 
set  forth  as  appendix  D  to  this  part 
apply  to  all  member  banks.) 

(2)  General  character  of  bank’s 
business.  A  member  bank  may  not, 
without  the  permission  of  the  Board, 
cause  or  permit  any  change  in  the 
general  character  of  its  business  or  in 
the  sco|>e  of  the  corporate  powers  it 
exercises  at  the  time  of  adMssion  to 
membership. 

(3)  Compliance  with  conditions  of 
membership.  Each  member  bank  shall 
comply  at  all  times  with  this  Regulation 
H  (12  CFR  part  208)  and  any  other 
conditions  of  membership  prescribed  by 
the  Board. 

(e)  IVdivers — (1)  Conditions  of 
membership.  A  member  hank  may 
petition  the  Board  to  waive  a  condition 
of  membership.  The  Board  may  grant  a 
waiver  of  a  condition  of  membership 
upon  a  showing  of  good  cause  and.  in 
its  discretion,  may  limit,  among  other 
items,  the  scope,  duration,  and  timing  of 
the  waiver. 

(2)  Reports  of  affiliates.  Pursuant  to 
section  21  of  the  Federal  Reserve  Act 
(12  U.S.C.  486),  the  Board  waives  the 
requirement  for  the  submission  of 
reports  of  affiliates  of  member  banks, 
u^ess  such  reports  are  specifically 
revested  by  the  Board. 

(fi  Voluntary  withdrawal  fiom 
membership.  Voltmtary  withdrawal 


from  membership  becomes  effective 
upon  cancellation  of  the  Federal 
Reserve  Bank  stock  held  by  the  member 
bank,  and  after  the  bank  has  made  due 
provision  to  pay  any  indebtedness  due 
or  to  become  due  to  the  Federal  Reserve 
Bank  in  accordance  with  the  Board’s 
Regulation  I  (12  CFR  part  209). 

§208.4  Capital  adequacy. 

(a)  Adequacy.  A  member  bank’s 
capital,  as  defined  in  Section  II  of 
Appendix  A  to  this  part,  shall  be  at  all 
times  adequate  in  relation  to  the 
character  and  condition  of  its  assets  and 
to  its  existing  and  prospective  liabilities 
and  other  corporate  responsibilities.  If  at 
any  time,  in  light  of  all  the 
circumstances,  the  bank’s  capital 
appears  inadequate  in  relation  to  its 
assets,  liabilities,  and  responsibilities, 
the  bank  shall  increase  the  ammmt  of  its 
capital,  within  such  period  as  the  Board 
deems  reasonable,  to  an  amount  which, 
in  the  judgement  of  the  Board,  shall  be 
adequate. 

(b)  Standards  for  evaluating  capital  . 
adequacy.  Standards  and  guidelines  by 
which  the  Board  evaluates  the  capital 
adequacy  of  member  banks  include 
those  in  appendices  A  and  E  to  this  part 
for  risk-b^ed  capital  purposes  and 
appendix  B  to  this  part  for  leverage 
measuremeut  purptoses. 

S  208.5  Dividends  and  other  distributions. 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Capital  surplus  means  the  total  of 
surplus  as  reportable  in  the  bank’s 
Reports  of  Condition  and  Income  and 
surplus  on  perpetual  preferred  stock. 

(2)  Permanent  capital  means  the  total 
of  the  bank’s  perpetual  preferred  stock 
and  related  surplus,  common  stock  and 
surplus,  and  minority  interest  in 
consolidated  subsidiaries,  as  reportable 
in  the  Reports  of  Condition  and  Income. 

(b)  Limitations.  The  limitations  in  this 
section  on  the  payment  of  dividends 
and  withdraw^  of  capital  apply  to  all 
cash  and  property  divideni^  or 
distributions  on  common  or  preferred 
stock.  The  limitations  do  not  apply  to 
dividends  paid  in  the  form  of  common 
stock. 

(c)  Earnings  limitations  on  payment  of 
dividends.  (1)  A  member  bank  may  not 
declare  or  pay  a  dividend  if  the  total  of 
all  dividends  declared  during  the 
calendar  year,  including  the  proposed 
dividend,  exceeds  the  sum  of  the  bank’s 
net  income  (as  reportable  in  its  Reports 
of  Condition  and  Income)  during  the 
current  calendar  year  and  the  retained 
net  income  of  the  prior  two  calendar 
years,  unless  the  cUvidend  has  been 
approved  by  the  Board. 


(2)  ‘'Retained  net  income”  is  equal  to 
the  bank’s  reported  net  income,  less  any 
dividends  declared  during  the  period. 
The  bank’s  net  income  during  the 
current  year  and  its  retained  net  income 
from  the  prior  two  calendar  years  is 
reduced  by  €my  net  losses  incurred  in 
the  current  or  prior  two  years  and  any 
required  transfers  to  surplus  or  to  a  fund 
for  the  retirement  of  preferred  stock.^ 

(d)  Limitation  on  withdrawal  of 
capital  by  dividend  or  otherwise.  (1)  A 
member  bank  may  not  declare  or  pay  a 
dividend  if  the  dividend  would  exceed 
the  bank’s  undivided  profits  as 
reportable  on  its  Reports  of  Condition 
and  Income,  unless  the  bank  has 
received  the  prior  approval  of  the  Board 
and  of  at  least  two-thirds  of  the 
shareholders  of  each  class  of  stock 
outstanding. 

(2)  A  member  bank  may  not  permit 
any  portion  of  its  permanent  capital  to 
be  withdrawn  unless  the  withdrawal 
has  been  approved  by  the  Board  and  by 
at  least  two-thirds  of  the  shareholders  of 
each  class  of  stock  outstanding. 

(3)  If  a  member  bank  has  capital 
siirplus  in  excess  of  that  required  by 
law,  the  excess  amoimt  may  be 
transferred  to  the  bank’s  imdivided 
profits  account  and  be  available  for  the 
payment  of  dividends  if: 

(i)  The  amount  transferred  came  frnm 
the  earnings  of  prior  periods,  excluding 
earnings  transferred  as  a  result  of  stock 
dividends; 

(ii)  The  bank’s  board  of  directors 
approves  the  transfer  of  funds;  and 

(iii)  The  transfer  has  been  approved 
by  the  Board. 

(e)  Payment  of  capital  distributions. 
All  member  bai^  dso  are  subject  to  the 
restrictions  on  payment  of  capital 
distributions  contained  in  subpart  D  of 
this  part. 

(f)  Compliance.  A  member  bank  shall 
use  the  date  a  dividend  is  declared  to 
determine  compliance  with  this  section. 

§  208.6  Establishment  and  maintenance  of 
branches. 

(a)  Branching.  (1)  To  the  extent 
authorized  by  state  law,  a  member  bank 
may  establish  and  maintain  branches 
(including  inter-state  branches)  subject 
to  the  same  limitations  and  restrictions 
that  apply  to  the  establishment  and 
maintenance  of  national  bank  branches 
(12  U.S.C.  36  and  1831u).  except  that 
approval  of  such  branches  shall  be 


^SUte  member  banks  are  required  to  comply  with 
state  law  provisions  concerning  thp  maintenance  of 
siupluB  hinds  in  addition  to  conunon  capital. 

Where  the  surplus  of  a  State  member  ba^  is  leas 
than  what  applic^le  state  law  requires  the  bank  to 
maintain  relative  to  its  capital  stod:  account,  the 
bank  may  be  required  to  transfer  amounts  horn  its 
undivid^  profits  account  to  surplus. 
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obtained  from  the  Board  rather  than 
from  the  Comptroller  of  the  Currency. 

(2)  Branch  applications.  A  State 
member  bank  wishing  to  establish  a 
branch  in  the  United  States  or  its 
territories  must  file  an  application  in 
accordance  with  the  Board’s  Rules  of 
Procediue  (12  CFR  262.3).  Branches  of 
member  banks  located  in  foreign 
nations,  in  the  overseas  territories, 
dependencies,  and  insular  possessions 
of  those  nations  and  of  the  United 
States,  and  in  the  Commonwealth  of 
Puerto  Rico,  are  subject  to  12  CFR  part 
211  (Regulation  K). 

(b)  Factors  considered  in  approving 
domestic  branch  applications.  Factors 
given  special  consideration  by  the  Board 
in  passing  upon  a  branch  application 
are: 

(1)  Financial  condition  and 
management.  The  financial  history  and 
condition  of  the  applying  bank  and  the 
general  character  of  its  management; 

(2)  Capital.  The  adequacy  of  the 
bank’s  capital  in  accordance  with 
§  208.4,  and  its  future  earnings 
prospects; 

(3)  Convenience  and  needs.  The 
convenience  and  needs  of  the 
community  to  be  served  by  the  branch; 

(4)  CRA  performance.  In  the  case  of 
branches  with  deposit-taking  capability, 
the  bank’s  performanqp  imder  the 
Community  Reinvestment  Act  (12 
U.S.C.  2901  et  seq.y,  and 

(5)  Investment  in  bank  premises. 
Whether  the  bank’s  investment  in  bank 
premises  in  establishing  the  branch  will 
comply  with  §  208.21. 

(c)  Expedited  approval  for  eligible 
banks.  An  application  by  an  eligible 
bank  to  establish  a  domestic  branch  is 
deemed  approved  on  the  fifth  day  after 
the  close  of  the  comment  period, 
required  by  the  Board’s  Rules  of 
Procedure  (12  CFR  262.3),  imless  the 
Board  or  the  appropriate  Federal 
Reserve  Bank  notifies  the  bank  that  the 
application  is  approved  prior  to  that 
date  or  that  it  is  not  eligible  for 
expedited  review  for  any  reason, 
including,  without  limitation,  that:  • 

(1)  The  bank  is  not  an  eligible  bank 
as  defined  by  §  208.2(e); 

(2)  The  application  contains  a 
material  error  or  is  otherwise  deficient; 
or 

(3)  The  application  or  notice  required 
under  the  Board’s  Rules  of  Procedure 
(12  CFR  262.3),  raises  significant 
supervisory.  Community  Reinvestment 
Act,  compliance,  policy  or  legal  issues 
that  have  not  been  resolved,  or  a  timely 
substantive  adverse  comment  is 
submitted. 

(d)  Consolidated  applications — (1) 
Proposed  branches;  prior  notice  of 
branch  opening.  A  member  bank  may 


seek  approval  in  a  single  application  or 
notice  for  any  branches  that  it  proposes 
to  establish  within  one  year  after  ^e 
approval  date.  The  bank  shall,  unless 
notification  is  waived,  notify  the 
appropriate  Reserve  Bank  one  week 
before  opening  any  branch  approved 
under  a  consolidated  application.  A 
bank  is  not  required  to  open  a  branch 
approved  under  either  a  consolidated  or 
single  branch  application. 

(2)  Duration  of  branch  approval. 
Branch  approvals  remain  v^id  for  one 
year  unless  the  Board  or  the  appropriate 
Reserve  Bank  notifies  the  bank  that  in 
its  judgement,  based  on  reports  of 
condition,  examinations,  or  other 
information,  there  has  been  a  change  in 
the  bank’s  condition,  financial  or 
otherwise,  that  warrants  reconsideration 
of  the  approval. 

(e)  Branch  closings.  A  member  bank 
shall  comply  with  section  42  of  the 
Federal  Deposit  Insurance  Act  (FDI  Act), 
12  U.S.C.  1831r-l,  with  regard  to 
branch  closings. 

(f)  Branch  relocations.  A  relocation  of 
an  existing  branch  does  not  require 
filing  a  branch  application.  A  relocation 
of  an  existing  branch,  for  purposes  of 
determining  whether  to  file  a  branch 
application,  is  a  movement  that  does  not 
substantially  affect  the  nature  of  the 
branch’s  business  or  customers  served. 

§208.7  Prohibition  against  use  of 
interstate  branches  primarily  for  deposit 
production.  [Reserv^ 

Subpart  B — Investments  and  Loans 

§208.20  Authority,  purpose,  and  scope. 

(a)  Authority.  Subpart  B  of  Regulation 
H  (12  CFR  part  208,  subpart  B)  is  issued 
by  the  Boa^  of  Governors  of  the  Federal 
Reserve  System  under  12  U.S.C.  24; 
sections  9, 11  and  21  of  the  Federal 
Reserve  Act  (12  U.S.C.  321-338a,  248(a), 
248(c),  and  481—486);  sections  1814, 
1816, 1818, 1823(j),  1831o,  1831p-l  and 
1831r-l  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C  1814, 1816, 
1818, 1823(j),  18310, 1831p-l  and 
1831r-l);  and  the  National  Flood 
Insiirance  Act  of  1968  and  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended  (42  U.S.C.  4001-4129). 

(b)  Purpose  and  scope.  This  subpart  B 
describes  certain  investment  limitations 
on  member  banks,  statutory 
requirements  for  amortizing  losses  on 
agriciiltural  loans  and  extending  credit 
in  areas  having  special  flood  hazards,  as 
well  as  the  requirements  for  issuing 
letters  of  credit  and  acceptances. 

§208.21  Investments  in  premlaes  and 
securities.  ' 

(a)  Investment  in  bank  premises.  No 
state  member  bank  shall  invest  in  bank 


premises,  or  in  the  stock,  bonds, 
debentures,  or  other  such  obligations  of 
any  corporation  holding  the  premises  of 
such  bank,  or  make  loans  to  or  upon  the 
seciiriW  of  any  such  corporation  unless: 

(1)  The  bank  receives  the  prior 
approval  of  the  Board; 

(2)  The  aggregate  of  all  such 
investments  and  loans,  together  with  the 
amount  of  any  indebtedness  incurred  by 
any  such  corporation  that  is  an  affiliate 
of  the  bank  (as  defined  in  section  2  of 
the  Banking  Act  of  1933,  as  amended, 

12  U.S.C.  221a),  is  less  than  or  equal  to 
the  amount  of  the  capital  stock  and 
surplus  of  such  bank;  or 

(3) (i)  The  aggregate  of  all  such 
investments  and  loans,  together  with  the 
amount  of  any  indebtedness  incurred  by 
any  such  corporation  that  is  an  affiliate 
of  the  bank,  is  less  than  or  equal  to  150 
percent  of  the  capital  stock  and  surplus 
of  the  bank;  and 

(ii)  The  bank: 

(A)  Has  a  CAMELS  composite  rating 
of  1  or  2  under  the  Uniform  Financial 
Institutions  Rating  System  (or  an 
equivalent  rating  under  a  comparable 
rating  system)  as  of  the  most  recent 
examination  of  the  bank; 

(B)  Is  well-capitalized  and  will 
continue  to  be  well-capitalized,  in 
accordance  with  subpart  D  of  this  part, 
after  the  investment  or  loan;  and 

(C)  Provides  notification  to  the  Board 
not  later  than  30  days  after  making  the 
investment  or  loan. 

(b)  Investments  in  securities.  Member 
banks  are  subject  to  the  same  limitations 
and  conditions  with  respect  to 
purchasing,  selling,  underwriting,  and 
holding  investment  securities  and 
stocks  as  are  national  banks  under  12 
U.S.C.  24. 1  7^1.“ 

§208.22  Community developmant and 
public  welfare  investments. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Low-  or  moderate-income  area 
means: 

(i)  One  or  more  census  tracts  in  a 
Metropolitan  Statistical  Area  where  the 
median  family  income  adjusted  for 
family  size  in  each  census  tract  is  less 
than  80  percent  of  the  median  family 
income  adjusted  for  family  size  of  the 
Metropolitan  Statistical  Area;  or 

(ii)  If  not  in  a  Metropolitan  Statistical 
Area,  one  or  more  census  tracts  or 
block-numbered  areas  where  the  median 
family  income  adjusted  for  family  size 
in  ea^  census  tract  or  block-numbered 


*A  member  bank,  acting  as  executor  or  trustee, 
may  bold  the  stock  of  any  corporation  so  long  as 
the  bank  will  not  vote  any  of  tbe  shares  or  control 
in  any  manner  the  election  of  any  directors, 
trustees,  or  other  persons  exercising  similar 
functions. 
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area  is  less  than  80  percent  of  the 
median  family  income  adjusted  for 
family  size  of  the  State. 

(2)  Low-  and  moderate-income 
persons  has  the  same  meaning  as  low- 
and  moderate-income  persons  as 
defined  in  42  U.S.C.  5302(a)(20)(A). 

(3)  Small  business  means  a  business 
that  meets  the  size-eligibility  standards 
of  13  CFR  121.802(a)(2). 

(b)  Investments  not  requiring  prior 
Board  approval.  Notwithstanding  the 
provisions  of  section  5136  of  the 
Revised  Statutes  (12  U.S.C.  24 
(Seventh))  made  applicable  to  member 
banks  by  paragraph  20  of  section  9  of 
the  Federal  Reserve  Act  (12  U.S.C.  335), 
a  member  bank  may  make  an 
investment,  without  prior  Board 
approval,  if  the  following  conditions  are 
met: 

(1)  The  investment  is  in  a  corporation, 
limited  partnership,  or  other  entity,  and: 

(i)  The  Board  has  determined  that  an 
investment  in  that  entity  or  class  of 
entities  is  a  public  wel&re  investment 
imder  paragraph  23  of  section  9  of  the 
Federal  Reserve  Act  (12  U.S.C.  338a),  or 
a  community  development  investment 
under  Regulation  Y  (12  CFR 
225.25(b)(6)):  or 

(ii)  Tlie  Comptroller  of  the  Currency 
has  determined,  by  order  or  regulation, 
that  an  investment  in  that  entity  by  a 
national  bank  is  a  public  welfare 
investment  under  section  5136  of  the 
Revised  Statutes  (12  U.S.C.  24 
(Eleventh));  or 

(iii)  The  entity  is  a  commimity 
development  financial  institution  as 
defined  in  section  103(5)  of  the 
Community  Development  Banking  and 
Financial  fiistitutions  Act  of  1994  (12 
U.S.C.  4702(5));  or 

(iv)  The  entity,  directly  or  indirectly, 
engages  solely  in  or  makes  loans  solely 
for  the  purposes  of  one  or  more  of  the 
following  community  development 
activities: 

(A)  Investing  in,  developing, 
rehabilitating,  managing,  selling,  or 
renting  residential  property  if  a  majority 
of  the  units  will  be  occupied  by  low- 
and  moderate-income  persons,  or  if  the 
property  is  a  “qualified  low-income 
building”  as  defined  in  section  42(c)(2) 
of  the  Internal  Revenue  Code  (26  U.S.C. 
42(c)(2)); 

(B)  Investing  in,  developing, 
rehabilitating,  managing,  selling,  or 
renting  nonresidential  real  property  or 
other  assets  located  in  a  low-  or 
moderate-income  area  and  targeted 
towards  low-  and  moderate-income 
persons; 

(C)  Investing  in  one  or  more  small 
businesses  located  in  a  low-  or 
moderate-income  area  to  stimulate 
economic  development; 


(D)  Investing  in,  developing,  or 
otherwise  assisting  job  training  or 
placement  facilities  or  programs  that 
will  be  targeted  towards  low-  and 
moderate-income  persons; 

(E)  Investing  in  an  entity  located  in  a 
low-  or  moderate-income  area  if  the 
entity  creates  long-term  employment 
opportimities,  a  majority  of  which 
(b^ed  on  full-time  equivalent  positions) 
will  be  held  by  low-  and  moderate- 
income  persons;  and 

(F)  Providing  technical  assistance, 
credit  covmseling,  research,  and 
program  development  assistance  to  low- 
and  moderate-income  persons,  small 
businesses,  or  nonprofit  corporations  to 
help  achieve  commimity.  development; 

(2)  The  investment  is  permittra  by 
state  law; 

(3)  The  investment  will  not  expose 
the  member  bank  to  liability  beyond  the 
amount  of  the  investment; 

(4)  The  aggregate  of  all  such 
investments  of  the  member  bank  does 
not  exceed  the  sum  of  five  percent  of  its 
capital  stock  and  surplus; 

(5)  The  member  ba!^  is  well 
capitalized  or  adequately  capitalized 
imder  §§  208.43(b)  (1)  and  (2); 

(6)  The  member  bank  received  a 
composite  CAMELS  rating  of  “1”  or  “2” 
under  the  Uniform  Financial 
Institutions  Rating  System  as  of  its  most 
recent  examination  and  an  overall  rating 
of  “1”  or  “2”  as  of  its  most  recent 
consumer  compliance  examination;  and 

(7)  The  member  bank  is  not  subject  to 
any  written  agreement,  cease-and-desist 
order,  capital  directive,  prompt- 
corrective-action  directive,  or 
memorandum  of  imderstanding  issued 
by  the  Board  or  a  Federal  Reserve  Bank. 

(c)  Notice  to  Federal  Reserve  Bank. 

Not  more  than  30  days  after  making  an 
investment  under  paragraph  (b)  of  this 
section,  the  member  bank  shall  advise 
its  Federal  Reserve  Bank  of  the 
investment,  including  the  amoimt  of  the 
investment  and  the  identity  of  the  entity 
in  which  the  investment  is  made. 

(d)  Investments  requiring  Board 
approval.  (1)  With  prior  Board  approval, 
a  member  bank  may  make  public 
welfare  investments  under  paragraph  23 
of  section  9  of  the  Federal  Reserve  Act 
(12  U.S.C.  338a),  other  than  those 
specified  in  paragfhph  (b)  of  this 
section. 

(2)  Requests  for  Board  approval  under 
this  paragraph  (d)  shall  include,  at  a 

ininimiim: 

(i)  The  amount  of  the  proposed 
investment; 

(ii)  A  description  of  the  entity  in 
which  the  investment  is  to  be  made; 

(iii)  An  explanation  of  why  the 
investment  is  a  public  welfare 
investment  under  paragraph  23  of 


section  9  of  the  Federal  Reserve  Act  (12 
U.S.C.  338a); 

(iv)  A  description  of  the  member 
bank’s  potential  liability  under  the 
proposed  investment; 

(v)  The  amount  of  the  member  bank’s 
aggregate  outstanding  public  welfare 
investments  under  paragraph  23  of 
section  9  of  the  Federal  Reserve  Act; 

(vi)  The  amount  of  the  member  bank’s 
capital  stock  and  surplus;  and 

(vii)  If  the  bank  investment  is  not 
eligible  under  paragraph  (b)  of  this 
section,  explain  the  reason  or  reasons 
why  it  is  ineligible. 

(3)  The  Boat'd  shall  act  on  a  request 
under  this  paragraph  (d)  within  60 
calendar  days  of  receipt  of  a  request  that 
meets  the  requirements  of  paragraph 
(d)(2)  of  this  section,  imless  the  Board 
notifies  the  requesting  member  bank 
that  a  longer  time  period  will  be 
required. 

(e)  Divestiture  of  investments.  A 
member  bank  shall  divest  itself  of  an 
investment  made  imder  paragraph  (b)  or 
(d)  of  this  section  to  the  extent  that  the 
investment  exceeds  the  scope  of,  or 
ceases  to  meet,  the  requirements  of 
paragraphs  (b)(1)  through  (b)(4)  or 
paragraph  (d)  of  this  section.  The 
divestiture  shall  be  made  in  the  manner 
specified  in  12  CFR  225.140,  Regulation 
Y,  for  interests  acquired  by  a  lending 
subsidiary  of  a  bcuok  holding  company 
or  the  ba^  holding  company  itself  in 
satisfaction  of  a  debt  previously 
contracted. 

§208.23  Agricultural  loan  loss 
amortization. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Accepiing  official  means: 

(1)  The  Reserve  Bank  in  whose  district 
the  bank  is  located;  or 

(ii)  The  Director  of  the  Division  of 
Banking  Supervision  and  Regulation  in 
cases  in  which  the  Reserve  Bank  cannot 
determine  that  the  bank  quetlifies. 

(2)  Agriculturally  related  other 
property  means  any  property,  real  or 
personal,  that  the  bank  owned  on 
January  1, 1983,  and  any  additional 
property  that  it  acquired  prior  to 
January  1, 1992,  in  connection  with  a 
qualified  agricultural  loan.  For  the 
purposes  of  paragraph  (d)  of  this 
section,  the  value  of  such  property  shall 
include  the  amount  previously  charged 
off  as  a  loss. 

(3)  Participating  bank  means  an 
agricultural  bank  (as  defined  in  12 
U.S.C.  1823(j)(4)(A))  that,  as  of  January 
1, 1992,  had  a  proposal  for  a  capital 
restoration  pl€m  accepted  by  an 
accepting  official  and  received 
permission  from  the  accepting  official, 
subject  to  paragraphs  (d)  and  (e)  of  this 
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section,  to  amortize  losses  in  accordance 
withjparagraphs  (b)  and  (c)  of  this 
section. 

(4)  Qualified  agricultural  loan  means: 

(i)  Loans  that  finance  agricultural 
production  or  are  secured  by  farm  land 
for  purposes  of  Schedule  RC-C  of  the 
FFIEC  Consolidated  Report  of  Condition 
or  such  other  comparable  schedule; 

(ii)  Loans  secured  by  farm  machinery; 

(iii)  Other  loans  that  a  bank  proves  to 
be  sufficiently  related  to  agriculture  for 
classification  as  an  agricultural  loan  by 
the  Board;  and 

(iv)  The  remaining  unpaid  balance  of 
any  loans  described  in  paragraphs  (a)(4) 

(i),  (ii)  and  (iii)  of  this  section  that  have 
been  charged  off  since  January  1, 1984, 
and  that  qualify  for  deferral  imder  this 
section. 

(b) (1)  Provided  there  is  no  evidence 
that  the  loss  resulted  firom  fraud  or 
criminal  abuse  on  the  part  of  the  bank, 
the  officers,  directors,  or  principal 
shareholders,  a  participating  bank  may 
amortize  in  its  Reports  of  Condition  and 
Income: 

(1)  Any  loss  on  a  qualified  agricultural 
loan  that  the  bank  would  be  required  to 
reflect  in  its  financial  statements  for  any 
period  between  and  including  1984  and 
1991;  or 

(ii)  Any  loss  that  the  bank  would  be 
required  to  reflect  in  its  financial 
statements  for  any  period  between  and 
including  1983  and  1991  resulting  from 
a  reappraisal  or  sale  of  agriculturally- 
related  other  property. 

(2)  Amortization  under  this  section 
shall  be  computed  over  a  period  not  to 
exceed  seven  years  on  a  quarterly 
straight-line  b^is  conunencing  in  the 
first  quarter  after  the  loan  was  or  is 
charged  off  so  as  to  be  fully  amortized 
not  later  than  December  31, 1998. 

(c)  Accounting  for  amortization.  Any 
bank  that  is  permitted  to  amortize  losses 
in  accordance  with  paragraph  (b)  of  this 
section  may  restate  its  capital  and  other 
relevant  accoimts  and  account  for  future 
authorized  deferrals  and  authorizations 
in  accordance  with  the  instructions  to 
the  FFIEC  Consolidated  Reports  of 
Condition  and  Income.  Any  resulting 
increase  in  the  capital  account  shall  be 
included  in  qualifying  capital  pursuant 
to  Appendix  A  of  this  part. 

(d)  Conditions  of  participation.  In 
order  for  a  bank  to  maintain  its  status 
as  a  pcuticipating  bank,  it  shall: 

(1)  Adhere  to  the  approved  capital 
plan  and  obtain  the  prior  approval  of 
the  accepting  official  before  making  any 
modifications  to  the  plan; 

(2)  Maintain  accounting  records  for 
each  asset  subject  to  loss  deferral  under 
the  program  that  document  the  amount 
and  timing  of  the  deferrals,  repayments, 
and  authorizations; 


(3)  Maintain  the  financial  condition  of 
the  bank  so  that  it  does  not  deteriorate 
to  the  point  where  it  is  no  longer  a 
viable,  fundamentally  sound  institution; 

(4)  Make  a  reasonable  effort, 
consistent  with  safe  and  sound  banking 
practices,  to  maintain  in  its  loan 
portfolio  a  percentage  of  agricultural 
loans,  including  agricultur^y-related 
other  property,  not  less  than  ^e 
percentage  of  such  locms  in  its  loan 
portfolio  on  January  1, 1986;  and 

(5)  Provide  the  accepting  official, 
upon  request,  with  any  information  the 
accepting  official  deems  necessary  to 
monitor  the  bank’s  amortization,  its 
compliance  with  the  conditions  of 
participation,  and  its  continued 
eligibility. 

(e)  Revocation  of  eligibility  for  loss 
amortization.  The  failure  to  comply 
with  any  condition  in  an  acceptance, 
with  the  capital  restoration  plan,  or  with 
the  conditions  stated  in  paragraph  (d)  of 
this  section,  is  grounds  for  revocation  of 
acceptance  for  loss  amortization  and  for 
an  administrative  action  against  the 
bank  imder  12  U.S.C.  1818(b).  In 
addition,  acceptance  of  a  bank  for  loss 
amortization  shall  not  foreclose  any 
administrative  action  against  the  bank 
that  the  Board  may  deem  appropriate. 

(f)  Expiration  date.  The  terms  of  this 
section  will  no  longer  be  in  effect  as  of 
January  1, 1999. 

§208.24  Letters  of  credit  and  acceptances. 

(a)  Standby  letters  of  credit.  For  the 
purpose  of  tMs  section,  standby  letters 
of  credit  include  every  letter  of  credit 
(or  similar  arrangement  however  named 
or  designated)  that  represents  an 
obligation  to  the  beneficiary  on  the  part 
of  the  issuer. 

(1)  To  repay  money  borrowed  by  or 
advanced  to  or  for  the  accoimt  of  the 
account  party;  or 

(2)  To  make  payment  on  account  of 
any  evidence  of  indebtedness 
imdertaken  by  the  account  party;  or 

(3)  To  make  payment  on  account  of 
any  default  by  the  party  procuring  the 
issuance  of  the  letter  of  credit  in  the 
performance  of  an  obligation.^ 

(b)  Ineligible  acceptance.  An 
ineligible  acceptance  is  a  time  draft 
accepted  by  a  bank,  which  does  not 
meet  the  requirements  for  discount  with 
a  Federal  Reserve  Bank. 

(c)  Bank’s  lending  limits.  Standby 
letters  of  credit  and  ineligible 


3  A  standby  lettw  of  credit  does  not  include:  (1) 
Commercial  letters  oi  credit  and  similar 
instruments,  where  the  issuing  bank  expects  the 
beneficiary  to  draw  upon  the  issum,  and  which  do 
not  guaranty  payment  of  a  money  obligation;  or  (2) 
a  guaranty  or  similar  obligation  issued  by  a  foreign 
biwch  in  accordance  with  and  subject  to  the 
limitations  of  12  CFR  part  211  (Regiilation  K). 


acceptances  count  toward  member 
banks’  lending  limits  imposed  by  state 
law. 

(d)  Exceptions.  A  standby  letter  of 
credit  or  ineligible  acceptance  is  not 
subject  to  the  restrictions  set  forth  in 
paragraph  (c)  of  this  section  if  prior  to 
or  at  the  time  of  issuance  of  the  credit: 

(1)  The  issuing  bank  is  paid  an 
amount  equal  to  the  bank’s  Tnaxiniiim 
liability  under  the  standby  letter  of 
credit;  or 

(2)  The  party  procuring  the  issuance 
of  a  letter  of  creffit  or  ineligible 
acceptance  has  set  aside  sufficient  funds 
in  a  segregated,  clearly  earmarked 
deposit  account  to  cover  the  bank’s 
maximum  liability  under  the  standby 
letter  of  credit  or  ineligible  acceptance. 

§208.25  Loans  in  areas  having  special 
flood  hazards. 

(a)  Purpose  and  scope — (1)  Purpose. 
The  purpose  of  this  section  is  to 
implement  the  requirements  of  the 
National  Flood  Insurance  Act  of  1968 
and  the  Flood  Disaster  Protection  Act  of 
1973,  as  amended  (42  U.S.C.  4001- 
4129). 

(2)  Scope.  This  sef:tion,  except  for 
paragraphs  (f)  and  (h)  of  this  section, 
applies  to  loans  secured  by  buildings  or 
mobile  homes  located  or  to  be  located 
in  areas  determined  by  the  Director  of 
the  Federal  Emergency  Management 
Agency  to  have  spieci^  flood  hazards. 
Paragraphs  (f)  and  (h)  of  this  section 
apply  to  loans  secured  by  buildings  or 
mobile  homes,  regardless  of  location. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Act  means  the  National  Flood 
Insiurance  Act  of  1968,  as  amended  (42 
U.S.C.  4001-4129). 

(2)  Building  means  a  walled  and 
roofed  structure,  other  than  a  gas  or 
liquid  storage  tank,  that  is  principally 
above  ground  and  affixed  to  a 
permanent  site,  and  a  walled  and  roofed 
structure  while  in  the  course  of 
construction,  alteration,  or  repair. 

(3)  Community  means  a  State  or  a 
political  subdivision  of  a  State  that  has 
zoning  and  building  code  jurisdiction 
over  a  particular  area  having  special 
flood  hazards. 

(4)  Designated  loan  means  a  loan 
secured  by  a  building  or  mobile  borne 
that  is  located  or  to  located  in  a 
special  flood  hazard  mea  in  which  flood 
insurance  is  available  under  the  Act. 

(5)  Director  ofFEMA  means  the 
Director  of  the  Federal  Emergency 
Management  Agency. 

(6)  Mobile  home  means  a  structure, 
transportable  in  one  or  more  sections, 
that  is  built  on  a  permanent  chassis  and 
designed  for  use  with  or  without  a 
permanent  foundation  when  attached  to 
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the  required  utilities.  The  term  mobile 
home  does  not  include  a  recreational 
vehicle.  For  purposes  of  this  section,  the 
term  mobile  home  means  a  mobile  home 
on  a  permanent  foundation.  The  term 
mobile  home  includes  a  manufactured 
home  as  that  term  is  used  in  the 
National  Flood  Insurance  Program. 

(7)  NFIP  means  the  National  Flood 
Insurance  Program  authorized  imder  the 
Act. 

(8)  Residential  improved  real  estate 
means  real  estate  upon  which  a  home  or 
other  residential  building  is  located  or 
to  be  located. 

(9)  Servicer  means  the  person 
responsible  for: 

(i)  Receiving  any  scheduled,  periodic 
payments  hum  a  borrower  imder  the 
terms  of  a  loan,  including  amounts  for 
taxes,  insurance  premiums,  and  other 
charges  with  respect  to  the  property 
securing  the  loan;  and 

(ii)  Making  payments  of  principal  and 
interest  and  any  other  payments  from 
the  amounts  received  ^m  the  borrower 
as  may  be  required  under  the  terms  of 
the  loan. 

(10)  Special  flood  hazard  area  means 
the  land  in  the  flood  plain  within  a 
community  having  at  least  a  one  percent 
chance  of  flooding  in  any  given  year,  as 
designated  by  the  Director  of  FEMA. 

(11)  Table  funding  means  a  settlement 
at  which  a  loan  is  funded  by  a 
contemporaneous  advance  of  loan  funds 
and  an  assignment  of  the  loan  to  the 
person  advancing  the  funds. 

(c)  Requirement  to  purchase  flood 
insurance  where  available. — (1)  In 
general.  A  member  bank  shall  not  make, 
increase,  extend,  or  renew  any 
designated  loan  unless  the  building  or 
mobile  home  and  any  personal  property 
securing  the  loan  is  covered  by  flood 
insurance  for  the  term  of  the  loan.  The 
amount  of  insurance  must  be  at  least 
equal  to  the  lesser  of  the  outstanding 
principal  balance  of  the  designated  loan 
or  the  maximum  limit  of  coverage 
available  for  the  particular  type  of 
property  under  the  Act  Flood  insurance 
coverage  under  the  Act  is  limited  to  the 
overall  value  of  the  property  securing 
the  designated  loan  minus  ^e  value  of 
the  land  on  which  the  property  is 
located. 

(2)  Table  funded  loans.  A  member 
bank  that  acquires  a  loan  from  a 
mortgage  broker  or  other  entity  through 
table  funding  shall  be  considered  to  1m 
making  a  loan  for  the  purposes  of  this 
section. 

(d)  Exemptions.  The  flood  insurance 
requirement  prescribed  by  paragraph  (c) 
of  this  section  does  not  ^pply  with 
respect  to: 

(1)  Any  State-owned  property  covered 
imder  a  policy  of  self-insurance 


satisfactory  to  the  Director  of  FEMA, 
who  publishes  and  periodically  revises 
the  list  of  States  falling  within  this 
exemption;  or 

(2)  Property  securing  any  loan  with  an 
original  principal  balance  of  $5,000  or 
less  and  a  repayment  term  of  one  year 
or  less. 

(e)  Escrow  requirement.  If  a  member 
bank  requires  the  escrow  of  taxes, 
insurance  premiums,  fees,  or  any  other 
charges  for  a  loan  secured  by  residential 
improved  real  estate  or  a  mobile  home 
that  is  made,  increased,  extended,  or 
renewed  after  October  1, 1996,  the 
member  bank  shall  also  require  the 
escrow  of  all  premiums  and  fees  for  any 
flood  insurance  required  under 
paragraph  (c)  of  this  section.  The 
member  bank,  or  a  servicer  acting  on  its 
behalf,  shall  deposit  the  flood  insurance 
premiums  on  behalf  of  the  borrower  in 
an  escrow  account.  This  escrow  account 
will  be  subject  to  escrow  requirements 
adopted  pursuant  to  section  10  of  the 
Real  Estate  Settlement  Procedure  Act  of 
1974  (12  U.S.C.  2609)  (RESPA),  which 
generally  limits  the  amoimt  that  may  be 
maintained  in  escrow  accoimts  for 
certain  types  of  loans  and  requires 
escrow  account  statements  for  those 
accounts,  only  if  the  loan  is  otherwise 
subject  to  RESPA.  Following  receipt  of 

a  notice  ftam  the  Director  of  FEMA  or 
other  provider  of  flood  insurance  that 
premiums  are  due,  the  member  bank,  or 
a  servicer  acting  on  its  behalf,  shall  pay 
the  amount  owed  to  the  insurance 
provider  ftt>m  the  escrow  account  by  the 
date  when  such  premiums  are  due. 

(f)  Required  use  of  standard  flood 
hazard  determination  form. — (1)  Use  of 
form.  A  member  bank  shall  use  the 
standard  flood  hazard  determination 
form  developed  by  the  Director  of 
FEMA  (as  set  forth  in  Appendix  A  of  44 
CFR  part  65)  when  determining  whether 
the  building  or  mobile  home  offered  as 
collateral  security  for  a  loan  is  or  will 
be  located  in  a  special  flood  hazard  area 
in  which  flood  insurance  is  available 
under  the  Act.  The  standard  flood 
hazard  determination  form  may  be  used 
in  a  printed,  computerized,  or  electronic 
manner. 

(2)  Retention  of  form.  A  member  bank 
shall  retain  a  copy  of  the  completed 
standard  flood  he^ard  determination 
form,  in  either  hard  copy  or  electronic 
form,  for  the  period  of  time  the  bank 
owns  the  loan. 

(g)  Forced  placement  offload 
insurance.  If  a  member  ba^,  or  a 
servicer  acting  on  behalf  of  the  bank, 
determines  at  any  time  during  the  term 
of  a  designated  loan  that  the  building  or 
mobile  home  and  any  personal  property 
securing  the  designated  loan  is  not 
covered  by  flood  insurance  or  is  covered 


by  flood  insurance  in  an  amount  less 
than  the  amount  required  under 
paragraph  (c)  of  this  section,  then  the 
bank  or  its  servicer  shall  notify  the 
borrower  that  the  borrower  should 
obtain  flood  insurance,  at  the  borrower’s 
expense,  in  an  amount  at  least  equal  to 
the  amount  required  under  paragraph 
(c)  of  this  section,  for  the  remaining 
term  of  the  loan.  If  the  borrower  fails  to 
obtain  flood  insurance  within  45  days 
after  notification,  then  the  member  bank 
or  its  servicer  shall  purchase  insurance 
on  the  borrower’s  behalf.  The  member 
bank  or  its  serVicer  may  charge  the 
borrower  for  the  cost  of  premiums  and 
fees  incurred  in  purchasing  the 
insurance. 

(h)  Determination  fees. — (1)  General. 
Notwithstanding  any  Federal  or  State 
law  other  than  the  Flood  Disaster 
Protection  Act  of  1973,  as  amended  (42 
U.S.C.  4001—4129),  any  member  bank, 
or  a  servicer  acting  on  behalf  of  the 
bank,  may  charge  a  reasonable  fee  for 
determining  whether  the  building  or 
mobile  home  securing  the  loan  is 
located  or  will  be  located  in  a  special 
flood  hazard  area.  A  determination  fee 
may  also  include,  but  is  not  limited  to, 
a  fee  for  life-of-loan  monitoring. 

(2)  Borrower  fee.  The  determination 
fee  authorized  by  paragraph  (h)(1)  of 
this  section  may  be  charged  to  the 
borrower  if  the  determination: 

(i)  Is  made  in  connection  with  a 
making,  increasing,  extending,  or 
renewing  of  the  loan  that  is  initiated  by 
the  borrower; 

(ii)  Reflects  the  Director  of  FEMA’s 
revision  or  updating  of  floodplain  areas 
or  flood-risk  zones; 

(iii)  Reflects  the  Director  of  FEMA’s 
publication  of  a  notice  or  compendium 
that: 

(A)  Affects  the  area  in  which  the 
building  or  mobile  home  securing  the 
loan  is  located;  or  ^ 

(B)  By  determination  of  the  Director  of 
F^iA,  may  reasonably  require  a 
determination  whether  the  building  or 
mobile  home  securing  the  loan  is 
located  in  a  special  flood  hazard  area; 

(iv)  Results  in  the  purchase  of  flood 
insurance  coverage  by  the  lender  or  its 
servicer  on  behalf  of  the  borrower  under 
paragraph  (g)  of  this  section. 

(3)  Purchaser  or  transferee  fee.  The 
determination  fee  authorized  by 
paragraph  (h)(1)  of  this  section  may  be 
charged  to  the  purchaser  or  transferee  of 
a  loan  in  the  case  of  the  sale  or  transfer 
of  the  loan. 

(i)  Notice  of  special  flood  hazards  and 
availability  of  Federal  disaster  relief 
assistance.  When  a  member  bank 
makes,  increases,  extends,  or  renews  a 
loan  secured  by  a  building  or  a  mobile 
home  located  or  to  be  located  in  a 
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special  flood  hazard  area,  the  hank  shall 
mail  or  deliver  a  written  notice  to  the 
borrower  and  to  the  servicer  in  all  cases 
whether  or  not  flood  insurance  is 
available  under  the  Act  for  the  collateral 
securing  the  loan. 

(1)  Contents  of  notice.  The  written 
notice  must  include  the  following 
information: 

(1)  A  warning,  in  a  form  approved  by 
the  Director  of  FEMA,  that  ^e  building 
or  the  mobile  home  is  or  will  be  located 
in  a  special  flood  hazard  area; 

(ii)  A  description  of  the  flood 
insurance  purchase  requirements  set 
forth  in  section  102(b)  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended  (42  U.S.C.  4012a(b)); 

(iii)  A  statement,  where  applicable, 
that  flood  insurance  coverage  is 
available  under  the  NFIP  and  may  also 
be  available  from  private  insurers;  and 

(iv)  A  statement  whether  Federal 
disaster  relief  assistance  may  be 
available  in  the  event  of  damage  to  the 
building  or  mobile  home  caused  by 
flooding  in  a  Federally  declared 
disaster. 

(2)  Timing  of  notice.  The  member 
bank  shall  provide  the  notice  required 
by  paragraph  (i)(l)  of  this  section  to  the 
borrower  within  a  reasonable  time 
before  the  completion  of  the  transaction, 
and  to  the  servicer  as  promptly  as 
practicable  after  the  bank  provides 
notice  to  the  borrower  and  in  any  event 
no  later  than  the  time  the  bank  provides 
other  similar  notices  to  the  servicer 
concerning  hazard  insurance  and  taxes. 
Notice  to  ^e  servicer  may  be  made 
electronically  or  may  take  the  form  of  a 
copy  of  the  notice  to  the  borrower. 

(3)  Record  of  receipt.  The  member 
bank  shall  retain  a  record  of  the  receipt 
of  the  notices  by  the  borrower  and  the 
servicer  for  the  period  of  time  the  bank 
owns  the  loan. 

(4)  Alternate  method  of  notice. 

Instead  of  providing  the  notice  to  the 
borrower  required  by  paragraph  (i)(l)  of 
this  section,  a  member  bai^  may  obtain 
satisfactory  written  assurance  firam  a 
seller  or  lessor  that,  within  a  reasonable 
time  before  the  completion  of  the  sale  or 
lease  transaction,  the  seller  or  lessor  has 
provided  such  notice  to  the  purchaser  or 
lessee.  The  member  bank  shall  retain  a 
record  of  the  written  assurance  from  the 
seller  or  lessor  for  the  period  of  time  the 
bank  owns  the  loan. 

(5)  Use  of  prescribed  form  of  notice. 

A  member  bank  will  be  considered  to  be 
in  compliance  with  the  requirement  for 
notice  to  the  borrower  of  t^  paragraph 
(i)  by  providing  written  notice  to  the 
borrower  containing  the  language 
presented  in  appendix  A  of  this  section 
within  a  reasonable  time  before  the 
completion  of  the  transaction.  The 


notice  presented  in  appendix  A  of  this 
section  satisfies  the  borrower  notice 
requirements  of  the  Act. 

(j)  Notice  of  servicer’s  identity — (1) 
Notice  requirement.  When  a  member 
bank  makes,  increases,  extends,  renews, 
sells,  or  transfers  a  loan  secured  by  a 
building  or  mobile  home  located  or  to 
be  located  in  a  special  flood  hazard  area, 
the  bank  shall  notify  the  Director  of 
FEMA  (or  the  Director’s  designee)  in 
writing  of  the  identity  of  the  servicer  of 
the  loan.  The  Director  of  FEMA  has 
designated  the  insiuance  provider  to 
receive  the  member  bank’s  notice  of  the 
servicer’s  identity.  This  notice  may  be 
provided  electronically  if  electronic 
transmission  is  satisfactory  to  the 
Director  of  FEMA’s  designee. 

(2)  Transfer  of  servicing  rights.  The 
member  bank  shall  notify  the  Director  of 
FEMA  (or  the  Director’s  designee)  of  any 
change  in  the  servicer  of  a  loan 
described  in  paragraph  ())(1)  of  this 
section  within  60  days  after  the  efiective 
date  of  the  change.  This  notice  may  be 
provided  electronically  if  electronic 
transmission  is  satisfactory  to  the 
Director  of  FEMA’s  designee.  Upon  any 
change  in  the  servicing  of  a  loan 
described  in  paragraph  (j)(l)  of  this 
section,  the  duty  to  provide  notice 
vmder  this  paragraph  (i)(2)  shall  transfer 
to  the  transferee  servicer. 

Appendix  A  to  §  208.25  Sample  Form  of 
Notice 

Notice  of  Special  Flood  Hazards  and 
Availability  of  Federal  Disaster  Relief 
Assistance 

We  are  giving  you  this  notice  to  infbnn  you 
that: 

The  building  or  mobile  home  securing  the 
loan  for  which  you  have  applied  is  or  will 
be  located  in  an  area  with  special  flood 
hazards. 

The  area  has  been  identified  by  the 
Director  of  the  Federal  Emergency 
Management  Agency  (FEMA)  as  a  special 
flood  hazard  area  using  FEMA’s  Flood 
Insurance  Rate  Map  or  the  Flood  Hazard 
Boundary  Map  for  the  follownng  community: 

_ .  This  area  has  a  one  percent 

(1%)  chance  of  a  flood  equal  to  or  exceeding 
the  base  flood  elevation  (a  100-year  flood)  in 
any  given  year.  During  the  life  of  a  30-year 
mortgage  loan,  the  risk  of  a  100-year  flood  in 
a  specdal  flood  hazard  area  is  26  percent 
(26%). 

Federal  law  allows  a  lender  and  borrower 
jointly  to  request  the  Director  of  FEMA  to 
review  the  determination  of  whether  the 
property  securing  the  loan  is  located  in  a 
special  flood  ha^rd  area.  If  you  would  like 
to  make  such  a  request,  please  contact  us  for 
further  information. 

_ The  community  in  which  the 

property  securing  the  loan  is  located 
participates  in  the  Nafional  Flood  Insurance 
Program  (NFIP).  Federal  law  will  not  allow 
us  to  make  you  the  loan  that  you  have 
applied  for  if  you  do  not  purchase  flood 


insurance.  The  flood  insurance  must  be 
maintained  for  the  life  of  the  loan.  If  you  foil 
to  purchase  or  renew  flood  insurance  on  the 
property.  Federal  law  authorizes  and  requires 
us  to  purchase  the  flood  insurance  for  you  at 
your  expense. 

•  Flood  insurance  coverage  under  the 
NFIP  may  be  purchased  through  an  insurance 
agent  who  will  obtain  the  policy  either 
directly  through  the  NFIP  or  through  an 
insurance  company  that  participates  in  the 
NFIP.  Flood  insurance  also  may  be  available 
fiom  private  insurers  that  do  not  participate 
in  the  NFIP. 

•  At  a  minimum,  flood  insurance 
purchased  must  cover  the  lesser  of. 

(1)  The  outstanding  principal  balance  of 
the  loan;  or 

(2)  The  maximum  amoimt  of  coverage 
allowed  for  the  type  of  property  imder  the 
NFIP. 

Flood  insurance  coverage  under  the  NFIP 
is  limited  to  the  overall  value  of  the  property 
securing  the  loan  minus  the  value  of  the  land 
on  which  the  property  is  located. 

•  Federal  disaster  relief  assistance  (usually 
in  the  form  of  a  low-interest  loan)  may  be 
available  for  damages  incurred  in  excess  of 
your  flood  insurance  if  your  community’s 
participation  in  the  NFIP  is  in  accordaiu:e 
with  NFIP  requirements. 

_ Flood  insurance  coverage  under  the 

NFIP  is  not  available  for  the  property 
securing  the  loan  because  the  community  in 
which  the  property  is  located  does  not 
participate  in  the  NFIP.  In  addition,  if  the 
non-participating  community  has  been 
identified  for  at  least  one  year  as  containing 
a  special  flood  hazard  area,  properties 
located  in  the  commimity  will  not  be  eligible 
for  Federal  disaster  relief  assistance  in  the 
event  of  a  Federally  declared  flood  disaster. 

Subpart  C — Bank  Securities  and 
Securities-Related  Activities 

§208.30  Authority,  purpose,  and  scope. 

(a)  Authority.  Subpait  C  of  Regulation 
H  (12  CFR  part  208,  subpart  C)  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  under  12  U.S.C.  24, 92a, 
93a;  sections  1818  and  1831p-l(a)(2)  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1818, 1831i>-l(a)(2));  and 
sections  78b.  781(b),  78l(i^,  78l(i).  78o- 
4(c)(5),  780-5,  7^,  78q-l,  and  78w  of 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C  78b,  781(b),  781(g),  78l(i),  78o- 
4(c)(5),  780-5,  7^,  78q-l.  78w). 

(b)  Purpose  and  scope.  This  subpart  C 
describes  the  requirements  imposed 
upon  member  banks  acting  as  transfer 
agents,  registwed  clearing  agencies,  or 
sellers  of  securities  under  the  Securities ' 
Exchange  Act  of  1934.  This  subpart  C 
also  describes  the  reporting 
requirements  impost  on  member  banks 
whose  securities  are  subject  to 
registration  imder  the  Securities 
Exchange  Act  of  1934. 
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§208.31  State  member  banks  as  transfer 
agents. 

(a)  The  rules  adopted  by  the 
Securities  and  Exchange  Commission 
(SEC)  pursuant  to  section  17A  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78q-l)  prescribing  procedures  for 
registration  of  transfer  agents  for  which 
the  SEC  is  the  appropriate  regulatory 
agency  (17  CFR  240.17Ac2-l)  apply  to 
memter  bank  transfer  agents.  References 
to  the  “Commission”  are  deemed  to 
refer  to  the  Board. 

(b)  The  rules  adopted  by  the  SEC 
pursuant  to  section  17A  prescribing 
operational  and  reporting  requirements 
for  transfer  agents  (17  CFR  240.17Ac2- 
2  and  240.17Ad-l  through  240.17Ad- 
16)  apply  to  member  bank  transfer 
agents. 

§  208.32  Notice  of  disciplinary  sanctions 
imposed  by  registered  clearing  agency. 

(a)  Notice  requirement.  Any  member 
bank  or  any  of  its  subsidiaries  that  is  a 
registered  clearing  agency  pursuant  to 
section  17A(b)  of  the  Securities 
Exchange  Act  of  1934  (the  Act),  and 
that: 

(1)  Imposes  any  final  disciplinary 
sanction  on  any  participant  dierein; 

(2)  Denies  participation  to  any 
applicant;  or 

(3)  Prohibits  or  limits  any  person  in 
respect  to  access  to  services  offered  by 
the  clearing  agency,  shall  file  with  the 
Board  (and  the  appropriate  regulatory 
agency,  if  other  dian  the  Board,  for  a 
participant  or  applicant)  notice  thereof 
in  the  manner  prescribed  in  this  section. 

(b)  Notice  of  final  disciplinary 
actions.  (1)  Any  registered  clearing 
agency  for  which  the  Board  is  the 
appropriate  regulatory  agency  that  takes 
any  final  disciplinary  action  with 
respect  to  any  participant  shall 
promptly  file  a  notice  thereof  with  the 
Board  in  accordance  with  paragraph  (c) 
of  this  section.  For  the  purposes  of  this 
paragraph  (b),  final  disciplinary  action 
means  the  imposition  of  any 
disciplinary  sanction  pursuant  to 
section  17A(b)(3)(G)  of  the  Act,  or  other 
action  of  a  registered  clearing  agency 
which,  after  notice  and  opportunity  for 
hearing,  results  in  final  disposition  of 
charges  of: 

(1)  One  or  more  violations  of  the  rules 
of  the  registered  clearing  agency;  or 

(ii)  Acts  or  practices  constituting  a 
statutory  disqurdification  of  a  type 
defined  in  paragraph  (iv)  or  (v)  (except 
prior  convictions)  of  section  3(a)(39)  of 
the  Act. 

(2)  However,  if  a  registered  clearing 
agency  fee  schedule  specifies  certain 
charges  for  errors  made  by  its 
participants  in  giving  instructions  to  the 
registered  clearing  agency  which  are  de 


minimis  on  a  per  error  basis,  and  whose 
purpose  is,  in  part,  to  provide  revenues 
to  the  clearing  agency  to  compensate  it 
for  effort  expended  in  begiiming  to 
process  an  erroneous  instruction,  such 
error  charges  shall  not  be  considered  a 
final  disciplinary  action  for  purposes  of 
this  paragraph  (b). 

(c)  Contents  affinal  disciplinary 
action  notice.  Any  notice  filed  pursuant 
to  paragraph  (b)  of  this  section  shall 
consist  of  the  following,  as  appropriate: 

(1)  The  name  of  the  respondent  and 
the  respondent’s  last  known  address,  as 
reflected  on  the  records  of  the  clearing 
agency,  and  the  name  of  the  person, 
committee,  or  other  organizational  miit 
that  brought  the  charges.  However, 
identifying  information  as  to  any 
respondent  found  not  to  have  violated  a 
provision  covered  by  a  charge  may  be 
deleted  insofar  as  the  notice  reports  the 
disposition  of  that  charge  and,  prior  to 
the  filing  of  the  notice,  the  respondent 
does  not  request  that  identifying 
information  be  included  in  the  notice; 

(2)  A  statement  describing  the 
investigative  or  other  origin  of  the 
action; 

(3)  As  charged  in  the  proceeding,  the 
specific  provision  or  provisions  of  the 
rules  of  &e  clearing  agency  violated  by 
the  respondent,  or  the  statutory 
disqualification  referred  to  in  paragraph 
(b)(2)  of  this  section,  and  a  statement 
describing  the  answer  of  the  respondent 
to  the  charges; 

(4)  A  statement  setting  forth  findings 
of  fact  with  respect  to  any  act  or  practice 
in  which  the  respondent  was  charged 
with  having  engaged  in  or  omitted;  the 
conclusion  of  the  clearing  agency  as  to 
whether  the  respondent  violated  any 
rule  or  was  subject  to  a  statutory 
disqualification  as  charged;  and  a 
statement  of  the  clearing  agency  in 
support  of  its  resolution  of  the  principal 
issues  raised  in  the  proceedings; 

(5)  A  statement  describing  any 
sanction  imposed,  the  reasons  therefor, 
and  the  date  upon  which  the  sanction 
became  or  will  become  effective;  and 

(ilSuch  other  rrratters  as  the  clearing 
agency  may  deem  relevant. 

(d)  Notice  affinal  denial,  prohibition, 
termination  or  limitation  based  on 
qualification  or  administrative  rules.  (1) 
Any  registered  clearing  agency,  for 
which  the  Board  is  the  appropriate 
regulatory  agency,  that  takes  any  final 
action  that  denies  or  conditions  the 
participation  of  any  person,  or  prohibits 
or  limits  access,  to  services  offered  by 
the  clearing  agency,  shall  promptly  file 
notice  thereof  with  the  Board  (and  the 
appropriate  regulatory  agency,  if  other 
than  the  Board,  for  the  affected  person) 
in  accordance  with  paragraph  (e)  of  this 
section;  but  such  action  sh^l  not  be 


considered  a  final  disciplinary  action 
for  purposes  of  paragraph  (b)  of  this 
section  where  the  action  is  based  on  an 
allied  failure  of  such  person  to: 

(1)  Comply  with  the  qualification 
standards  prescribed  by  the  rules  of  the 
registered  clearing  agency  pursuant  to 
section  17A(b)(4)(B)  of  the  Act;  or 

(ii)  Comply  with  any  administrative 
requirements  of  the  registered  clearing 
agency  (including  failure  to  pay  entry  or 
other  dues  or  fees,  or  to  file  prescribed 
forms  or  reports)  not  involving  charges 
of  violations  that  may  lead  to  a 
disciplinary  s€mction. 

(2)  However,  no  such  action  shall  be 
considered  final  pursuant  to  this 
paragraph  (d)  that  results  merely  from  a 
notice  of  such  failure  to  comply  to  the 
person  affected,  if  such  person  has  not 
sought  an  adjudication  of  the  matter, 
including  a  hearing,  or  otherwise 
exhausted  the  administrative  remedies 
within  the  registered  clearing  agency 
with  respect  to  such  a  matter. 

(e)  Contents  of  notice  required  by 
paragraph  (d)  of  this  section.  Any  notice 
filed  pursuant  to  paragraph  (d)  of  this 
section  shall  consist  of  the  following,  as 
appropriate: 

(1)  The  name  of  each  person 
concerned  and  each  person’s  last  known 
address,  as  reflected  in  the  records  of 
the  clearing  agency; 

(2)  The  specific  groimds  upon  which 
the  action  of  the  clearing  agency  was 
based,  and  a  statement  describing  the 
answer  of  the  person  concerned; 

(3)  A  statement  setting  forth  findings 
of  fact  and  conclusions  as  to  each 
alleged  failure  of  the  person  to  comply 
with  qualification  standards  or 
administrative  obligations,  and  a 
statement  of  the  clearing  agency  in 
support  of  its  resolution  of  the  principal 
issues  raised  in  the  proceeding; 

(4)  The  date  upon  which  such  action 
became  or  will  l^ome  effective;  and 

(5)  Such  other  matters  as  the  clearing 
agency  deems  relevant. 

(f)  Notice  affinal  action  based  on 
prior  adjudicated  statutory 
disqualifications.  Any  registered 
clearing  agency  for  which  the  Board  is 
the  appropriate  regulatory  agency  that 
takes  any  final  action  shall  promptly  file 
notice  thereof  with  the  Boa^  (and  ^e 
appropriate  regulatory  agency,  if  other 
thw  the  Board,  for  the  affected  person) 
in  accordance  with  paragraph  (^  of  this 
section,  where  the  final  action: 

(1)  Denies  or  conditions  participation 
to  any  person,  or  prohibits  or  limits 
access  to  services  offered  by  the  clearing 
agency;  and 

(2)  is  based  upon  a  statutory 
disqualification  of  a  type  defined  in 
paragraph  (A),  (B)  or  (C)  of  section 
3(a)(39)  of  the  Act,  consisting  of  a  prior 
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conviction,  as  described  in 
subparagraph  (E)  of  section  3(a)(39)  of 
the  Act.  However,  no  such  action  shall 
be  considered  final  pursuant  to  this 
paragraph  (f)  that  results  merely  from  a 
notice  of  such  disqualification  to  the 
person  affected,  if  such  person  has  not 
sought  an  adjudication  of  the  matter, 
including  a  hearing,  or  otherwise 
exhausted  the  administrative  remedies 
within  the  clearing  agency  with  respect 
to  such  a  matter. 

(g)  Contents  of  notice  required  by 
paragraph  (f)  of  this  section.  Any  notice 
filed  pursuant  to  paragraph  (f)  of  this 
section  shall  consist  of  the  following,  as 
appropriate: 

tl)  The  name  of  each  person 
concerned  and  each  person’s  last  known 
address,  as  reflected  in  the  records  of 
the  clearing  agency; 

(2)  A  statement  setting  forth  the 
principal  issues  raised,  the  answer  of 
any  person  concerned,  and  a  statement 
of  the  clearing  agency  in  support  of  its 
resolution  of  the  principcd  issues  raised 
in  the  proceeding; 

(3)  Any  description  furnished  by  or 
on  behalf  of  the  person  concerned  of  the 
activities  engaged  in  by  the  person  since 
the  adjudication  upon  which  the 
disqu^ification  is  based; 

A  copy  of  the  order  or  decision  of 
the  coiut,  appropriate  regulatory  agency, 
or  self-regulatory  organization  that 
adjudicated  the  matter  giving  rise  to  the 
statutory  disqualification; 

(5)  The  nature  of  the  action  taken  and 
the  date  upon  which  such  action  is  to 
bo  made  effective;  and 

(6)  Such  other  matters  as  the  clearing 
agency  deems  relevant. 

(h)  Notice  of  summary  suspension  of 
participation.  Any  registered  clearing 
agency  for  which  the  Board  is  the 
appropriate  regulatory  agency  that 
siunmarily  suspends  or  closes  the 
accounts  of  a  participant  pursuant  to  the 
provisions  of  section  17ACb)(5)(C)  of  the 
Act  shall,  within  one  business  day  after 
such  action  becomes  effective,  file 
notice  thereof  with  the  Board  and  the 
appropriate  regulatory  agency  for  the 
participant,  if  other  than  the  Board,  of 
such  action  in  accordance  with 
paragraph  (i)  of  this  section. 

(i)  Contents  of  notice  of  summary 
suspension.  Any  notice  pursuant  to 
paragraph  (h)  of  this  section  shall 
contain  at  least  the  following 
information,  as  appropriate: 

(1)  The  name  of  the  participant 
concerned  and  the  participant’s  last 
known  address,  as  reflected  in  the 
records  of  the  clearing  agency; 

(2)  The  date  upon  which  the  summary 
action  became  or  will  become  effective; 

(3)  If  the  summary  action  is  based 
upon  the  provisions  of  section 


17A(b)(5)(C)(i)  of  the  Act,  a  copy  of  the 
relevant  order  or  decision  of  the  self- 
regulatory  organization,  if  available  to 
the  clearing,  agency; 

(4)  If  the  summary  action  is  based 
upon  the  provisions  of  section 
17A(b)(5)(C)(ii)  of  the  Act,  a  statement 
describing  tMb  default  of  any  delivery  of 
funds  or  securities  to  the  clearing 
agency; 

(5)  If  the  summary  action  is  based 
upon  the  provisions  of  section 
17A(b)(5)(C)(iii)  of  the  Act,  a  statement 
describing  the  financial  or  operating 
difficulty  of  the  participant  based  upon 
which  the  clearing  agency  determined 
that  the  suspension  and  closing  of 
accoimts  was  necessary  for  the 
protection  of  the  clearing  agency,  its 
participants,  creditors,  or  investors; 

(6)  The  nature  and  effective  date  of 
the  suspension;  and 

(7)  Such  other  matters  as  the  clearing 
agency  deems  relevant. 

§208.33  Application  for  stay  or  review  of 
disdpiinary  sanctions  imposed  by 
registered  clearing  agency. 

(a)  Stays.  The  rules  adopted  by  the 
Securities  and  Exchange  Commission 
(SEC)  pursuant  to  section  19  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78s)  regarding  applications  by 
persons  for  whom  the  S^  is  the 
appropriate  regulatory  agency  for  stays 
of  disciplinary  sanctions  or  summary 
suspensions  imposed  by  registered 
clearing  agencies  (17  CFR  240.19d-2) 
apply  to  applications  by  member  banks. 
References  to  the  “Commission”  are 
deemed  to  refer  to  the  Board. 

(b)  Reviews.  The  regulations  adopted 
by  the  Securities  and  Exchange 
Commission  pursuant  to  section  19  of 
the  Securities  and  Exchange  Act  of  1934 
(15  U.S.C.  78s)  regarding  applications 
by  persons  for  whom  the  S^  is  the 
appropriate  regulatory  agency  for 
reviews  of  final  disciplinary  sanctions, 
denials  of  participation,  or  prohibitions 
or  limitations  of  access  to  services 
imposed  by  registered  clearing  agencies 
(17  CFR  240.19d-3  (aHf))  apply  to 
applications  by  member  banks. 
References  tcrffie  “Commission”  are 
deemed  to  refer  to  the  Board.  The 
Board’s  Uniform  Rules  of  Practice  and 
Procedure  (12  CFR  part  263)  apply  to 
review  proceedings  under  this  §  208.33 
to  the  extent  not  inconsistent  with  this 
§  208.33. 


§208.34  Recordkeeping  and  confirmation 
of  certain  securities  transactions  effected 
by  State  member  banks.  [Reserved] 

§  208.35  Qualification  requirements  for 
transactions  in  certain  securities. 

[Reserved] 

§  208.38  Reporting  requirements  for  State 
member  banks  subject  to  the  Securities 
Exchange  Act  of  1934. 

(a)  Filing  requirements.  Except  as 
otherwise  provided  in  this  section,  a 
member  bank  whose  securities  are 
subject  to  registration  pursuant  to 
section  12(b)  or  section  12(g)  of  the 
Securities  Exchange  Act  of  1934  (the 
1934  Act)  (15  U.S.C,  78l  (b)  and  (^) 
shall  comply  with  the  rules,  regulations, 
and  forms  adopted  by  the  Securities  and 
Exchange  Commission  (Commission) 
pursuant  to  sections  12, 13, 14(a),  14(c), 
14(d),  14(f)  and  16  of  the  1934  Act  (15 
U.S.C.  781,  78m,  78n  (a),  (c),  (d),  (f)  an(f 
78p).  The  term  “Commission”  as  used 
in  those  rules  and  regulations  shall  with 
respect  to  securities  issued  by  member 
banks  be  deemed  to  refer  to  the  Board 
unless  the  context  otherwise  requires. 

(b)  Elections  permitted  for  member 
banks  with  total  assets  of  $150  million 
or  less.  (1)  Notwithstanffing  paragraph 
(a)  of  this  section  or  the  rules  and 
regulations  promulgated  by  the 
Commission  pursuant  to  the  1934  Act  a 
member  bank  that  has  total  assets  of 
$150  million  or  less  as  of  the  end  of  its 
most  recent  fiscal  year,  and  no  foreign 
offices,  may  elect  to  substitute  for  the 
financial  statements  required  by  the 
Commission’s  Form  10-Q,  the  balance 
sheet  and  income  statement  firom  the 
quarterly  report  of  condition  required  to 
1m  filed  by  ffie  bank  with  the  Board 
under  section  9  of  the  Federal  Reserve 
Act  (12  U.S.C.  324)  (Federal  Financial 
Institutions  Examination  Cmmcil  Form 
033  or  034). 

(2)  A  member  bank  qualifying  for  and 
electing  to  file  financial  statements  from 
its  quarterly  report  of  condition 
pursuant  to  paragraph  (b)(1)  of  this 
section  in  its  form  10-Q  shall  include 
earnings  per  share  or  net  loss  per  share 
data  prepared  in  accordance  with  GAAP 
and  disclose  any  material  contingencies, 
as  required  by  Article  10  of  the 
Commission’s  Regulation  S-X  (17  CFR 
210.10-01),  in  the  Management’s 
Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations 
section  of  Form  10-Q. 

(c)  Required  filings— i,l)  Place  and 
timing  of  filing.  All  papers  required  to 
be  fil^  vnth  the  Board,  pursuant  to  the 
1934  Act  or  regulations  thereunder, 
shall  be  submitted  to  the  Division  of 
Banking  Supervision  and  R^ulation, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
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Constitution  Avenue,  NW.,  Washington, 
DC  20551.  Material  may  be  filed  by 
delivery  to  the  Board,  through  the  mails, 
or  otherwise.  The  date  on  which  papers 
are  actually  received  by  the  Board  shall 
be  the  date  of  filing  thereof  if  all  of  the 
requirements  with  respect  to  the  filing 
have  been  complied  with. 

(2)  Filing  fees.  No  filing  fees  specified 
hy  the  Commission’s  rules  shall  be  paid 
to  the  Board. 

(3)  Public  inspection.  Copies  of  the 
registration  statement,  definitive  proxy 
solicitation  materials,  reports,  and 
annual  reports  to  shareholders  required 
by  this  section  (exclusive  of  exhibits) 
shall  be  available  for  public  inspection 
at  the  Board’s  offices  in  Washington, 

DC,  as  well  as  at  the  Federal  Reserve 
Banks  of  New  York,  Chicago,  and  San 
Francisco  and  at  the  Reserve  Bank  in  the 
district  in  which  the  reporting  bank  is 
located. 

(d)  Confidentiality  of  filing.  Any 
person  filing  any  statement,  report,  or 
document  under  the  1934  Act  may  make 
written  objection  to  the  public 
disclosure  of  any  information  contained 
therein  in  accordance  with  the 
following  procedure: 

(1)  The  person  shall  omit  fiem  the 
statement,  report,  or  document,  when  it 
is  filed,  the  portion  thereof  that  the 
person  desires  to  keep  undisclosed 
(hereinafter  called  the  confidential 
portion).  The  person  shall  indicate  at 
the  appropriate  place  in  the  statement, 
report,  or  document  that  the 
confidential  portion  has  been  omitted 
and  filed  separately  Mrith  the  Board. 

(2)  The  person  snail  file  the  following 
with  the  copies  of  the  statement,  report, 
or  document  filed  with  the  Board: 

(i)  As  many  copies  of  the  confidential 
jrartion,  each  clearly  marked 
“CONFIDENTIAL  TREATMENT,’’  as 
there  are  copies  of  the  statement,  report, 
or  document  filed  with  the  Board.  Each 
copy  of  the  confidential  portion  shall 
contain  the  complete  text  of  the  item 
and,  notwithstanding  that  the 
confidential  portion  does  not  constitute 
the  whole  of  the  answer,  the  entire 
answer  thereto;  except  that  in  case  the 
confidential  portion  is  part  of  a  financial 
statement  or  schedule,  only  the 
particular  financial  statement  or 
schedule  need  be  included.  All  copies 
of  the  confidential  portion  shall  be  in 
the  same  form  as  the  remainder  of  the 
statement,  rerart,  or  document;  and 

(ii)  An  application  making  objection 
to  the  disclosure  of  the  confidential 
portion.  The  application  shall  be  on  a 
sheet  or  sheets  separate  from  the 
confidential  irartion,  and  shall: 

(A)  Identify  the  portion  of  the 
statement,  report,  or  document  that  has 
been  omitted; 


(B)  Include  a  statement  of  the  grounds 
of  objection;  and 

(C)  Include  the  name  of  each 
exchange,  if  any,  with  which  the 
statement,  report,  or  document  is  filed. 

(3)  The  copies  of  the  confidential 
portion  and  the  application  filed  in 
accordance  with  this  paragAtph  shall  be  . 
enclosed  in  a  separate  envelope  marked 
“CONFIDENTIAL  TREATMENT,’’  and 
addressed  to  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  E)C  20551. 

(4)  Pending  determination  by  the 
Board  on  the  objection  filed  in 
accordance  with  this  paragraph,  the 
confidential  portion  shall  not  be 
disclosed  by  the  Board. 

(5)  If  the  Board  determines  to  sustain 
the  objection,  a  notation  to  that  effect 
shall  be  made  at  the  appropriate  place 
in  the  statement,  report,  or  docmnent. 

(6)  If  the  Board  determines  not  to 
sustain  the  objection  because  disclosure 
of  the  confidential  portion  is  in  the 
public  interest,  a  finding  and 
determination  to  that  effect  shall  be 
entered  and  notice  of  the  finding  and 
determination  sent  by  registered  or 
certified  mail  to  the  person. 

(7)  If  the  Board  determines  not  to 
sustain  the  objection,  pursuant  to 
paragraph  (d)(6)  of  this  section,  the 
confidential  portion  shall  be  made 
available  to  the  public: 

(i)  15  days  after  notice  of  the  Board’s 
determination  not  to  sustain  the 
objection  has  been  given,  as  required  by 
paragraph  (d)(6)  of  this  section, 
provided  that  the  person  filing  the 
objection  has  not  previously  filed  with 
the  Board  a  written  statement  that  he> 
intends,  in  good  faith,  to  seek  judicial 
review  of  the  finding  and  determination; 
or 

(ii)  60  days  after  notice  of  the  Board’s 
determination  not  to  sustain  the 
objection  has  been  given  as  required  by 
paragraph  (d)(6)  of  this  section  and  the 
person  filing  the  objection  has  filed  with 
the  Board  a  written  statement  of  intent 
to  seek  judicial  review  of  the  finding 
and  determination,  but  has  failed  to  file 
a  petition  for  judicial  review  of  the 
Board’s  determination;  or 

(iii)  Upon  final  judicial 
determination,  if  adverse  to  the  party 
filing  the  objection. 

(8)  If  the  confidential  portion  is  made 
available  to  the  public,  a  copy  thereof 
shall  be  attached  to  each  copy  of  the 
statement,  report,  or  document  filed 
with  the  BoaM. 


§208.37  Government  securities  sales 
practices.  (Reserved] 

Subpart  D — Prompt  Corrective  Action 

§208.40  Authority,  purpose,  scope,  other 
supervisory  authority,  and  disclosure  of 
capital  categories. 

(a)  Authority.  Subpart  D  of  Regulation 
H  (12  CFR  part  208,  subpart  D)  is  issued 
by  the  Boa^  of  Governors  of  the  Federal 
Reserve  System  (Board)  imder  section 
38  (section  38)  of  the  Federal  Deposit 
Insiirance  Act  (FDI  Act)  as  added  by 
section  131  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (Pub.  L.  102-242, 105  Stat.  2236 
(1991))  (12  U.S.C.  1831o). 

(b)  Purpose  and  scope.  This  subpart  D 
defines  the  capital  measures  and  capital 
levels  that  are  used  for  determining  the 
supervisory  actions  authorized  under 
section  38  of  the  FDI  Act.  (Section  38  of 
the  FDI  Act  establishes  a  framework  of 
supervisory  actions  for  insured 
depository  institutions  that  are  not 
adequately  capitalized.)  This  subpart 
also  establishes  procedures  for 
submission  and  review  of  capital 
restoration  plans  and  for  issuance  and 
review  of  directives  and  orders  pursuant 
to  section  38.  Certain  of  the  provisions 
of  this  subpart  apply  to  officers, 
directors,  and  employees  of  state 
member  banks.  Other  provisions  apply 
to  any  company  that  controls  a  member 
bank  and  to  the  affiliates  of  the  member 
bank. 

(c)  Other  supervisory  authority. 
Neither  section  38  nor  this  subpart  in 
any  way  limits  the  authority  of  the 
Board  under  any  other  provision  of  law 
to  take  supervisory  actions  to  address 
unsafe  or  unsoimd  practices  or 
conditions,  deficient  capital  levels, 
violations  of  law,  or  other  practices. 
Action  imder  section  38  of  the  FDI  Act 
and  this  subpart  may  be  taken 
independently  of,  in  conjunction  with, 
or  in  addition  to  any  other  enforcement 
action  available  to  ffie  Board,  including 
issuance  of  cease  and  desist  orders, 
capital  directives,  approval  or  denial  of 
applications  cr  notices,  assessment  of 
civil  money  penalties,  or  any  other 
actions  auffiorized  by  law. 

(d)  Disclosure  of  capital  categories. 
The  assignment  of  a  bank  under  this 
subpart  within  a  particular  capital 
category  is  for  purposes  of 
implementing  and  applying  the 
provisions  of  section  38.  Unless 
permitted  by  the  Board  or  otherwise 
required  by  law,  no  bank  may  state  in 
any  advertisement  or  promotional 
material  its  capital  category  under  this 
subpart  or  that  the  Board  or  any  other 
Federal  banking  agency  has  assigned  the 
bank  to  a  particular  capital  category. 
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§  208.41  Definitions  for  purposes  of  this 
subpart 

For  purposes  of  this  subpart,  except  as 
modified  in  this  section  or  unless  the 
context  otherwise  requires,  the  terms 
used  have  the  same  meanings  as  set 
forth  in  section  38  and  section  3  of  the 
FDI  Act. 

(a)  Control — (1)  Control  has  the  same 
meaning  assigned  to  it  in  section  2  of 
the  B€mk  Holding  Company  Act  (12 
U.S.C.  1841),  and  the  term  controlled 
shall  be  construed  consistently  with  the 
term  control. 

(2)  Exclusion  for  fiduciary  ownership. 
No  insured  depository  institution  or 
company  controls  another  insured 
depository  institution  or  company  by 
virtue  of  its  ownership  or  control  of 
shares  in  a  fiduciary  capmcity.  Shares 
shall  not  be  deemed  to  have  been 
acquired  in  a  fiduciary  capacity  if  the 
acquiring  insured  depository  institution 
or  company  has  sole  discretionary 
authority  to  exercise  voting  rights  with 
respect  to  the  shares. 

(3)  Exclusion  for  debts  previously 
contracted.  No  insured  depository 
institution  or  company  controls  another 
insured  depository  institution  or 
comptany  by  virtue  of  its  ownership  or 
control  of  shares  acquired  in  securing  or 
collecting  a  debt  previously  contracted 
in  good  faith,  until  two  years  after  the 
date  of  acquisition.  The  two-year  period 
may  be  extended  at  the  discretion  of  the 
appropriate  Federal  banking  agency  for 
up  to  three  one-year  periods. 

(b)  Controlling  person  means  any 
person  having  control  of  an  insured 
depository  institution  and  any  company 
controlled  by  that  person. 

(c)  Leverage  ratio  means  the  ratio  of 
Tier  1  capital  to  average  total 
consolidated  assets,  as  calculated  in 
accordance  with  the  Board’s  Capital 
Adequacy  Guidelines  for  State  Member 
Banks;  Tier  1  Leverage  Measure 
(Apmndix  B  to  this  part). 

Co)  Management  fee  means  any 
payment  of  money  or  provision  of  any 
other  thing  of  value  to  a  company  or 
individual  for  the  provision  of 
management  services  or  advice  to  the 
bank,  or  related  overhead  expenses, 
including  payments  related  to 
supervisory,  executive,  managerial,  or 
policy  making  functions,  other  than 
compensation  to  an  individual  in  the 
individual’s  capacity  as  an  officer  or 
employee  of  the  bank. 

(e)  Ask-weighted  assets  means  total 
weighted  risk  assets,  as  calculated  in 
accordance  with  the  Board’s  Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure  (Appendix 
A  to  this  part). 

(f)  Tangible  equity  means  the  amount 
of  core  capital  elements  in  the  Board’s 


Capital  Adequacy  Guidelines  for  State 
Member  Banks:  Risk-Based  Measure 
(Appendix  A  to  this  part),  plus  the 
amovmt  of  outstanding  cumulative 
perpetual  preferred  stock  (including 
related  surplus),  minus  all  intangible 
assets  except  mortgage  servicing  rights 
to  the  extent  that  the  Board  determines 
that  mortgage  servicing  rights  may  he 
included  in  calculating  the  bank’s  Tier 
1  capital. 

(g)  Tier  1  capital  means  the  amount  of 
Tier  1  capital  as  defined  in  the  Board’s 
Capital  Adequacy  Guidelines  for  State 
Member  Banks;  Risk-Based  Measure 
(Appendix  A  to  this  part). 

(h)  Tier  1  risk-based  capital  ratio 
means  the  ratio  of  Tier  1  capital  to 
weighted  risk  assets,  as  calculated  in 
accordance  with  the  Board’s  Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure  (Appendix 
A  to  this  part). 

(i)  Total  assets  means  quarterly 
average  total  assets  as  reported  in  a 
bank’s  Report  of  Condition  and  Income 
(Call  Report),  minus  intai^ble  assets  as 
provided  in  the  definition  of  tangible 
equity.  At  its  discretion  the  Federal 
Reserve  may  calculate  total  assets  using 
a  bank’s  period-end  assets  rather  than 
quarterly  average  assets. 

(j)  Total  risk^sed  capital  ratio 
meims  the  ratio  of  qualifying  total 
capital  to  weighted  risk  assets,  as 
calculated  in  accordance  with  the 
Board’s  Capital  Adequacy  Guidelines 
for  State  Member  Banks:  Risk-Based 
Measure  (Appendix  A  to  this  part). 

§  208.42  Notice  of  capital  category. 

(a)  Effective  date  of  determination  of 
capital  category.  A  member  bank  shall 
be  deemed  to  Iw  within  a  given  capital 
category  for  purposes  of  section  38  of 
the  FDI  Act  and  this  subpart  as  of  the 
date  the  bank  is  notified  of,  or  is 
deemed  to  have  notice  of,  its  capital 
category,  pursuant  to  paragraph  (b)  of 
this  section. 

(b)  Notice  of  capital  category.  A 
member  bank  shall  be  deemed  to  have 
been  notified  of  its  capital  levels  and  its 
capital  category  as  of  the  most  recent 
date: 

(1)  A  Report  of  Condition  and  Income 
(Call  Report)  is  reqriired  to  be  filed  with 
the  Boanl; 

(2)  A  fi^  report  of  examination  is 
delivered  to  the  bank;  or 

(3)  Written  notice  is  provided  by  the 
Board  to  the  hank  of  its  capital  category 
for  purposes  of  section  38  of  the  FDI  Act 
and  this  subpart  or  that  the  bank’s 
capital  category  has  changed  as 
provided  in  ]>aragraph  (c)  of  this  section 
or  §  208.43(c). 

(c)  Adjustments  to  reported  capital 
levels  and  capital  category — (1)  Notice 


of  adjustment  by  bank.  A  member  bank 
shall  provide  the  Board  with  written 
notice  that  an  adjustment  to  the  bank’s 
capital  category  may  have  occurred  no 
later  than  15  c^endar  days  following 
the  date  that  any  material  event 
occurred  that  would  cause  the  bank  to 
be  placed  in  a  lower  capital  category 
from  the  category  assigned  to  the  bt^ 
for  purposes  of  section  38  and  this 
subpart  on  the  basis  of  the  bank’s  most 
recent  Call  Report  or  report  of 
examination. 

(2)  Determination  by  Board  to  change 
capital  category.  After  receiving  notice 
pursuant  to  paragraph  (c)(1)  of  this 
section,  the  Board  shall  determine 
whether  to  change  the  capital  category 
of  the  bank  and  shall  notify  the  ba^  of 
the  Board’s  determination. 

§208.43  Capital  measures  and  capital 
category  definitions. 

(a)  Capital  measures.  For  purposes  of 
section  38  and  this  subpart,  the  relevant 
capital  measures  are; 

(1)  The  total  risk-based  capital  ratio; 

(2)  The  Tier  1  risk-based  capital  ratio; 
and 

(3)  The  leverage  ratio.  * 

(b)  Capital  categories.  For  purposes  of 
section  38  and  this  subpart,  a  member 
bank  is  deemed  to  be: 

(1)  “Well  capitalized’’  if  the  bank: 

(1)  Has  a  tot^  risk-based  capital  ratio 
of  10.0  percent  or  greater,  and 

(ii)  Has  a  Tier  1  risk-based  capital 
ratio  of  6.0  percent  or  greater;  and 

(iii)  Has  a  leverage  ratio  of  5.0  percent 
or  greater;  and 

(iv)  Is  not  subject  to  any  written 
agreement,  order,  capital  directive,  or 
prompt  corrective  action  directive 
issued  by  the  Board  pursuant  to  section 
8  of  the  FDI  Act,  the  International 
Lending  Supervision  Act  of  1983  (12 
U.S.C.  3907),  or  section  38  of  the  FDI 
Act,  or  any  regulation  thereunder,  to 
meet  and  maintain  a  specific  capital 
level  for  any  capital  measure. 

(2)  “Adequately  capitalized”  if  the 
bank: 

(i)  Has  a  total  risk-based  capital  ratio 
of  8.0  percent  or  greater,  and 

(ii)  Has  a  Tier  1  risk-based  capital 
ratio  of  4.0  percent  or  greater;  and 

(iii)  Has: 

(A)  A  leverage  ratio  of  4.0  percent  or 
greater;  or 

(B)  A  leverage  ratio  of  3.0  percent  or 
greater  if  the  bank  is  rated  composite  1 
under  the  CAMELS  rating  system  in  the 
most  recent  examination  of  the  bank 
and  is  not  experiencing  or  anticipating 
significant  growth;  and 

(iv)  Does  not  meet  the  definition  of  a 
“well  capitalized”  bank. 

(3)  “Undercapitalized”  if  the  bank 
has: 
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(i)  A  total  risk-based  capital  ratio  that 
is  less  than  8.0  percent;  or 

(ii)  A  Tier  1  risk-based  capital  ratio 
that  is  less  than  4.0  percent;  or 

(iii)  Except  as  provided  in  paragraph 
(b)(iii)(B)  of  this  section,  has  a  leverage 
ratio  that  is  less  than  4.0  percent;  or 

(iv)  A  leverage  ratio  that  is  less  than 
3.0  percent,  if  the  bank  is  rated 
composite  1  imder  the  CAMELS  rating 
system  in  the  most  recent  examination 
of  the  bank  and  is  not  experiencing  or 
anticipating  significant  growth. 

(4)  “Significantly  undercapitalized”  if 
the  bank  has: 

(i)  A  total  risk-based  capital  ratio  that 
is  less  than  6.0  percent;  or 

(ii)  A  Tier  1  risk-based  capital  ratio 
that  is  less  than  3.0  percent;  or 

(iii)  A  leverage  ratio  that  is  less  than 
3.0  mrcenL 

(5)  “Critically  undercapitalized”  if  the 
bank  has  a  ratio  of  tangible  equity  to 
total  assets  that  is  equ^  to  or  less  than 
2.0  percent. 

(c)  Reclassification  based  on 
supervisory  criteria  other  than  capital. 
The  Board  may  reclassify  a  well- 
capitalized  member  bank  as  adequately 
capitalized  and  may  require  an 
adequately-capitalized  or  an 
undercapitalized  member  bank  to 
comply  with  certain  mandatory  or 
discretionary  supervisory  actions  as  if 
the  bank  were  in  the  next  lower  capital 
category  (except  that  the  Board  may  not 
reclassify  a  significantly 
imdercapitalized  bank  as  critically 
imdercapitalized)  (each  of  these  actions 
are  hereinafter  referred  to  generally  as 
“reclassifications”)  in  the  following 
circumstances: 

(1)  Unsafe  or  unsound  condition.  The 
Board  has  determined,  after  notice  and 
opportunity  for  hearing  pursuant  to  12 
Ck'k  263.203,  that  the  bank  is  in  unsafe 
or  unsound  condition;  or 

(2)  Unsafe  or  unsound  practice.  The 
Board  has  determined,  after  notice  and 
opportunity  for  hearing  pursuant  to  12 
CFK  263.203,  that,  in  the  most  recent 
examination  of  the  bank,  the  bank 
received  and  has  not  corrected,  a  less- 
than-satisfactory  rating  for  any  of  the 
categories  of  asset  quality,  management, 
earnings,  or  liquidity. 

§206.44  Capital  restoration  plans. 

(a)  Schedule  for  filing  plan — (1)  In 
general.  A  member  bank  shall  ^e  a 
written  capital  restoration  plan  with  the 
appropriate  Reserve  Bank  within  45 
days  of  the  date  that  the  bank  receives 
notice  or  is  deemed  to  have  notice  that 
the  bank  is  undercapitalized, 
significantly  undercapitalized,  or 
critically  imdercapitalized,  unless  the 
Board  notifies  the  bank  in  writing  that 
the  plan  is  to  be  filed  within  a  different 


period.  An  adequately  capitalized  bank 
that  has  been  required,  pursuant  to 
§  208.43(c),  to  comply  with  supervisory 
actions  as  if  the  bank  were 
imdercapitalized  is  not  required  to 
submit  a  capital  restoration  plan  solely 
by  virtue  of  the  reclassification. 

(2)  Additional  capital  restoration 
plans.  Notwithstanding  paragraph  (a)(1) 
of  this  section,  a  bank  that  has  already 
submitted  and  is  operating  under  a 
capital  restoration  plcm  approved  under 
section  38  and  this  subpart  is  not 
required  to  submit  an  additional  capital 
restoration  plan  based  on  a  revised 
calculation  of  its  capital  measures  or  a 
reclassification  of  the  institution  under 
§  208.43(c),  unless  the  Board  notifies  the 
bank  that  it  must  submit  a  new  or 
revised  capital  plan.  A  bank  that  is 
.notified  that  it  must  submit  a  new  or 
revised  capital  restoration  plan  shall  file 
the  plan  in  writing  with  the  appropriate 
Reserve  Bank  within  45  days  of 
receiving  such  notice,  unless  the  Board 
notifies  the  bank  in  writing  that  the  plan 
is  to  be  filed  within  a  different  period. 

(b)  Contents  of  plan.  All  financial  data 
submitted  in  connection  with  a  capital 
restoration  plan  shall  be  prepared  in 
accordance  with  the  instructions 
provided  on  the  Call  Report,  unless  the 
Board  instructs  otherwise.  The  capital 
restoration  plan  shall  include  all  of  the 
information  required  to  be  filed  under 
section  38(e)(2)  of  the  FDI  Act  A  bank 
that  is  required  to  submit  a  capital 
restoration  plan  as  the  result  of  a 
reclassification  of  the  bank  pursuant  to 

§  208.43(c)  shall  include  a  description  of 
the  steps  the  bank  will  take  to  correct 
the  unsafe  or  unsound  condition  or 
practice.  No  plan  shall  be  accepted 
unless  it  includes  any  performance 
guarantee  described  in  section 
38(e)(2)(C)  of  that  Act  by  each  company 
that  controls  the  bank. 

(c)  Review  of  capital  restoration  plans. 
Within  60  days  after  receiving  a  capital 
restoration  plan  under  this  subpart,  the 
Board  shall  provide  written  notice  to  the 
bank  of  whether  the  plan  has  been 
approved.  The  Board  may  extend  the 
time  within  which  notice  regarding 
approval  of  a  plan  shall  be  provide. 

CdJ  Disapproval  of  capital  plan.  If  the 
Board  does  not  approve  a  capital 
restoration  plan,  the  bank  sh^l  submit 
a  revised  capital  restoration  plan  within 
the  time  specified  by  the  Board.  Upon 
receiving  notice  that  its  capital 
restoration  plan  has  not  bc«n  approved, 
any  undercapitalized  member  bank  (as 
defined  in  §  208.43(b)(3))  shall  be 
subject  to  all  of  the  provisions  of  section 
38  and  this  subpart  applicable  to 
significantly  imdercapitalized 
institutions.  These  provisions  shall  be 
applicable  until  such  time  as  the  Board 


approves  a  new  or  revised  capital 
restoration  plan  submitted  by  the  bank. 

(e)  Failure  to  submit  capital 
restoration  plan.  A  member  bank  that  is 
undercapitalized  (as  defined  in 

§  208.43(b)(3))  and  that  fails  to  submit  a 
written  capital  restoration  plan  within 
the  period  provided  in  this  section 
shall,  upon  the  expiration  of  that  period, 
be  subject  to  all  of  the  provisions  of 
section  38  and  this  subpart  applicable  to 
significantly  undercapitalized 
institutions. 

(f)  Failure  to  implement  capital 
restoration  plan.  Any  undercapitalized 
member  bank  that  fails  in  any  material 
respect  to  implement  a  capit^ 
restoration  plan  shall  be  subject  to  all  of 
the  provisions  of  section  38  and  this 
subpart  applicable  to  significantly 
undercapitalized  institutions. 

(g)  Amendment  of  capital  plan.  A 
bank  that  has  filed  an  approved  capital 
restoration  plan  may,  after  prior  written 
notice  to  and  approval  by  the  Board, 
amend  the  plan  to  reflect  a  change  in 
circumstance.  Until  such  time  as  a 
proposed  amendment  has  been 
approved,  the  bank  shall  implement  the 
capital  restoration  plan  as  approved 
prior  to  the  proposed  amendment. 

(h)  Notice  to  FDIC.  Within  45  days  of 
the  effective  date  of  Board  approval  of 
a  capital  restoration  plan,  or  any 
amendment  to  a  capital  restoration  plan, 
the  Board  shall  provide  a  copy  of  the 
plan  or  amendment  to  the  Federal 
Deposit  Insurance  Corporation. 

(i)  Performance  guarantee  by 
companies  that  control  a  bank — (1) 
Limitation  on  Liability — (i)  Amount 
limitation.  The  aggregate  liability  under 
the  guarantee  provided  under  section  38 
and  this  subpart  for  all  companies  that 
control  a  specific  member  bank  that  is 
required  to  submit  a  capital  restoration 
plan  under  this  subpart  shall  be  limited 
to  the  lesser  of: 

(A)  An  amount  equal  to  5.0  percent  of 
the  bank’s  total  assets  at  the  time  the 
bank  was  notified  or  deemed  to  have 
notice  that  the  bank  was 
undercapitalized;  or 

(B)  The  amount  necessary  to  restore 
the  relevant  capital  measures  of  the 
bank  to  the  levels  required  for  the  bank 
to  be  classified  as  adequately 
capitalized,  as  those  capital  measures 
and  levels  are  defined  at  the  time  that 
the  bank  initially  fails  to  comply  with 
a  capital  restoration  plan  under  this 
subpart. 

(h)  Umit  on  duration.  The  guarantee 
and  limit  of  liability  under  section  38 
and  this  subpart  sh^l  expire  after  the 
Board  notifies  the  bank  that  it  has 
remained  adequately  capitalized  for 
each  of  four  consecutive  calendar 
quarters.  The  expiration  or  fulfillment 
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by  a  company  of  a  guarantee  of  a  capital 
restoration  plan  sh^l  not  limit  the 
liability  of  die  company  imder  any 
guarantee  required  or  provided  in 
connection  with  any  capital  restoration 
plan  filed  by  the  same  bank  after 
expiration  of  the  first  guarantee. 

(iii)  Collection  on  guarantee.  Each 
company  that  controls  a  bank  shall  be 
jointly  and  severally  liable  for  the 
guarantee  for  such  bank  as  required 
under  section  38  and  this  subpart,  and 
the  Board  may  require  and  collect 
payment  of  the  full  amount  of  that 
guarantee  from  any  or  all  of  the 
companies  issuing  the  guarantee. 

(2)  Failure  to  provide  guarantee.  In 
the  event  that  a  bank  that  is  controlled 
by  axontpany  submits  a  capital 
restoration  plan  that  does  not  contain 
the  guarantee  required  under  section 
38(e)(2)  of  the  FDI  Act,  the  bank  shall, 
upon  submission  of  the  plan,  be  subject 
to  the  provisions  of  section  38  £md  this 
subpart  that  are  applicable  to  banks  that 
have  not  submitted  an  acceptable 
capital  restoration  plan. 

(3)  Failure  to  perform  guarantee. 
Failure  by  any  company  that  controls  a 
bank  to  perform  fully  its  guarantee  of 
any  capital  plan  shall  constitute  a 
material  failure  to  implement  the  plan 
for  purposes  of  section  38(f)  of  the  FDI 
Act.  Upon  such  failiue,  the  bank  shall 
be  subject  to  the  provisions  of  section  38 
and  this  subpart  that  are  applicable  to 
banks  that  have  failed  in  a  material 
respect  to  implement  a  capital 
restoration  plan. 

§  208.45  Mandatory  and  discretionwy 
supervisory  actions  under  section  38. 

(a)  Mandatory  supervisory  actions — 

(1)  Provisions  applicable  to  all  banks. 

All  member  banks  are  subject  to  the 
restrictions  contained  in  section  38(d)  of 
the  FDI  Act  on  payment  of  capital 
distributions  and  management  fees. 

(2)  Provisions  applicable  to 
undercapitalized,  significantly 
undercapitalized,  and  critically 
undercapitalized  banks.  Imme^ately 
upon  receiving  notice  or  being  deemed 
to  have  notice,  as  provided  in  §  208.42 
or  §  208.44,  that  the  bank  is  ■, 
undercapitalized,  rignificantly 
undercapitalized,  or  critically 
undercapitalized,  the  bank  shall  become 
subject  to  the  provisions  of  section  38  of 
the  FDI  Act: 

(i)  Restricting  payment  of  capital 
distributions  and  management  fees 
(section  38(d)); 

(ii)  Requiring  that  the  Board  monitor 
the  condition  of  the  bank  (section 
38(e)(1)); 

(iii)  Requiring  submission  of  a  capital 
restoration  plan  within  the  schedule 


established  in  this  subpart  (section 
38(e)(2)); 

(iv)  Restricting  the  growth  of  the 
bank’s  assets  (section  38(e)(3));  and 

(v)  Requiring  prior  approv^  of  certain 
expansion  proposals  (section  3(e)(4)). 

(3)  Additiorml  provisions  applicable 
to  significantly  undercapitalized,  and 

'critically  undercapitalized  banks.  In 
addition  to  the  provisions  of  section  38 
of  the  FDI  Act  described  in  paragraph 
(a)(2)  of  this  section,  immecfiately  upon 
receiving  notice  or  being  deemed  to 
have  notice,  as  provided  in  §  208.42  or 
§  208.44,  that  the  bank  is  significantly 
undercapitalized,  or  critically 
imdercapitalized,  or  that  the  bank  is 
subject  to  the  provisions  applicable  to 
institutions  that  are  significantly 
undercapitalized  became  the  bank 
failed  to  submit  or  implement  in  any 
material  respect  an  acceptable  capital 
restoration  plan,  the  bank  shall  b^ome 
subject  to  the  provisions  of  section  38  of 
the  FDI  Act  that  restrict  compensation 
paid  to  senior  executive  officers  of  the 
institution  (section  38(f)(4)). 

(4)  Additional  provisions  applicable 
to  critically  undercapitalized  banks.  In 
addition  to  the  provisions  of  section  38 
of  the  FDI  Act  described  in  paragraphs 
(a)(2)  and  (a)(3)  of  this  section, 
immediately  upon  receiving  notice  or 
being  deemed  to  have  notice,  as 
provided  in  §  208.32,  that  the  bank  is 
critically  imdercapitalized,  the  bank 
shall  become  subject  to  the  provisions  of 
section  38  of  the  FDI  Act: 

(i)  Restricting  the  activities  of  the 
bank  (section  38(h)(1));  and 

(ii)  Restricting  payments  on 
subordinated  debt  of  the  bank  (section 
38(h)(2)). 

(b)  Discretionary  supervisory  actions. 
In  taking  any  action  under  section  38 
that  is  within  the  Board’s  discretion  to 
take  in  connection  with:  A  member 
bank  that  is  deemed  to  be 
imdercapitalized,  significantly 
undercapitalized,  or  critically 
undercapitalized,  or  has  been 
reclassified  as  undercapitalized,  or 
significantly  undercapitalized;  an  officer 
or  director  of  such  bank;  or  a  company 
that  controls  such  bank,  the' Board  shall 
follow  the  procedures  for  issuing 
directives  under  12  CFR  263.202  and 
263.204,  unless  otherwise  provided  in 
section  38  or  this  subpcurt. 

Subpart  E — Real  Estate 'LeiKling  arid 
Appraisal  Standards 

§208.50  Authority,  purpose,  and  scope. 

(a)  Authority.  Subpart  E  of  Regulation 
H  (12  CFR  part  208,  subpart  E)  is  issued 
by  the  Boanl  of  Governors  of  the  Federal 
Reserve  System  under  section  304  of  the 
Federal  Deposit  Insurance  Corporation 


Improvement  Act  of  1991, 12  U.S.C. 
1828(o)  and  Title  11  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  (12  U.S.C.  3331-3351). 

(b)  Purpose  and  scope.  This  subpart  E 
prescribe  standards  for  real  estate 
lending  to  be  used  by  member  banks  in 
adopting  internal  re^  estate  lending 
policies.  The  standards  applicable  to 
appraisals  rendered  in  coimection  with 
federally  related  transactions  entered 
into  by  member  banks  are  set  forth  in  12 
CFR  part  225,  subpart  G  (Regulation  Y). 

§208.51  Real  estate  lending  standards. 

(a)  Adoption  of  written  policies.  Each 
state  bank  that  is  a  member  of  the 
Federal  Reserve  System  shall  adopt  and 
maintain  written  policies  that  establish 
appropriate  limits  and  standards  for 
extensions  of  credit  that  are  secured  by 
liens  on  or  interests  in  real  estate,  or 
that  are  made  for  the  purpose  of 
financing  permanent  improvements  to 
real  estate. 

(b)  Requirements  of  lending  policies. 
(1)  Real  estate  lending  policies  adopted 
pursuant  to  this  section  shall  be: 

(1)  Consistent  with  safe  and  sound 
banking  practices; 

(ii)  Appropriate  to  the  size  of  the 
institution  and  the  nature  and  scope  of 
its  operations;  and 

(iii)  Reviewed  and  approved  by  the 
bank’s  board  of  directors  at  least 
annually. 

(2)  The  lending  policies  shall 
establish: 

(i)  Loan  portfolio  diversification 
standards: 

(ii)  Prudent  imderwriting  standards, 
including  loan-to-value  limits,  that  are 
clear  and  measurable; 

(iii)  Loan  administration  procedures 
for  the  bank’s  real  estate  portfolio;  and 

(iv)  Documentation,  approval,  and 
reporting  requirements  to  monitor 
compliance  with  the  bank’s  real  estate 
lendQng  policies. 

(c)  Monitoring  conditions.  Each 
member  bank  shall  monitor  conditions 
in  the  real  estate  market  in  its  lending 
area  to  ensure  that  its  real  estate  lending 
policies  continue  to  be  appropriate  for 
current  market  conditions. 

(d)  Interagency  guidelines.  The  real 
estate  lendi^  policies  adopted  pursuant 
to  this  section  should  reflect 
consideration  of  the  Interagency 
Guidelines  for  Real  Estate  Lending 
Policies  (contained  in  Appendix  C  of 
this  part)  established  by  the  Federal 
bank  and  thrift  supervisory  agencies. 

Subpart  F— Miscellaneous 
Requirements 

§  208.60  Authority,  purpose,  and  scope. 

(a)  Authority.  Subpart  F  of  Regulation 
H  (12  CFR  part  208,  subpart  F)  is  issued 
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by  the  Board  of  Governors  of  the  Federal 
Reserve  System  under  sections  9, 11,  21, 
25  and  25A  of  the  Federal  Reserve  Act 
(12  U.S.C.  321-338a,  248(a),  248(c), 
481-486,  601  and  611),  section  7  of  the 
International  Banking  Act  (12  U.S.C. 
3105),  section  3  of  the  Bank  Protection 
Act  of  1968  (12  U.S.C.  1882),  sections 
1814, 1816, 1818, 1820(d)(9),  1831o, 
1831p-l  and  1831r-l  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1814, 
1816, 1818, 18310, 1831p-l  and  1831r- 
1),  and  the  Bank  Secrecy  Act  (31  U.S.C. 
5318). 

(b)  Purpose  and  scope.  This  subpart  F 
describes  a  member  bank’s  obligation  to 
disclose  its  financial  condition  to  the 
public,  to  implement  security 
procedures  to  discourage  certain  crimes, 
to  file  suspicious  activity  reports,  and  to 
comply  with  the  Bank  Secrecy  Act’s 
requirements  for  reporting  and 
recordkeeping  of  cmrency  and  foreign 
transactions.  It  also  describes  the 
examination  schedule  for  certain  small 
insured  member  hanks. 

§  208.61  Bank  security  procedures. 

(a)  Authority,  purpose,  and  scope. 
Pursuant  to  section  3  of  the  Bank 
Protection  Act  of  1968  (12  U.S.C.  1882), 
member  banks  are  required  to  adopt 
appropriate  security  procedures  to 
discourage  robberies,  burglaries,  and 
larcenies,  and  to  assist  in  the 
identification  and  prosecution  of 
persons  who  commit  such  acts.  It  is  the 
responsibility  of  the  member  bank’s 
board  of  directors  to  comply  with  the 
provisions  of  this  section  and  ensure 
that  a  written  security  program  for  die 
bank’s  main  office  and  branches  is 
developed  and  implemented. 

(b)  Designation  of  security  officer. 
Upon  becoming  a  member  of  the  Federal 
Reserve  System,  a  member  bank’s  board 
of  directors  shall  designate  a  security 
officer  who  shall  have  the  authority, 
sub)ect  to  the  approval  of  the  board  of 
directors,  to  develop,  within  a 
reasonable  time,  but  no  later  than  180 
days,  and  to  administer  a  written 
security  program  for  each  banking 
office. 

(c)  Security  program.  (1)  The  security 
program  shall; 

(i)  Establish  procedures  for  opening 
and  closing  for  business  and  for  the 
safekeeping  of  all  currency,  negotiable 
securities,  and  similar  valuables  at  all 
times; 

(ii)  Establish  procedures  thaat  will 
assist  in  identifying  persons  committing 
crimes  against  the  institution  and  that 
will  preserve  evidence  that  may  aid  in 
their  identification  and  prosecution. 
Such  procedures  may  include,  but  are 
not  lifted  to:  maintaining  a  camera 
that  records  activity  in  the  banking 


office:  using  identification  devices,  such 
as  prerecorded  seriahnumbered  bills,  or 
chemical  and  electronic  devices;  and 
retaining  a  record  of  any  robbery, 
burglary,  or  larceny  committcid  against 
the  bank; 

(iii)  Provide  for  initial  and  periodic 
training  of  officers  and  employees  in 
their  responsibilities  under  the  security 
program  and  in  proper  employee 
conduct  during  and  after  a  bmglary, 
robbery,  or  larceny;  and 

(iv)  Provide  for  selecting,  testing, 
operating,  and  maintaining  appropriate 
seciuity  devices,  as  specified  in 
paragraph  (c)(2)  of  this  section. 

(2)  Security  devices.  Each  member 
bank  shall  have,  at  a  minimiun,  the 
following  security  devices: 

(i)  A  means  of  protecting  cash  and 
other  liquid  assets,  such  as  a  vault,  safe, 
or  other  secvire  space; 

(ii)  A  lighting  system  for  illuminating, 
during  the  hours  of  darkness,  the  area 
aroimd  the  vault,  if  the  vault  is  visible 
from  outside  the  banking  office; 

(iii)  Tamper-resistant  locks  on  exterior 
doors  and  exterior  windows  that  may  be 
opened; 

(iv)  An  alarm  system  or  other 
appropriate  device  for  promptly 
notifying  the  nearest  responsible  law 
enforcement  officers  of  an  attempted  or 
perpetrated  robbery  or  bmglary;  and 

(v)  Such  other  devices  as  the  security 
officer  determines  to  be  appropriate, 
taking  into  consideration:  the  incidence 
of  crimes  against  financial  institutions 
in  the  area;  the  amount  of  currency  and 
other  valuables  exposed  to  robbery, 
burglary,  or  larceny;  the  distance  of  the 
banking  office  from  the  nearest 
responsible  law  enforcement  officers; 
the  cost  of  the  security  devices;  other 
seciirity  measures  in  effect  at  the 
banking  office;  and  the  physical 
characteristics  of  the  stnictme  of  the 
banking  office  and  its  siuroimdings. 

(d)  Annual  reports.  The  security 
officer  for  each  member  bank  shall 
report  at  least  annually  to  the  bank’s 
board  of  directors  on  the 
implementation,  administration,  and 
effectiveness  of  the  security  program. 

(e)  Reserve  Banks.  Each  Reserve  Bank 
shall  develop  and  maintain  a  written 
security  program  for  its  main  office  and 
branches  subject  to  review  and  approval 
of  the  Board. 

§206.62  Suspicious  Activity  Reports. 

(a)  Purpose.  This  section  ensures  that 
a  member  bank  files  a  Suspicious 
Activity  Report  when  it  detects  a  known 
or  suspected  violation  of  Federal  law,  or 
a  suspicious  transaction  related  to  a 
money  laimdering  activity  or  a  violation 
of  the  Bank  Secrecy  Act.  This  section 
applies  to  all  member  hanks. 


(b)  Definitions.  For  the  purposes  of 
this  section: 

(1)  FinCEN  means  the  Financial 
Crimes  Enforcement  Network  of  the 
Department  of  the  Treasmy. 

(2)  Institution-affiliated  party  means 
any  institution-affiliated  party  as  that 
term  is  defined  in  12  U.S.C.  1786(r),  or 
1813(u)  and  1818(b)  (3),  (4)  or  (5). 

(3)  SAR  means  a  Suspicious  Activity 
Report  on  the  form  prescribed  by  the 
Board. 

(c)  SARs  required.  A  member  bank 
shall  file  a  SAR  with  the  appropriate 
Federal  law  enforcement  agencies  and 
the  Department  of  the  Treasury  in 
accordance  with  the  form’s  instructions 
by  sending  a  completed  SAR  to  FinCEN 
in  the  following  circumstances: 

(1)  Insider  abuse  involving  any 
amount.  Whenever  the  member  bank 
detects  any  known  or  suspected  Federal 
criminal  violation,  or  pattern  of  criminal 
violations,  committed  or  attempted 
against  the  bank  or  involving  a 
transaction  or  transactions  conducted 
through  the  bank,  where  the  bank 
believes  that  it  was  either  an  actual  or 
potential  victim  of  a  criminal  violation, 
or  series  of  criminal  violations,  or  that 
the  hank  was  used  to  facilitate  a 
criminal  transaction,  and  the  bank  has 

a  substantial  basis  for  identifying  one  of 
its  directors,  officers,  employees,  agents 
or  other  institution-affiliated  parties  as 
having  committed  or  aided  in  the 
commission  of  a  criminal  act  regardless 
of  the  amount  involved  in  the  violation. 

(2)  Violations  aggregating  $5,000  or 
more  0here  a  suspect  can  be  identified. 
Whenever  the  member  bank  detects  any 
known  or  suspected  Federal  criminal 
violation,  or  pattern  of  criminal 
violations,  committed  or  attempted 
against  the  bank  or  involving  a 
transaction  or  transactions  conducted 
through  the  bank  and  involving  or 
aggregating  $5,000  or  more  in  funds  or 
other  assets,  where  the  bank  believes 
that  it  was  either  an  actual  or  potential 
victim  of  a  criminal  violation,  or  series 
of  criminal  violations,  or  that  the  bank 
was  used  to  facilitate  a  criminal 
transaction,  and  the  bank  has  a 
substantial  basis  for  identifying  a 
possible  suspect  or  group  of  suspects.  If 
it  is  determined  prior  to  filing  tffis 
report  that  the  identified  suspect  or 
group  of  suspects  has  used  an  “alias,” 
then  information  regarding  the  true 
identity  of  the  suspect  or  group  of 
suspects,  as  well  as  alias  identifiers, 
such  as  drivers’  licenses  or  social 
security  numbers,  addresses  and 
telephone  numbers,  must  be  reported. 

(3)  Violations  aggregating  $25,000  or 
more  regardless  of  a  potential  suspect. 
Whenever  the  member  bank  detects  any 
known  or  suspected  Federal  criminal 
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additional  office,  or  any  branch  place  of 
business  *  *  *  at  which  deposits  are 
received,  or  checks  paid,  or  money 
lent.”  The  basic  question  is  whether  the 
sale  of  a  bank’s  money  orders  by  an 
agent  amoimts  to  the  receipt  of  deposits 
at  a  branch  place  of  business  within  the 
meaning  of  this  statute. 

(c)  Money  orders  are  classified  as 
deposits  for  certain  purposes.  However, 
they  bear  a  strong  resemblance  to 
traveler’s  checks  that  are  issued  by 
banks  and  sold  ofi  premises.  In  both 
cases,  the  purchaser  does  not  intend  to 
establish  a  deposit  accoimt  in  the  bank, 
although  a  liability  on  the  bank’s  part  is 
created.  Even  though  they  result  in  a 
deposit  liability,  the  Boa^  is  of  the 
opinion  that  the  issuance  of  a  bank’s 
money  orders  by  an  authorized  agent 
does  not  involve  the  receipt  of  deposits 
at  a  “branch  place  of  business”  and 
accordingly  does  not  require  the  Board’s 
permission  to  establish  a  branch. 

§20^101  Inveatments  in  Federal 
Agricultural  Mortgage  Corporation  (Fanner 
Mac)  stock. 

(a)  Member  banks  may  purchase  and 
hold  for  their  own  account  common 
stock  in  the  Federal  Agricultural 
Mortgage  Corporation  (Farmer  Mac) 
incidental  to  their  participation  in  the 
secondary  market  for  agricultural  real 
estate.  Although  banks  are  generally 
prohibited  from  owning  stock  (See 
section  5136  of  the  Revised  Statutes  (12 
U.S.C  24)),  they  are  not  prohibited  firom 
holding  stock  where  Congress  has 
evidenced  a  clear  intention  that  they  be 
allowed  to  hold  such  stock  in  order  to 
achieve  a  legislative  purpose. 

(b)  The  legislative  history  and 
provisions  of  the  statute  creating  Farmer 
Mac  indicate  that  Congress  envisioned 
the  development  of  secondary  markets 
through  the  creation  of  private  entities 
owned  entirely  by  institutions  involved 
in  lending  in  the  particrilar  market 
under  consideration.  It  is  clear  from  the 
explicit  provisions  of  the  enabling 
statute  as  well  as  from  the  legislative 
history  that  Congress  contemplated  that 
banks,  including  member  banks,  would 
purchase  and  hold  stock  in  Farmer  Mac. 
Member  banks  are  therefore  not 
prohibited  from  purchasing  such  shar^ 
in  nominal  amoimts  consistent  with  safe 
and  sound  banking  practices  and  state 
law. 

1206.102  Investments  In  sharaa  of  an 
Investment  company. 

(a)  A  member  bank  may  purchase  and 
hold  for  its  own  accoimt  stock  of  any 
investment  company  (including  a 
money  market  mutual  fund)  provided 
that: 


(1)  The  investment  company  only  has 
the  authority,  as  stated  in  the 
investment  objectives  of  its  current 
prospectus,  to  invest  in  the  following 
securities  and  no  others:  United  States 
Treasury  and  agency  obligations, 
general  obligations  of  states  and 
municipalities,  corporate  debt 
securities,  and  any  other  securities 
designated  in  12  U.S.C.  24(7)  as  eligible 
for  purchase  by  national  banks  that 
member  Ixinks  are  authorized  to 
purchase  directly.  The  investment 
comprmy  may  have  authority,  as  stated 
in  the  investment  objectives  of  its 
current  prospectus,  to  enter  into  futures, 
forwards  and  option  contracts  relating 
to  the  above  securities  when  those 
futures,  forwards  and  option  contracts 
are  to  be  used  solely  to  reduce  interest 
rate  risk  and  not  for  speculation.  The 
investment  company  may  also  have 
authority,  as  stated  in  the  investment 
objectives  of  its  current  prospectus,  to 
enter  into  repurchase  agreements  and 
securities  lending  contracts  relating  to 
the  securities  designated  above  if  those 
contracts  comply  with  policy  statements 
adopted  by  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC).  See  Federal  Reserve  Regulatory 
Service  3-1579.1  (Nov,  12, 1985T 

(1)  If  the  portfolio  of  the  investment 
company  in  which  a  member  bank  may 
invest  consists  solely  of  obligations  that 
the  bank  could  purchase  without 
restriction  as  to  amount,  or  solely  of 
those  obligations  and  futures,  forwards, 
options,  repurchase  agreements  and 
securities  lending  contracts  relating 
solely  to  those  obligations,  no  express 
limit  is  placed  on  investment. 

(ii)  If  the  portfolio  of  the  investment 
company  in  which  a  member  bank  may 
invest  includes  any  securities  t^t  the 
bank  could  purchase  subject  to  a 
restriction  as  to  amount,  the  pro-rata 
share  of  holdings  of  such  securities  of 
an  issuer  indirectly  held  by  a  member 
bank  through  its  holdings  of  investment 
company  stock  (including  money 
market  mutual  funds),  when  aggregated 
with  the  direct  investment  in  securities 
of  that  issuer  by  the  bank,  must  not 
exceed  the  investment  limit 

(2)  The  investment  company  whose 
stock  is  purchased  by  a  member  bank 
must  register  with  the  Securities  and 
Exchange  Commission  under  the 
Investment  Company  Act  of  1940  and 
the  Securities  Act  of  1933.  unless  the 
conditions  of  paragraph  (a)(3)  of  this 
section  are  met. 

(3)  The  stock  purchased  may  be  of  a 
privately  offered  fund  if  the  sponsor  of 
the  fund  is  a  subsidiary  of  a  bank 
holding  company,  and  if  the  stock  of  the 
fund  is  held  solely  by  subsidiaries  of  the 
bank  holding  company. 


(4)  The  stock  purchased  must 
represent  an  equitable,  equal,  and 
proportionate  undivided  interest  in  the 
underlying  assets  of  the  investment 
company. 

(5)  The  stockholders  must  be  shielded 
from  personal  liability  for  acts  and 
obligations  of  the  investment  company. 

(6)  The  member  bank’s  investment 
policy  and  procedures,  as  formally 
approved  by  its  board  of  directors,  must 
specifically  provide  for  investment  in 
investment  company  stock.  The 
investment  policy  must  establish 
procedures,  standards,  and  controls  that 
relate  specifically  to  investments  in 
investment  company  stock  and  must 
provide  that  prior  approval  of  the  board 
of  directors  of  the  bank  is  necessary  for 
investment  in  a  specific  investment 
company  and  that  this  approval  be 
recorded  in  the  official  board  minutes. 
Furthermore,  the  bank  must  review  its 
holdings  of  investment  company  stock 
at  least  quarterly  to  ensure  that 
investments  have  been  made  in 
accordance  with  the  policy  and  legal 
requirements,  unless  the  investment 
objectives  of  the  investment  companies, 
as  stated  in  their  current  prospectuses, 
restrict  investments  to  those  obligations 
that  the  member  bank  could  purchase 
without  restriction  as  to  amount. 

(b)  The  interpretation  in  this  section 
does  not  exempt  member  banks  from 
any  provision  of  state  law. 

§  208.103  Obligations  concerning 
institutional  customers.  [Reserved] 

PART  250— MISCELLANEOUS 
INTERPRETATIONS 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  78,  248(i)  and  371c(e). 

SS  250.120  through  2S0.123, 250.140, 
250.161,250.162,250.220.  [Removed] 

2.  Sections  250.120,  250.121,  250.122, 
250.123,  250.140,  250.161,  250.162, 
250.220  are  removed. 

§§250.300  through  250.302.  [Remcwed]  . 

3.  The  undesignated  centerheading 
preceding  §  250.300  and  §§  250.300 
through  250.302  are  removed. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  20, 1997. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  97-7585  Filed  3-28-97;  8:45  am] 
aauNQ  CODE  atio-01-p 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  209 

[Regulation  I;  Docket  No.  R-0966] 

Issue  and  Cancellation  of  Federal 
Reserve  Bank  Capital  Stock 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  proposing  to 
amend  its  Regulation  I  regarding  the 
issue  and  cancellation  of  Feder^ 

Reserve  Bank  Capital  Stock  in  order  to 
reduce  regulatory  burden  and  simplify 
and  update  requirements.  This  proposal 
to  modernize  Regulation  I  is  in 
accordance  with  the  Board’s  policy  of 
regular  review  of  its  regulations  and  the 
Board’s  review  of  its  relations 
pursuant  to  section  303  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994. 
DATES:  Comments  must  be  received  by 
May  30, 1997. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0966,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 

Washington,  DC  20551.  Comments 
addressed  to  Mr.  Wiles  may  also  be 
delivered  to  the  Board’s  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street  N.W.  Comments  may  be 
inspected  in  Room  MP— 500  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  §  261.8  of  the 
Board’s  Rules  Regarding  the  Availability 
of  Information,  12  CFR  261.8. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Heyke,  Staff  Attorney  (202/452-3688), 
Legal  Division,  Board  of  Governors; 
El^beth  Tacik,  Accoimtant  (202/452- 
2303),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems,  Board 
of  Governors;  or  Anthony  Scafide, 
Manager  (215/574-6546),  Wholesale 
Payments  Division,  Federal  Reserve 
Bank  of  Philadelphia.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 

SUPPLEMENTARY  INFORMATION: 
Background 

As  part  of  its  policy  of  regular  review 
of  its  regulations,  and  consistent  with 
section  303  of  the  Riegle  Community 


Development  and  Regulatory 
Improvement  Act  of  1994  (Riegle  Act), 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  is  proposing  to 
amend  its  Regulation  I  regarding  issue 
and  cancellation  of  Fede^  Reserve 
Bank  capital  stock  (12  CFR  part  209). 
Section  303  of  the  Riegle  Act  requires 
each  federal  banking  agency  to  review 
and  streamline  its  regulations  and 
written  policies  to  improve  efficiency, 
reduce  unnecessary  costs,  and  remove 
inconsistencies  and  outmoded  and 
duplicative  requirements.  The  proposed 
amendments  are  designed  to  reduce 
regulatory  burden  and  simplify  and 
update  the  Regulation. 

The  principim  amendments  being 
proposed  are  described  below.  In 
general,  the  amendments  simplify, 
modernize,  and  condense  the 
Regulation,  and  reflect  the  replacement 
of  share  certificates  by  a  book-entry 
system.  The  amendments  also  codify 
Board  and  staff  interpretations.  Fin^y, 
the  amendments  delete  the  many 
references  to  specific  forms.  Many  of 
these  references  are  incorrect  because 
the  forms  no  longer  exist  or  no  longer 
have  the  same  identification  numbers. 

Banks  Desiring  To  Become  Member 
Banks 

Proposed  §  209.2  combines  and 
condenses  existing  §§  209.1  and  209.2 
regarding  national  and  state  bank 
applications.  Existing  §  209.1  also 
specifies  the  amount  of  Reserve  Bank 
stock  for  which  national  banks  should 
apply,  but  the  proposal  combines  all 
references  to  amoimt  in  proposed 
§  209.4  and  deletes  reptetitive 
explanations.  Propos^  §  209.2  also 
includes  a  subsection  (c)  that  will 
specify  the  Reserve  Bank  of  which  a 
b«mk  may  become  a  member  and  that  is 
the  subject  of  a  separate  request  for 
comment.  See  62  FR  11117. 

Cessation  of  Membership 

Proposed  §  209.3  combines  and 
simplifies  existing  §§  209.5(b)  (merger  of 
a  member  bank  into  a  state  nonmember 
bank),  209.6  (conversion  of  a  national 
bank  into  a  state  nonmember  bank), 
209.7  (insolvency),  209.8  (voluntary 
liquidation).  209.9(b)  (national  bank  in 
the  hands  of  a  conservator  to  be 
liquidated),  209.10  (closed  state  member 
banks  not  in  liquidation),  209.11 
(volimtary  withdrawal  from 
membership  by  state  bank),  and  209.12 
(involuntary  termination  of  state  bank 
membership). 

The  Regmation  previously 
distinguished  between  insolvency  and 
volimtary  liquidation  {where  the  bank 
or  receiver  was  required  to  file  for 
cancellation  of  Reserve  Bank  stock 


within  three  months),  other  cessation  of 
business  by  state  member  banks  (where 
frdlure  by  ffie  bank  to  file  for 
cancellation  within  60  days  commenced 
a  process  whereby  the  Board  might 
o^er  termination  of  membership),  and 
other  cases  such  as  voluntary 
withdrawal,  merger  into  a  nonmember 
bank,  or  conversion  of  a  national  bank 
into  a  nomnember  state  bank  (where  the 
regulation  imposed  no  specific  timing 
requirement  for  filing  an  application  for 
cancellation  of  Reserve  Bank  stock). 
Proposed  209.3(a)  provides  instead  that 
all  such  banks  (or  receivers)  shall  file 
promptly  for  cancellation  of  Reserve 
Bank  stock,  failing  which  the  Board  may 
order  the  membership  of  the  bank 
terminated  imder  209.3(b). 

Section  6(2)  of  the  Act  (12  U.S.C.  288) 
provides  that  the  Comptroller  of  the 
Currency  may  appoint  a  receiver  for  a 
national  bank  that  has  discontinued 
banking  operations  for  60  days  but  has 
not  gone  into  liquidation,  if  the 
Comptroller  deems  it  advisable.  The 
existing  regulation  includes  in  §  209.9(a) 
a  provision  for  the  appropriate  Reserve 
Bank  to  notify  the  Office  of  the 
Comptroller  of  the  Currency  in  the  event 
a  national  bank  has  ceased  business  for 
60  days  but  has  not  gone  into 
liquidation,  together  with  a  statement  of 
reasons  why  a  receiver  should  be 
appointed.  The  proposal  omits  this 
provision.  The  appropriate  procedures 
for  communication  among  the  Board, 
the  Reserve  Bank,  and  the  Comptroller’s 
office  in  such  a  case  would  depend  on 
the  facts  and  circumstances  of  the 
particular  case. 

Amounts  and  Payments 

Proposed  §  209.4(a)  combines  in  one 
section  the  requirement  for  amount  of 
total  subscription  for  Reserve  Bank 
stock  (other  than  for  a  mutual  savings 
bank)  on  becoming  a  member  or  on  a 
chai^  in  capital  stock  and  surplus.  The 
Fede^  Reserve  Act  (the  Act)  requires 
member  banks  (other  than  mutu^ 
savings  banks)  to  subscribe  for  Reserve 
Bank  capital  stock  in  an  amount  equal 
to  6  percent  of  their  capital  stock  and 
surplus.  Member  banks  are  required  to 
pay  in  half  this  amount  and  h^f  is 
subject  to  call  by  the  Reserve  Bank. 

Proposed  §  209.4(b)  defines  member 
,  bank  capital  stock  and  surplus  as  capital 
stock  and  paid-in  surplus.  Retained 
earnings  continue  to  be  generally 
excluded  from  this  definition,  thereby 
minimizing  member  banks’  adjustments 
in  their  Reserve  Bank  stock  holdings. 
The  Federal  Reserve  System 
experienced  approximately  1500 
adjustments  in  Reserve  Bank  capital 
stock  as  a  result  of  changes  in  member 
hank  capital  stock  and  surplus  in  1992. 
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The  Board  estimates  that  this  number 
would  increase  substantially  if  it  were 
necessary  to  adjust  for  changes  in 
retained  earnings  of  member  banks. 
Although  retained  earnings  are 
generally  excluded  horn  the  definition, 
the  regulation  incorporates  previous 
guidance  requiring  a  deficit  in  retained 
earnings  to  subtracted  fiom  capital 
stock  and  surplus  unless  the  deficit  is 
relatively  sm^l  and  the  appropriate 
Reserve  Bank  is  satisfied  that  it  will  be 
extinguished  by  acciunulation  of 
earnings  or  formal  reduction  of  surplus, 
in  which  case  the  adjustment  of  Reserve 
Bank  stock  may  be  deferred  imtil  the 
end  of  the  quarter  in  which  the  deficit 
arises. 

Section  5  of  the  Act  provides  that 
Federal  Reserve  Bank  stock  shall  be 
adjusted  fiom  time  to  time  as  member 
banks  increase  or  decrease  capital  stock 
and  surplus.  The  Act  does  not  specify 
whether  this  adjustment  must  be  done 
immediately  or  can  be  done  periodically 
after  a  number  of  changes  in  a  member 
bank’s  capital  stock  and  surplus  have 
occurred  or  when  such  changes  become 
in  the  aggregate  significant.  There  is  a 
burden  associated  with  adjusting  banks’ 
Reserve  Stock  positions  to  reflect  small 
changes  in  the  banks’  capital  accounts. 
The  Board  seeks  comment  on  how 
fiequently,  or  after  how  much 
cumulative  dollar  or  percentage  change, 
member  banks  shoiild  be  required  to 
adjust  their  Reserve  Bank  capital  stock 
holdings. 

Proposed  §  209.4(c)  is  a  condensed 
version  of  existing  §  209.4  specifying 
that  mutual  savings  banks  are  requir^ 
to  subscribe  for  Reserve  Bank  stodc  in 
an  amount  equal  to  0.6  percent  of  total 
deposits  rather  than  6  percent  of  capital 
and  surplus.  Mutual  savings  banks  not 
permitted  to  hold  Reserve  Bank  stock 
are  required  to  maintain  a  deposit  at  the 
Reserve  Bank  in  the  same  amount 
pending  a  change  in  state  law  to  permit 
purchara  of  the  stock. 

Proposed  §§  209.4  (d)  and  (e)  specify 
that  transactions  in  Reserve  Rank  capital 
stock  between  member  banks  and  the 
Reserve  Bank  take  place  at  the 
subscription  price  plus  accrued 
dividends  at  the  rate  of  one-half  of  one 
percent  per  month  (provided  that  the 
total  price  paid  on  redemption  of 
Reserve  Ba^  stock  does  not  exceed  the 
book  value  of  such  stock).  Under  section 
5  of  the  Act  (12  U.S.C.  287),  banks 
applying  for  Reserve  Bank  capital  stock 
are  required  to  pay  the  subscription 
price  plus  accrued  dividends  for  such 
stock.  Under  sections  5, 6,  and  9(10)  of 
the  Act  (12  U.S.C.  287,  288  and  328), 
Reserve  Banks  redeeming  their  capital 
stock  fiom  member  banks  which  are  in 
voluntary  liquidation  or  which  have 


been  declared  insolvent  and  for  which 
a  receiver  has  been  appointed,  or  fiom 
state  member  hanks  on  voluntary 
withdrawal  fiom  or  involimtary 
termination  of  membership,  are  required 
to  pay  a  price  equal  to  the  cash 
subscription  price  originally  paid  plus 
accrued  dividends,  but  may  not  pay  a 
price  exceeding  the  book  value  of  the 
Reserve  Bank  stock.  The  Act  is  silent  on 
whether  accrued  dividends  are  payable 
by  Reserve  Banks  in  other  cases  such  as 
merger  into  nonmember  banks.  In  cases 
where  the  Act  requires  accrued 
dividends,  it  specifies  that  they  shall 
accrue  at  one-half  percent  per 
completed  month  but  is  silent  on 
whether  dividends  should  be  prorated 
to  accrue  within  a  month. 

In  practice.  Reserve  Banks  have 
included  accrued  dividends  in  both 
purchases  and  redemptions,  including 
intra-month  accrued  dividends,  and  the 
proposal  applies  the  concept  of  accrued 
dividends  to  all  transactions  in  Reserve 
Bank  capital  stock.'  The  proposal  also 
continues  the  Board’s  practice  of 
accruing  dividends  within  a  month. 

The  Board  seeks  comment  on  the 
appropriate  method  of  computing 
accru^  dividends.  Generally  the 
Reserve  Banks  have  accrued  intra¬ 
month  dividends  on  the  basis  of  the 
actual  number  of  days  elapsed  within  a 
month  divided  by  the  number  of  actual 
days  in  the  month.  This  method  results 
in  different  daily  accruals  depending  on 
the  number  of  days  in  the  month  for 
which  intra-month  accrued  dividends 
are  calculated.  The  Board  requests 
comment  on  whether  adopting  another 
method,  such  as  use  of  a  standard  30- 
day  month,  would  simplify  the 
computation. 

Proposed  §  209.4(e)(2)  specifies  that 
in  the  case  of  any  cancellation  of 
Reserve  Bank  stock  imder  Regulation  I, 
the  Reserve  Bank  may  first  apply  the 
proceeds  to  any  liability  of  the  member 
bank  to  the  Reserve  Bank,  and  pay  over 
the  remainder  to  the  hank  or  receiver  as 
appropriate.  This  replaces  a  similar 
requirement  in  existing  §  209.5(b),  and 
clarifies  that  the  principle  may  apply  to 
partial  as  well  as  total  cancellations. 

The  Shcire  Register 

Proposed  §  209.5  revises  the  share 
register  provision  of  the  Regulation  to 
reflect  the  modem  book-entry  and 


'  Under  sections  6  and  9(10)  of  the  Act,  the  Board 
is  under  no  obligation  to  pay  unearned  accrued  ' 
dividends  on  redemption  of  Reserve  Bank  capital 
stock  from  insolvent  member  banks  for  which  a 
receiver  has  been  appointed  or  from  state  member 
banks  on  voluntary  %vithdrawal  from  or  involuntary 
termination  of  membership.  See,  e.g..  Board 
Interpretation  of  April  17, 1925,  X— 4322,  and 
related  note,  published  in  Federal  Reserve 
Regulatory  Service  at  3-500. 


electronic  records  systems  the  Reserve 
Banks  have  implemented.  This  change 
permits  eliminating  the  numerous  and 
confusing  provisions  of  the  existing 
Regulation  that  deal  with  the 
circumstances  under  which  share 
certificates  may  be  retained  or  must  be 
submitted  for  reissue.  For  example, 
existing  §  209.13(a)  requires  a  member 
bank  to  surrender  its  certificate  in  the 
event  of  a  change  in  name  for  the 
Reserve  Bank  to  issue  a  new  certificate 
in  the  new  name.  Existing  §  209.5(a) 
includes  a  lengthy  footnote  explaining 
the  difierence  between  transfer  of 
Reserve  Bank  stock  certificates  by 
purchase  and  by  operation  of  law, 
because  a  new  certificate  is  not  required 
in  the  case  of  transfer  by  operation  of 
law.  Under  the  proposal,  the  Reserve 
Bank  in  each  case  need  merely  change 
the  name  of  the  stockholder  in  its 
records. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  an  agency  to 
publish  an  initial  regulatory  flexibility 
analysis  with  any  notice  of  proposed 
rulemaking.  Two  of  the  requirements  of 
an  initial  regulatory  flexibility  analysis 
(5  U.S.C.  603(b)) — a  description  of  the 
reasons  why  action  by  the  agency  is 
being  considered  and  a  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule — are  contained  in 
“Background”  above.  The  proposed 
rules  do  not  overlap  with  other  federal 
rules. 

Another  requirement  for  the  initial 
regulatory  flexibility  analysis  is  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
to  which  the  proposed  rule  will  apply. 
The  proposal  will  apply  to  all  member 
banks  regardless  of  size. 

The  amendments  are  burden- 
reducing.  Therefore,  the  Board  believes 
that  the  amendments  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Af:t 

In  accordance  with  the  Paperwork 
Reduction  Act  notice  of  1995  (44  U.S.C. 
Ch.  3506;  5  CFR  Part  1320,  Appendix 
A.l),  the  Board  has  reviewed  the  rule 
under  the  authority  delegated  to  the 
Board  hy  the  Office  of  Management  and 
Budget.  No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  are  contained  in  the  proposed  rule. 

List  of  Subjects  in  12  CFR  Part  209 

Banks  and  hanking,  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements.  Securities. 
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Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  revise 
part  209  of  chapter  n  of  title  12  to  read 
as  follows: 

PART  209— ISSUE  AND 
CANCELLATION  OF  FEDERAL 
RESERVE  BANK  CAPITAL  STOCK 
(REGULATION  I) 

209.1  Authority,  purpose,  and  scope. 

209.2  Banks  desiring  to  become  member 
banks. 

209.3  Cessation  of  memberahip. 

209.4  Amounts  and  payments. 

209.5  The  share  register. 

Antbority:  12  U.S.C.  248,  321-338, 466, 

486. 

§  209.1  Authority,  purpose,  and  scope. 

(a)  Authority.  This  part  is  issued 
pursuant  to  12  U.S.C.  248,  321-338, 

466,  and  486. 

(b)  Purpose.  The  purpose  of  this  part 
is  to  implement  the  provisions  of  the 
Federal  Reserve  Act  relating  to  the 
issuance  and  cancellation  of  Federal 
Reserve  Bank  stock  upon  becoming  or 
ceasing  to  be  a  member  bank,  or  upon 
changes  in  the  capital  and  surplus  of  a 
member  bank,  of  the  Federal  Reserve 
System. 

(c)  Scope.  This  part  applies  to 
member  banks  of  the  Federal  Reserve 
System,  to  national  banks  in  process  of 
organization,  and  to  state  bai^ 
applying  for  membership.  National 
banks  and  locally-incorporated  banks 
located  in  United  States  dependencies 
and  possessions  are  eligible  (with  the 
consent  of  the  Board)  but  not  required 
to  apply  for  membership  under  section 
19(h)  of  the  Federal  Reserve  Act,  12 
U.S.C.  466.* 

§  209.2  Banks  desiring  to  become  member 
banks. 

(a)  Application  for  stock  or  deposit. 
Each  national  bank  in  process  of 
organization,  ^  each  nonmember  state 
bai^  converting  into  a  national  bank, 
and  each  nonmember  state  bank 
applying  for  membership  in  the  Federal 
Reserve  System  under  Regulation  H,  12 
CFR  part  208,  shall  file  with  the  Federal 


■  If  such  a  bank  desires  to  become  a  member  bank 
under  the  provisions  of  section  19(h)  of  the  Federal 
Reserve  Act,  it  should  communicate  with  the 
Federal  Reserve  Bank  with  which  it  desires  to  do 
business. 

2  A  new  national  bank  organized  by  the  Federal 
Deposit  Insurance  Corporation  undw  section  ll(n) 
of  the  Federal  Deposit  Insurance  Act  (12  U.S.C 
1821(n))  should  not  apply  until  in  the  process  of 
issuing  stock  pursuant  to  section  ll(nHl5)  of  that 
act.  Reserve  Rank  approval  of  such  an  application 
shall  not  be  effective  until  the  issuance  of  a 
certiffcate  by  the  Comptroller  of  the  Currency 
pursuant  to  section  ll(n)(16)of  that  act 


Reserve  Bank  in  whose  district  it  is 
located  an  application  for  stock  (or 
deposit  in  the  case  of  mutual  savings 
banks  not  authorized  to  purchase 
Reserve  Bank  stock ’)  in  the  Reserve 
Bank.  The  bank  shall  pay  for  the  stock 
(or  deposit)  in  accordance  with  §  209.4. 

(b)  Issuance  of  stock;  acceptance  of 
deposit.  Upon  authorization  to 
commence  business  by  the  (Comptroller 
of  the  Currency  in  the  case  of  a  national 
bank  in  organization  or  upon  approval 
of  conversion  by  the  (Comptroller  of  the 
Currency  in  the  case  of  a  state 
nonmember  bank  converting  to  a 
national  bank,  and  when  all  applicable 
requirements  have  been  complied  with 
in  the  case  of  a  state  bank  approved  for 
membership,  the  Reserve  Bank  shall 
issue  the  appropriate  number  of  shares 
by  crediting  the  hank  with  the 
appropriate  number  of  shares  on  its 
books.  In  the  case  of  a  mutual  savings 
b€mk  not  authorized  to  purchase  Reserve 
Bank  shares,  the  Reserve  Bank  shall 
accept  the  deposit  in  place  of  issuing 
shares.  The  bank’s  membership  shall 
become  effective  on  the  date  of  such 
issuance  or  acceptance. 

(c)  Location  of  bank.  Placeholder  for 
location  of  bank. 

§209.3  Cessation  of  memtiership. 

(a)  Application  for  cancellation.  Any 
bank  that  desires  to  withdraw  fiom 
membership  in  a  Federal  Reserve  Bank, 
voluntarily  liquidates  or  ceases 
business,  is  merged  or  consolidated  into 
a  nonmember  baiik.  or  is  involimtarily 
liquidated  by  a  receiver  or  conservator 
or  otherwise,  shall  promptly  file  with  its 
Reserve  Bank  an  application  for 
cancellation  of  all  its  Reserve  Bank 
stock  (or  withdrawal  of  its  deposit,  as 
the  case  may  be)  and  payment  therefor 
in  accordance  with  §  209.4. 

(b)  Involuntary  termination  of 
membership.  If  an  application  is  not 
filed  promptly  after  a  cessation  of 
business  by  a  state  member  bank,  a  vote 
to  place  a  member  bank  in  volimtary 
liquidation,  or  the  appointment  of  a 
receiver  for  (or  a  determination  to 
liquidate  the  bank  by  a  conservator  of) 
a  member  bank,  the  Board  may,  after 
notice  and  an  opportunity  for  hearing 
where  required  under  Section  9(9)  of  the 
Federal  Reserve  Act  (12  U.S.C.  327), 


^  A  mutual  savings  bank  not  authorized  to 
purchase  Fedml  Reserve  Bank  stock  may  apply  for 
membership  evidenced  initially  by  a  deposit.  (See 
$  208.4(c)  of  Regulation  H,  12  CFR  208.4(c),  and 
§§  208.3(a)(2)  and  208.3(b)  of  Regulation  H  as 
proposed  to  be  amended  and  puUished  elsewhere 
in  today’s  Federal  Register.]  The  membership  of  the 
savings  bank  shall  be  terminated  if  the  laws  imder 
which  it  is  organized  are  not  amended  to  authorize 
such  purchase  at  the  Brst  session  of  the  legislature 
after  its  admission,  cw  if  it'foils  to  purchase  such 
stock  within  six  months  after  such  an  amendment 


order  the  membership  of  the  bank 
terminated  and  all  of  its  Reserve  Bank 
stock  canceled. 

(c)  Effective  date  of  cancellation. 
(Cancellation  in  whole  of  a  bank’s 
Reserve  Bank  capital  stock  shall  be 
effective,  in  the  case  of: 

(1)  Voluntary  withdrawal  from 
membership  by  a  state  bank,  as  of  the 
date  of  such  withdrawal; 

(2)  Merger  into,  consolidation  with,  or 
(for  a  national  bank)  conversion  into,  a 
State  nonmember  bank,  as  of  the 
effective  date  of  the  merger, 
consolidation,  or  conversion;  and 

(3)  Involimtary  termination  of 
membership,  as  of  the  date  the  Board 
issues  the  order  of  termination. 

(d)  Merger  of  member  banks.  Upon  a 
merger  or  consolidation  of  member 
banks,  the  surviving  bank  shall  instruct 
the  relevant  Reserve  Bank  to  cancel  all 
the  shares  previously  held  by  any 
nonsurviving  bank.  To  the  extent 
appropriate,  proceeds  payable  imder 

§  209.4  may  be  applied  to  purchase 
additional  shares  in  the  name  of  the 
surviving  bank. 

(e)  Voluntary  withdrawal.  Any  bank 
withdrawing  voluntarily  firom 
membership  shall  give  6  months  written 
notice,  and  shall  not  cause  the 
withdrawal  of  more  than  25  percent  of 
any  Reserve  Rank’s  capital  stock  in  any 
calendar  year,  without  waivers  of  these 
requirements  from  the  Board  of 
(Governors. 

§209.4  Amounts  and  payments. 

(a)  Amount  of  subscription.  The  total 
subscription  of  a  member  bank  (other 
than  a  mutual  savings  bank)  shall  equal 
six  percent  of  its  capital  and  surplus. 
Whenever  any  member  bank  (other  than 
a  mutual  savings  bank)  experiences  an 
increase  or  decrease  in  capital  and 
surplus,  it  shall  file  with  the  appropriate 
Reserve  Bank  an  application  for  issue  or 
cancellation  of  Reserve  Bank  capital 
stock  in  order  to  adjust  its  Reserve  Bank 
capital  stock  subscription  to  equal  six 
percent  of  the  member  bank’s  capital 
and  surplus. 

(b)  Capital  Stock  and  Surplus  defined. 
Capital  stock  and  surplus  of  a  member 
ba^  at  the  end  of  a  quarter  means  the 
paid-up  capital  stock  and  siirplus  of  the 
bank,  less  any  deficit  in  its  retained 
earnings  account,  all  as  shown  on  the 
bank’s  call  report  as  of  the  end  of  the 
quarter.  A  Reserve  Bank  may  permit  a 
member  bank  to  disregard  a  relatively 
small  deficit  in  its  retained  earnings 
account  until  the  end  of  the  quarter  in 
which  the  deficit  arises  if  the  Reserve 
Bank  is  satisfied  that  the  deficit  will  be 
extinguished  by  accumulation  of 
earnings  or  by  a  formal  reduction  of 
surplus. 
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(c)  Mutual  savings  banks.  The  total 
subscription  of  a  member  bank  that  is  a 
mutual  savings  bank  shall  equal  six- 
tenths  of  1  percent  of  its  total  deposit 
liabilities  as  shown  on  its  most  recent 
report  of  condition.  Whenever  any 
member  bank  that  is  a  mutual  savings 
bank  experiences  an  increase  or 
decrease  in  total  deposit  liabilities  as 
shown  on  its  most  recent  report  of 
condition,  it  shall  file  with  the 
appropriate  Reserve  Bank  an  application 
for  issue  or  cancellation  of  Reserve  Bank 
capital  stock  in  order  to  adjust  its 
Reserve  Bank  capital  stock  subscription 
to  equal  six-tenths  of  one  percent  of  its 
total  deposit  liabilities.  A  mutual 
savings  bank  that  is  applying  for  or  has 

a  deposit  with  the  appropriate  Reserve 
Bank  in  lieu  of  Reserve  Bank  capital 
stock  shall  file  for  acceptance  or 
adjustment  of  its  deposit  in  a  like 
manner. 

(d)  Payment  for  subscriptions.  Upon 
approval  by  the  Res«ve  Bank  of  an 
application  for  capital  stock  (or  for  a 
deposit  in  lieu  thereof),  the  applying 
ba^  shall  pay  the  Reserve  Bank  one- 
half  of  the  subscription  amount  plus 
accrued  dividends  at  the  rate  of  one  half 
of  one  percent  per  month.  Upon 
payment  (and  in  the  case  of  a  national 
banks  in  organization  or  state 
nonmember  bank  converting  into  a 
national  bank,  upon  authorization  or 
approval  by  the  Comptroller  of  the 
Currency),  the  Reserve  Bank  shall  issue 
the  appropriate  number  of  shares  by 
crediting  the  bank  with  the  appropriate 
niimber  of  shares  on  its  books.  In  the 
case  of  a  mutual  savings  bank  not 
authorized  to  purchase  Reserve  Bank 
stock,  the  Reserve  Bank  will  accept  the 
deposit  or  addition  to  the  deposit  in 
place  of  issuing  shares.  The  remaining 
half  of  the  sub^ription  or  additional 
subscription  (including  subscriptions 
for  deposits  or  additions  to  deposits) 
shall  be  subject  to  call  by  the  Board. 

(e)  Payment  for  cancellations.  (1) 
Upon  approval  of  an  application  for 
cancellation  of  Reserve  Bank  capital 
stock,  the  Reserve  Bank  shall  reduce  the 
bank’s  shareholding  on  the  Reserve 
Bank’s  books  by  the  number  of  shares 
required  to  be  canceled  and  shall  pay 
therefor  a  sum  equal  to  the  cash 
subscription  paid  on  the  canceled  stock 
plus  accrued  dividends  at  the  rate  of 
one  half  of  one  percent  per  month,  such 
sum  not  to  exce^  the  book  value  of  the 
stock.^ 


*  Under  sections  6  and  9(10)  of  the  Act,  the  Board 
is  under  no  obligation  to  pay  unesned  accrued 
dividends  on  redemption  of  Reserve  Bank  capital 
stock  from  insolvent  member  banks  for  which  a 
receiver  has  been  appointed  or  from  state  membra- 
banks  on  voluntary  withdrawal  from  or  involuntary 
termination  of  meiabership. 


(2)  In  the  case  of  any  cancellation  of 
Reserve  Bank  stock  under  this  Part,  the 
Reserve  Bank  may  first  apply  such  sum. 
to  any  liability  of  the  bank  to  the 
Reserve  Bank  and  pay  over  the 
remainder  to  the  bank  (or  receiver  or 
conservator,  as  appropriate). 

§  209.5  The  share  register. 

(a)  Electronic  or  written  record.  A 
member  bank’s  holding  of  Reserve  Bank 
capital  stock  shall  be  represented  by  one 
(or  at  the  option  of  the  Reserve  Bank, 
more  than  one)  notation  on  the  Reserve 
Bank’s  books.  Such  books  may  be 
electronic  or  in  writing.  Upon  any  issue 
or  cancellation  of  Reserve  Bank  capital 
stock,  the  Reserve  Bank  shall  record  the 
member  bank’s  new  share  position  in  its 
books  (or  eliminate  the  bank’s  share 
position  from  its  books,  as  the  case  may 
be). 

(b)  Certification.  A  Reserve  Bank  may 
certify  on  request  as  to  the  number  of 
shares  held  by  a  member  bank  and 
purchased  before  March  28, 1942,  or  as 
to  the  purchase  and  cancellation  dates 
and  prices  of  shares  cancelled,  as  the 
case  may  be. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  20, 1997. 
William  W.WUes, 

Secretary  of  the  Board. 

[FR  Ooc.  97-7587  Filed  3-28-97;  8:45  am) 
BILUNQ  CODE  SSIO-OI-P 


12  CFR  Part  216 

[Regulation  P;  Docket  No.  R-0965] 

Security  Procedures 

AGENCY:  Board  of  (kivemors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  proposing  to 
remove  Regulation  P,  which  is  no  longer 
necessary  since  its  provisions  have  bran 
incorporated  into  Regulation  H 
(Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System),  as  proposed  by  the  Board 
elsewhere  in  today’s  Federal  Register. 
Regulation  P  requires  each  bank  to 
adopt  appropriate  security  procedures. 
DATES:  Comments  must  be  received  by 
May  30, 1997. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0965,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 

Washington,  DC  20551.  Comments 
addressed  to  Mr.  Wiles  also  may  be 
delivered  to  the  Bond’s  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 


the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
firom  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W,  Contments  may  be 
inspected  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  §  261.8  of  the 
Board’s  Rules  Regarding  Availability  of 
Information,  12  CFR  261.8. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Anderson,  Staff  Attorney,  Legal  Division 
(202/452-3707).  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202/452-3544). 

SUPPLEMENTARY  INFORMATION: 

Section  303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (CDRl  Act) 

Section  303(a)  of  the  CDRI  Act  (12 
U.S.C.  4803(a))  requires  the  Board,  as 
well  as  the  other  federal  banking 
agencies,  to  review  its  regulations  and 
written  {lolicies  in  order  to  streamline 
and  modify  these  regulations  and 
policies  to  improve  efficiency,  reduce 
imnecessary  costs,  and  eliminate 
imwarranted  constraints  on  credit 
availability.  The  Board  has  reviewed  its 
Regulation  P  with  this  pvurpose  in  mind, 
and,  is  proposing  to  rescind  Regulation 
P  in  order  to  meet  the  goals  of  section 
303(a). 

Regulation  P  implements  the 
requirements  of  the  Bank  Protection  Act 
of  1968  (BP A).  The  BPA  requires  the 
federal  financial  institution  supervisory 
agencies  to  establish  minimum 
standards  for  bank  security  devices  and 
procedures  to  discourage  bank  crime 
and  to  assist  in  the  identification  of 
persons  who  commit  such  crimes.  12 
U.S.C.  1882.  To  implement  this  statute 
a  uniform  regulation  (Regulation  P)  was 
adopted  in  1969  by  each  of  the 
supervisory  agencies — Comptroller  of 
the  Currency.  Federal  Deposit  Insurance 
Corporation.  Federal  Home  Loan  Bank 
Boa^  (now  known  as  the  Office  of 
Thrift  Supervision),  imd  the  Board.  As 
originally  proposed,  Regulation  P 
included  a  list  of  security  devices  that 
banks  were  required  to  adopt  On  March 
1, 1991  (55  FR  13069)(1991 
Amendments),  the  supervisory  agencies 
amended  their  rules  to  incorporate 
amendments  made  to  the  BPA  by  the 
Financial  Institutions  Reform  Recovery 
and  Enforcement  Act  of  1989  (FIRREA) 
and  to  address  the  fact  that  many  of  the 
required  security  devices  had  bran 
rendered  obsolete  by  virtue  of 
technological  advances. 
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Discussion 

The  Board’s  proposal  to  rescind 
Regulation  P  and  incorporate  its 
provisions  into  Regulation  H  (12  CFR 
Part  208 — Membership  of  State  Banking  “ 
Institutions  in  the  Federal  Reserve 
System)  as  proposed  by  the  Board 
elsewhere  in  today’s  Federal  Register, 
would  not  substantively  amend  the 
terms  of  Regulation  P.  The  Board’s 
proposal  to  incorporate  Regulation  P 
into  Regulation  H  is  designed  to 
simplify  compliance  for  State  member 
banks,  to  the  extent  possible,  by 
consolidating  the  regulatory 
requirements  applying  to  State  member 
banks  into  one  regulation. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (^b.  L.  95-  < 

354,  5  U.S.C.  601  et  seq.),  the  Board  of 


Governors  of  the  Federal  Reserve 
System  certifies  that  adoption  of  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
munber  of  small  entities  that  would  be 
subject  to  the  regulation. 

This  amendment  will  remove  a 
regulation  and  an  interpretation  that  the 
Board  believes  are  no  longer  necessary. 
The  amendment  does  not  impose  more 
burdensome  requirements  on  bank 
holding  companies  than  are  currently 
applicable. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 

5  CFR  1320  Appendix  A.1),  the  Board 
reviewed  the  rule  under  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget.  No  collections 
of  information  pursuant  to  the 


Paperwork  Reduction  Act  are  contained 
in  the  final  rule. 

List  of  Sulqefits  in  12  CFR  Part  216 

Federal  Reserve  System,  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  12 
U.S.C.  1882,  the  Board  proposes  to 
amend  12  CFR  chapter  11,  as  set  forth 
below: 

PART  216— {REMOVED] 

1.  Part  216  is  removed. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  20. 1997. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  97-7586  Filed  3-28-97;  8:45  am] 

.  BNXINQ  C006  6210-01-P 


I 


Monday 

March  31,  1997 


Part  IV 

Envirbnmental 
Protection  Agency 

40  CFR  Parts  52,  60,  264,  and  265 
Merck  &  Co.,  Inc.  (Stonewall  Plant) 
Project  XL  Site-Specific  Rulemaking; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52, 60, 264  and  265 
[FRL-5803-7] 

Project  XL  Site-specific  Rulemaking  for 
Merck  &  Co.,  Inc.  Stonewall  Plant 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
implement  a  project  under  the  Project 
XL  program  for  the  Merck  &  Co.,  Inc. 
(Merck)  Stonewall  Plant,  in  Elkton, 
Virginia.  The  terms  of  the  project  are 
de^ed  in  a  proposed  Fin^  Project 
Agreement  (FPA)  which  is  being  made 
available  for  public  review  and 
comment  by  this  document.  In  addition, 
EPA  is  proposing  today  a  site-specific 
rule,  applicable  only  to  the  Merck 
Stonew^l  Plant,  to  facilitate 
implementation  of  the  project.  By  this 
document,  EPA  solicits  comment  on  the 
proposed  rule,  the  proposed  FPA,  and 
the  project  generally. 

This  proposed  site-specific  rule  is 
intend^  to  provide  re^atory  changes 
under  the  Clean  Air  Act  and  die 
Resource  Conservation  and  Recovery 
Act  (RCRA)  to  implement  Merck’s  XL 
project,  which  will  result  in  superior 
environmentaT  performance  and,  at  the 
same  time,  provide  Merck  with  greater 
operational  flexibility.  The  proposed 
site-specific  rule  wo^d  change  the 
Clean  Air  Act  requirements  which  apply 
to  the  Merck  Stonewall  Plant  for  the 
prevention  of  significant  deterioration  of 
air  quality  and  certain  new  source 
performance  standards.  EPA  aim 
proposes  a  site-specific  rulemaking 
imder  RCRA  to  provide  regulatory 
changes  pertaining  to  air  emissions 
standards  to  implement  this  XL  project 
DATES:  Comments.  All  public  comments 
must  be  received  on  or  before  April  30. 
1997.  If  a  public  hearing  is  held,  the 
public  comment  period  will  remain 
open  until  May  15, 1997. 

Public  Hearing.  A  public  hearing  will 
be  held,  if  requested,  to  provide 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  this  proposed 
rule  to  implement  Merck’s  XL  project.  If 
anyone  contacts  the  EPA  request!^  to 
speak  at  a  public  hearing  by  April  10, 
1997,  a  public  hearing  will  be  held  on 
April  14, 1997.  Additional  information 
is  provided  in  the  section  entitled 
ADDRESSES. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  Ms.  Robin  Moran  at  the  EPA  by 


April  10, 1997.  Additional  information 
is  provided  in  the  section  entitled 
ADDRESSES. 

ADDRESSES:  Comments.  Written 
comments  should  be  submitted  in 
duplicate  to:  Ms.  Robin  Moran,  U.S. 
Environmental  Protection  Agency, 
Region  m.  Air,  Radiation  &  Toxics 
Division.  841  Chestnut  Street  (3AT23), 
Philadelphia,  PA,  19107—4431,  (215)  . 
566-2064.  ' 

Docket.  A  docket  containing 
supporting  information  used  in 
developing  this  proposed  rulemaking  is 
available  for  public  inspection  and 
copying  at  U.S.  EPA,  Region  m,  841 
Chestnut  Street,  Philadelphia,  PA, 
19107-4431,  (215)  566-2064,  during 
normal  business  hours,  and  at  EPA’s 
Water  docket  (Docket  name  “XL- 
Merck”);  401  M  Street,  SW,  Washington, 
DC  20460.  For  access  to  the  Water 
docket  materials,  call  (202)  260-3027 
between  9:00  a.m.  and  3:30  p.m. 

(Eastern  time)  for  an  appointment.  A 
reasonable  fee  may  be  charged  for 
copying.  A  docket  is  also  available  for 
public  inspection  at  the  Virginia 
Department  of  Environmental  Quality, 
Valley  Regional  Office,  4411  Early  Road, 
P.O.  Box  1129,  Harrisonburg,  Virginia 
22801-1129,  (540)  574-7800. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  7:00  p.m.  at  ffie 
foRowing  location:  Virginia  Department 
of  Environmental  Quality,  Valley 
Regional  Office,  4411  Early  Road,  P.O. 
Box  1129,  Harrisonburg,  Virginia 
22801-1129,  (540)  574-7800.  Persons 
interested  in  attending  the  hearing 
should  notify  Ms.  Robin  Moran,  (215) 
566-2064,  to  verify  that  a  hearing  will 
be  held. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Robin  Moran,  U.S.  Environmental 
Protection  Agency,  Region  IB,  Air, 
Radiation  &  Toxics  Division.  841 
Chestnut  Street  (3AT23),  Philadelphia. 
PA.  19107-4431,  (215)  566-2064. 
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L  Authority 
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1.  Requirements  of  the  Clean  Air  Act 


2.  Permit  Modifications 

C.  State  Implementation  Plan  Requirements 

D.  New  Source  Performance  Standards 

E.  Title  V  Operating  Permit 

IV.  Resource  Conservation  and  Recovery  Act 
Requirements 
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A  Public  Hearing 

B.  Executive  Order  12866 

C.  Regulatory  Flexihility 

D.  Paperwork  Reduction  Act 

E.  Unfunded  Mandates  Reform  Act 

L  Authority 

This  regulation  is  being  proposed 
under  the  authority  of  sections 
101(b)(1),  110,  111,  161-169, 169A,  and 
301(a)(1)  of  the  Clean  Air  Act,  and 
sections  1006,  2002,  3001-3007,  3010, 
and  7004  of  the  Solid  Waste  Disposal 
Act  of  1970,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act,  as  sunended  (42  U.S.C.  6905,  6921- 
6927, 6930,  and  6974).  EPA  has 
determined  that  this  rulemaking  is 
subject  to  the  provisions  of  section 
307(d)  of  the  Clean  Air  Act. 

n.  Background 

A.  Overview  of  Project  XL 

This  proposed  site-specific  rule  is 
designed  to  implement  a  project 
developed  under  Project  XL,  an 
important  EPA  initiative  to  allow 
regulated  entities  to  achieve  better 
environmental  results  at  less  cost 
Project  XL — for  "excellence  and 
leadership” — ^was  announced  on  March 
16, 1995,  as  a  central  part  of  the 
National  Performance  Review’s  and 
EPA’s  effort  to  reinvent  environmental 
protection.  See  60  FR  27282  (May  23, 
1995).  Project  XL  provides  a  limited 
number  of  private  and  public  regulated 
entities  an  opportunity  to  develop  their 
own  pilot  projects  to  provide  regulatory 
flexibility  that  will  result  in 
environmental  protection  that  is 
superior  to  what  would  be  achieved 
through  compliance  with  current  and 
reasonably  anticipated  future 
regulations.  These  efforts  are  crucial  to 
the  Agency’s  ability  to  test  new 
regulatory  strategies  that  reduce 
r^ulatory  burden  and  promote 
economic  growth  while  achieving  better 
environmental  and  public  health 
protection.  The  Agency  intends  to 
evaluate  the  results  of  this  and  other 
Project  XL  projects  to  determine  which 
specific  elements  of  the  project,  if  any, 
should  be  more  broadly  applied  to  offier 
regulated  entities  to  the  benefit  of  both 
the  economy  and  the  environment. 

In  Project  XL,  participants  in  four 
categories — facilities,  industry  sectors, 
governmental  agencies  and 
communities — are  offered  the  flexibility 
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to  develop  common  sense,  cost-effective 
strategies  that  will  replace  or  modify 
specific  regulatory  requirements,  on  the 
condition  that  they  produce  and 
demonstrate  superior  environmental 
performance.  To  participate  in  Project 
XL,  applicants  must  develop  alternative 
pollution  reduction  strategies  pmauant 
to  eight  criteria — superior 
environmental  performance;  cost 
savings  and  paperwork  reduction;  local 
stakeholder  involvement  and  support; 
test  of  an  innovative  strategy; 
transferability;  feasibility;  identification 
of  monitoring,  reporting  and  evaluation 
methods;  and  avoidance  of  shifting  risk 
burden.'  They  must  have  full  support  of 
affected  Federal,  state  and  tribal 
agencies  to  be  selected. 

The  XL  program  is  intended  to  allow 
EPA  to  experiment  with  vmtried, 
potentially  promising  regulatory 
approaches,  both  to  assess  whether  they 
provide  benefits  at  the  specific  facility 
affected,  and  whether  they  should  be 
considered  for  wider  application.  Such 
pilot  projects  allow  EPA  to  proceed 
more  quickly  than  would  be  required  to 
imdert^e  changes  on  a  nationwide 
basis.  As  part  of  this  experimentation, 
EPA  may  try  out  approaches  or  legal 
interpretations  that  depart  from  or  are 
even  inconsistent  with  longstanding 
Agency  practice,  so  long  as  those 
interpretations  are  within  the  broad 
range  of  discretion  enjoyed  by  the 
Agency  in  interpreting  statutes  that  it 
implements.  EPA  may  also  modify  rules 
that  represent  one  of  several  possible 
policy  approaches  within  a  more 
gene^  statutory  directive,  so  long  as 
the  alternative  being  used  is  permissible 
under  the  statute. 

Adoption  of  such  alternative 
approaches  or  interpretations  in  the 
context  of  h  given  XL  project  does  not, 
however,  signal  EPA’s  willingness  to 
adopt  that  interpretation  as  a  general 
matter,  or  even  in  the  context  of  other  ' 
XL  projects.  It  would  be  inconsistent 
with  the  forward-looking  nature  of  these 
pilot  projects  to  adopt  such  innovative 
approaches  prematurely  on  a 
widespread  basis  without  first  finding 
out  whether  or  not  they  are  viable  in 
practice  and  successful  in  the  particular 
projects  that  embody  them. 

Furthermore,  as  EPA  indicated  in 
aunouncing  the  XL  program,  the  Agency 
expects  to  adopt  only  a  limited  number 
of  carefully  selected  projects.  These 
pilot  projects  are  not  intended  to  be  a 
merms  for  piecemeal  revision  of  entire 


■  Fot  more  infonnatioD  about  the  XL  criteria, 
readers  should  refer  to  the  May  23, 1995  Federal 
Register  notice  (60  FR  27282)  and  the  December  1, 
1995  “Principles  for  Development  of  Project  XL 
Final  Project  Agreements”  document,  both 
contained  in  the  docket  for  this  action. 


programs.  Depending  on  the  results  in 
these  projects,  EPA  may  or  may  not  be 
willing  to  consider  adopting  the 
alternative  interpretation  again,  either 
generally  or  for  other  specific  facilities. 

EPA  believes  that  adopting  alternative 
policy  approaches  and  interpretations, 
on  a  limited,  site-specific  basis  and  in 
connection  with  a  carefully  selected 
pilot  project,  is  consistent  with  the 
expectations  of  Congress  about  EPA’s 
role  in  implementing  the  environmental 
statutes  (so  long  as  the  Agency  acts 
within  the  discretion  allowed  by  the 
statute).  Congress’  recognition  that  there 
is  a  need  for  experimentation  and 
research,  as  well  as  ongoing  re- 
evaluation  of  environment^  programs, 
is  reflected  in  a  variety  of  statutory 
provisions,  such  as  sections  101(b)  and 
103  of  the  Clean  Air  Act.  In  some  cases, 
as  in  this  XL  project,  such 
experimentation  requires  an  alternative 
regulatory  approach  that,  while 
permissible  imder  the  statute,  was  not 
the  one  adopted  by  EPA  historically  or 
for  general  purposes. 

B.  Overview  of  the  Merck  XL  Project 
1.  Introduction 

This  proposed  site-specific  rule 
supports  a  draft  permit  and  Project  XL 
proposed  Final  Project  Agreement  (FPA) 
that  have  been  developed  by  the  Merck 
XL  stakeholder  group,  namely  Merck, 
EPA,  Virginia  Department  of 
Enviroiunental  C^ality  (VADEQ),  U.S. 
Department  of  the  Interior  (DOI)/ 
National  Park  Service  (NPS),  and 
community  representatives.  Several 
environmental  organizations  offered 
valuable  input  during  the  stakeholder 
process,  including  Southern 
Environmental  Law  Center,  the  Virginia 
Consortiiun  for  Clean  Air,  and  the 
Natural  Resources  Defense  Coimcil.  The 
proposed  FPA  and  draft  permit  are 
available  for  review  in  the  docket  for 
today’s  action  and  also  are  available  on 
the  world  wide  web  at  bttp:// 
www.epa.gov/ProjectXL.  The  proposed 
FPA  outlines  how  the  project  addresses 
the  eight  Project  XL  criteria,  in 
particular  how  the  project  will  produce, 
measure,  monitor,  report,  and 
demonstrate  superior  environmental 
benefits.  In  today’s  action,  the  Agency  is 
soliciting  comment  on  proposed  site- 
specific  regulatory  changes  to 
implement  the  project.  The  draft  permit 
is  available  on  the  world  wide  web  and 
in  the  docket  file  for  today’s  action; 
however  the  draft  permit  is  made 
available  for  informational  purposes 
only.  The  Commonwealth  of  Virginia  is 
conducting  the  official  comment  period 
for  the  draft  permit,  and  initiated  a 
public  comment  period  for  the  draft 


PSD  permit  and  a  proposed  variance  on 
January  28, 1997. 

EPA  also  seeks  comment  on  the 
proposed  FPA,  which  is  available  on  the 
world  wide  web  and  in  the  docket  file 
for  today’s  action,  in  light  of  the  criteria 
outlined  in  the  Agency’s  May  23, 1995, 
Federal  Register  notice  (60  FR  27282) 
regarding  Regulatory  Reinvention  (XL) 
Pilot  Projects.  Those  criteria  are:  (1) 
Environmental  performance  superior  to 
what  would  be  achieved  throu^ 
compliance  with  ciurent  and  reasonably 
anticipated  future  regulations;  (2)  cost 
savings  or  economic  opportimity,  and/ 
or  decreased  paperwork  burden;  (3) 
stakeholder  support;  (4)  test  of 
innovative  strategies  for  achieving 
environmental  results;  (5)  approaches 
that  could  be  evaluated  for  future 
broader  application;  (6)  technical  and 
administrative  feasibility;  (7) 
mechanisms  for  monitoring,  reporting, 
and  evaluation;  and  (8)  consistency  with 
Executive  Order  12898  on 
Environmental  Justice  (avoidance  of 
shifting  of  risk  biirden).  - 

2.  Merck  XL  Project  Description 

The  Merck  Stonewall  Plant  is  a 
pharmaceutical  manufacturing  facility, 
built  in  1941,  located  near  EU^on, 
Virginia.  The  facility  is  located 
approximately  2  kilometers  from  the 
Shenandoah  National  Park,  a  Federal 
Class  I  area  under  the  Clean  Air  Act. 
Ciurently,  the  plant  employs  about  800 
people  in  a  range  of  pharmaceutical 
manufacturing  activities  such  as 
fermentation,  solvent  extraction,  organic 
chemical  synthesis,  and  finishing 
operations.  The  facility’s  products 
include  broad  spectrum  antibiotics, 
anti-parasitic  drugs  for  human  and 
animal  health,  a  cholesterol  lowering 
drug,  a  drug  for  the  treatment  of 
Parkinson’s  disease,  and  a  new  drug  for 
the  treatment  of  human 
immunodeficiency  virus  (HIV). 

To  remain  competitive  in  the 
worldwide  pharmaceutical  industry,  the 
Merck  Stonewall  Plant  must  respond 
rapidly  to  changing  market  conditions 
and  product  demands.  To  get  new 
pharmaceutical  products  to  market 
quickly,  Merck  requires  flexible 
manu&cturing  operations  that  can  make 
a  broad  range  of  products  with  the  same 
manufacturing  equipment  using  a  wide 
array  of  raw  materi^s  and  solvents. 
Mei^  also  continually  evaluates 
existing  products  for  yield  and  process 
improvements,  which  results  in  a  need 
for  frequent  manufacturing  changes. 
Thus,  Merck’s  facilities  often  moffify 
enviromnental  permits  after  a  product 
line  is  first  permitted. 

The  goal  of  this  XL  project  is  to 
develop  a  regulatory  structure  for  the 
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Merck  Stonewall  Plant  that  both 
facilitates  flexible  manufacturing 
operations  and  achieves  superior 
environmental  performance.  The 
existing  preconstruction  air  permitting 
regulations  that  govern  modifications  at 
the  facility,  specifically  the  Prevention 
of  Significant  E)eterioration  (PSD) 
permitting  regulations  and  the  minor 
New  Source  Review  (NSR)  regulations, 
require  that  most  changes  to  Merck’s 
manufacturing  processes  must  be 
reviewed  and  approved  in  advance  by 
the  VADEQ.  In  reviewing  permit 
changes,  the  VADEQ  consults  with  the 
Federal  Land  Manager  (FLM)  for 
Shenandoah  National  Pail^  in 
accordance  with  the  Memorandum  of 
Understanding  between  the  DOI/NPS 
emd  VADEQ.  Typically,  the  more 
changes  that  are  made  or  the  larger  the 
change,  the  more  time  and  resources  are 
necessary  for  permit  review.  The 
complexity  of  the  regulations  requires  a 
considerable  effort  by  the  facility  as  well 
as  the  regulators  to  prepare  and  review 
permit  applications  for  process 
modifications. 

Merck’s  XL  project  seeks  to  replace 
this  complex  permitting  system  with  a 
simpler  system  of  compliance  with 
criteria  air  pollutant  regulations. 
Through  a  site-specific  rulemaking  and 
enforceable  permit  conditions,  the 
facility’s  tot^  emissions  of  criteria 
pollutants  (except  lead)  ^  would  be 
capped  below  the  level  at  which  the 
plmt  operated  over  recent  years  (at 
approximately  1500  tons  per  year 
(TPY)).  Within  the  site-wide  total 
emissions  cap,  the  facility  will  also  be 
subject  to  individual  pollutant  caps 
(subcaps),  established  near  or  below 
recent  actual  emission  levels,  for  sulfur 
dioxide  (SO2),  nitrogen  oxides  (NOx), 
and  particulate  matter  with  an 
aerodynamic  diameter  less  than  10 
microns  (PM  10).  In  addition  to  accepting 
these  site-wide  emissions  caps,  Merck 
will  modify  its  existing  coal-buming 
powerhouse  to  bum  natural  gas,  a 
cleaner  burning  fuel  that  generates 
substantially  fewer  emissions  than  coal. 
Either  propane  or  number  2  fuel  oil 
would  be  used  as  a  backup  fuel.  This 


^Tbe  criteria  pollutants  included  in  the  total 
emissions  cap  are  sulfur  dioxide,  nitrogen  oxides, 
carbon  monoxide,  ozone  (using  volatile  organic 
compounds  as  a  surrogate),  and  particulate  matter 
with  aerodynamic  diameter  less  than  10  microns. 
Thus,  the  total  emissions  cap  includes  all  existing 
criteria  pollutants  except  le^.  Mercdi  will  comply 
directly  with  any  applicable  requirements  for  tlie 
control  of  lead  emissions.  Merck  currently  emits  a 
very  low  amount  of  lead  emissions  (0.3  tons  per 
year),  whidt  will  be  virtually  eliminated  whra  the 
facility  converts  the  coal-burning  powerhouse  to 
natural  gas.  Merck  also  will  comply  directly  with 
any  applicable  requirements  for  new  criteria 
pollutants  which  are  not  included  in  the  total 
emissions  cap. 


multi-million  dollar  project  is  not 
otherwise  required  by  regulations  and 
the  boilers  do  not  need  to  be  replaced 
for  other  reasons  (e.g.,  operation,  age  or 
capacity).  The  powerhouse  conversion 
would  result  in  an  up-firont  estimated 
reduction  of  over  900  TPY  of  actual 
criteria  air  pollutants,  primarily  SO2  and 
NOx  emissions.  After  this  powerhouse 
conversion,  Merck  would  reduce  its 
total  emissions  cap  by  20  percent, 
thereby  permanently  retiring  at  least  300 
TPY  of  criteria  pollutant  emissions. 
Further,  Merck  also  will  reduce  the 
pollutant-specific  subcaps  for  SO2  and 
NOx  by  25  percent  and  10  percent, 
respectively. 

Merck’s  project  would  be 
implemented  through  issuance  of  a  site¬ 
wide  PSD  permit,  authorized  by  this 
proposed  site-specific  rulemaking.  For 
the  reader’s  convenience,  a  copy  of  the 
draft  PSD  permit  is  included  in  the 
docket  for  today’s  action.  Under  the  site- 
specific  rule  and  permit,  the  Merck 
Stonewall  Plant  would  be  required  to 
maintain  its  emissions  below  the  total 
emissions  cap,  as  well  as  the  subcaps  for 
SO2,  NOx  and  PMio.  Under  the  site¬ 
wide  emissions  caps,  changes  or 
additions  to  facility  operations  would 
no  longer  need  prior  approval  under 
PSD  or  NSR.  The  subcaps  will  keep  SO2 
and  NOx  emissions  below  recent  actual 
emission  levels  and  PMio  emissions  will 
not  significantly  increase  above  the 
recent  actual  emissions  level.  The 
statutory  PSD  requirements  for  the  VOC 
and  CO  emission  increases  that  are 
possible  imder  the  total  emissions  cap 
will  be  satisfied  pursuant  to  this  site- 
specific  rule  and  the  PSD  permit.  So 
long  as  the  facility  complies  with  the 
tot^  emissions  cap,  sul^ps,  and  other 
permit  requirements,  it  would  have  the 
flexibility  to  make  modifications  and  to 
operate  in  a  manner  that  supports 
Merck’s  objective  to  deliver  Ugh  quality 
products  quickly  and  efficiently  to 
improve  human  and  animal  health 
Mdthout  undergoing  permit  review  for 
each  modification. 

As  an  alternative  to  the  current  PSD 
permitting  system,  the  total  emissions 
cap  and  subraps  will  provide  an 
incentive  for  Merck  to  identify  and 
promptly  implement  ongoing  emission 
reductions  at  the  facility  to  provide 
operating  room  under  the  rap  for  future 
modifications  and  expansions.  The  XL 
project  also  provides  an  additional 
incentive  for  Merck  to  minimize 
emissions — a  system  of  “tiered” 
monitoring,  recordkeeping  and 
reporting  requirements.  The  draft  permit 
provides  that  the  monitoring, 
recordkeeping  and  reporting 
requirements  become  more  stringent  as 
the  facility’s  actual  emissions  approach 


the  total  emissions  rap.  This  tiered 
monitoring  system  provides  Merck 
another  built-in  incentive  to  minimize 
emissions  and  to  find  opportunities  to 
implement  emission  reductions 

3.  Environmental  Benefits 

The  Merck  XL  Project  is  designed  to 
deliver  superior  environmental 
performance  while  allowing  flexible 
operations  at  the  facility.  The  site- 
specific  rule  and  simplified  air  permit 
would  provide  significant  benefits  to  the 
environment  by  substantially  reducing 
pollutant  emissions  near  the 
Shenandoah  National  Park  and  the 
siUTOunding  community. 

The  Merra  Stonewall  Plant  is  located 
within  2  kilometers  of  Shenandoah 
National  Petrk,  a  Federal  Class  I  area. 

The  facility’s  proximity  to  this 
nationally  significant  resource 
highlights  the  need  for  serious 
consideration  of  opportunities  for  better 
protection  of  the  environment.  Air 
quality  is  of  special  concern  in 
Shenandoah  National  Park.  Under  the 
Clean  Air  Act,  as  amended  in  1977, 
Shenandoah  National  Park  was 
classified  as  a  mandatory  Federal  Qass 
I  air  quality  area.  Under  the  PSD 
program,  the  Federal  Class  I  designation 
allows  very  little  additional 
deterioration  of  the  air  quality  fix»m 
established  baseline  concentrations  of 
certain  air  pollutants,  and  none  of 
National  Ambient  Air  Quality  Standards 
(NAAQS)  are  to  be  exceeded.  The  DOI’s 
Assistant  Secretary  for  Fish  and  Wildlife 
and  Parks  is  the  Federal  Land  Manager 
(FLM)  charged  with  direct  responsibility 
to  protect  the  air  quality  related  values 
(AQRVs)  of  the  Pa^.  In  1990,  the  FLM 
for  Shenandoah  National  Park  notified 
the  public  that  visibility  is  seriously 
degraded,  that  sensitive  stredhis  and 
watersheds  are  being  acidified,  and  that 
park  vegetation  is  being  injured  by 
ozone  and  sulfur  dioxide  levels.  See  55 
FR  38403-38408  (September  18, 1990). 

Certain  criteria  pollutants  have  been 
demonstrated  to  have  a  significcmt 
adverse  effect  on  the  environmental 
quality  of  the  Shenandoah  National 
ParL  In  particular,  SO2  emissions 
contribute  to  visibility  problems  in  the 
region,  and  NOx  emissions  combine 
with  other  chemicals  in  the  atmosphere 
to  form  ground-level  ozone,  which  has 
been  determined  to  cause  vegetation 
damage.  Emissions  of  SO2  and  NOx  also 
contribute  to  the  formation  of  acid  rain 
and  associated  adverse  impacts.  Merck’s 
powerhouse  conversion  would  achieve 
an  up-firont  reduction  of  these 
pollutants — SO2  emissions  are  expected 
to  decrease  by  679  TPY  (94  percent)  and 
NOx  emissions  are  expected  to  decrease 
by  254  TPY  (87  percent),  finm  baseline 
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actual  emission  levels.  After  the 
powerhouse  conversion,  the  total 
emissions  cap  and  subcaps  would 
ensure  a  continuing,  permanent 
reduction  of  these  pollutants,  as  well  as 
provide  £m  ongoing  incentive  to 
minimize  actual  emissions  to  preserve 
the  operating  margin  imder  the  caps. 
Besides  the  significant  reduction  in 
criteria  pollutants  resulting  from  the 
project,  the  conveision  to  natural  gas 
also  will  resrilt  in  a  reduction  of  about 
47  TPY  (65  percent)  of  hazardous  air 
pollutants  (HAPs),  specifically  hydrogen 
chloride  and  hydrogen  fluoride.  These 
two  HAPs  are  generated  by  burning  coal 
and  are  also  associated  with  the 
formation  of  acid  rain.  Reducing 
emissions  of  these  chemicals  also  will 
contribute  to  efforts  to  improve  air 
quality  in  the  Shenandoah  National 
Park  and  the  surroimding  community. 

Although  the  facility’s  VOC  and  CO 
emissions  would  be  allowed  to  increase 
above  recent  actual  emission  levels  (but 
within  the  total  emissions  cap),  there 
are  no  identified  adverse  effects  from 
the  maximum  allowable  levels  of  these 
pollutants  imder  the  total  emissions 
cap.  Moreover,  the  statutory  PSD 
requirements  for  VOC  and  CO  will  be 
satisfied  pursuant  to  this  proposed  site- 
specific  nilemaking  and  issuance  of  the 
PSD  permit.  Section  m.B.l  of  the 
preamble  describes  the  analysis  of 
possible  VOC  and  CO  emission 
increases. 

4.  Stakeholder  Involvement 

The  Merck  XL  project  enhances  the 
involvement  of  the  community  and 
other  stakeholders  in  understanding  and 
evaluating  environmental  impacts  of  the 
fricility.  Stakeholders  will  have  an 
unprecedented  opportunity  to 
participate  in  the  ongoing  evaluation  of 
the  project  and  to  recommend  any 
necessary  changes  to  the  project.  The 
draft  PSD  permit  provides  that  the 
stakeholders  review  and  evaluate  the 
project  at  least  every  five  years.  If  the 
project  signatories  (i.e.,  signatories  to 
the  Final  Project  Agreement,  namely 
EPA,  VADEQ,  Merck,  DOI  Federal  Land 
Manager,  and  Rockingham  County 
Board  of  Supervisors)  give  full  consent 
to  any  necessary  permit  changes,  the 
permitting  authority  may  process  a 
permit  modification  accoMing  to  the 
requisite  permit  modification 
procedures  (see  Section  III.B.2  of  this 
preamble  and  proposed  §  52.2454(n)). 
Any  stakeholder  may  raise  issues  about 
the  project  at  any  time  for  discussion  by 
the  stakeholder  group.  The  draft  permit 
(Condition  6.1)  identifies  numerous 
issues  that  may  be  considered  by  the 
project  stakeholders  during  each  five 
year  review,  including:  (1)  Significant 


changes  in  emissions  calculation 
methods;  (2)  changes  in  the  list  of 
criteria  pollutants  or  the  NAAQS;  (3) 
review  of  example  “good  enviromnental 
engineering  practice’’  control 
technologies  required  for  significant 
new  inst^ations  or  modifications;  (4) 
adequacy  of  the  monitoring, 
recordkeeping  and  reporting 
requirements;  (5)  review  procedure  for 
compliance  with  newly-applicable 
criteria  pollutant  regulations;  (6)  review 
of  the  permit  termination  criteria;  (7) 
review  of  ambient  modeling  for  short¬ 
term  PMio  and  SO2  emissions;  (8) 
review  of  the  determination  that  the 
area  is  NOx-limited  for  ozone  formation; 
and  (9)  review  of  the  periodic  review 
criteria.  In  addition  to  these  five-year 
review  criteria,  the  stakeholders, 
including  the  National  Park  Service, 
also  will  be  involved  in  considering 
project  changes  based  on  the  review  of 
the  effects  of  VOC  emissions  on  AQRVs 
in  Shenandoah  National  Park  and  the 
review  of  the  public  health  effects  of 
VOC  emissions,  if  VOC  emissions  at  the 
site  reach  specified  threshold  levels.  See 
Condition  6.2  of  the  draft  PSD  permit. 
'The  review  criteria  related  to  VOC 
emissions  are  described  in  more  detail 
in  Section  m.B.l  of  the  preamble. 

The  draft  PSD  permit  (Condition  12.6) 
defines  “project  stakeholders’’  as  the 
project  signatories  to  the  FPA  (i.e.,  EPA, 
VADEa  Merck,  DOI  Federal  Land 
Manager,  and  Rockingham  County 
Board  of  Supervisors),  plus  other  parties 
as  follows:  (1)  Up  to  thm  other 
community  representatives  shall  be 
included  as  nominated  by  the 
Rockingham  County  BoaM  of 
Supervisors,  and  agreed  to  by  full 
consent  of  the  project  signatories  to  the 
FPA.  Community  representatives  are 
defined  as  local  government  and/or 
community  residents  with  an  ongoing 
stake  in  the  project;  and  (2)  Up  to  one 
representative  ^m  a  regional  public 
interest  group  shall  be  included  as 
nominated  by  any  project  signatory  and 
agreed  to  by  full  consent  of  me  project 
signatories.  This  group  of  stakeholders 
will  convene  every  five  years  to  review 
whether  changes  to  the  permit  are 
required.  As  discussed  above,  the  draft 
permit  establishes  that  full  consent  from 
the  project  signatories,  and  not  each 
member  of  the  stakeholder  group,  is 
necessary  before  permit  changes  can  be 
made.  stakeholder  process  for  five- 
year  reviews  is  consistent  with  the 
process  used  in  the  development  of  the 
proposed  FPA  and  draft  permit.  The 
Chairman  of  the  Rockingham  County 
Board  of  Supervisors  is  the  signatory  to 
the  FPA  (i.e.,  a  project  signatory) 
representing  community  interests.  The 


three  additional  members  of  the 
community  team  (two  neighbors  of  the 
Merck  Stonewall  Plant  and  the  Town 
Manger  of  Elkton)  also  actively 
participated  in  the  stakeholder  group. 
The  County  was  designated  as  a  project 
signatory  at  the  request  of  the 
community  team  in  order  to  insure  long¬ 
term  representation  and  continuity  of 
community  interests.^  This  model  of 
stakeholder  involvement  provided  all 
stakeholders  with  full  information  and 
ability  to  shape  the  development  of  the 
project.  EPA  believes  that  it  is  an 
appropriate  model  which  should  apply 
in  the  same  manner  for  the  future 
evaluation  of  the  project. 

EPA  has  received  comments 
expressing  concerns  about  the  adequacy 
of  the  role  of  the  stakeholders  who  are 
not  also  signatories — the  regional  public 
interest  group  and  the  three  community 
representatives  other  than  the 
Rockingham  County  Board  of 
Supervisors.^  As  described  above,  the 
dr^  permit  establishes  that  full  consent 
frnm  the  project  signatories  is  needed  to 
make  permit  changes  (i.e.,  to 
recommend  that  the  permitting 
authority  process  a  permit 
modification).  EPA  interprets  the  permit 
to  be  designed  such  that  the  non¬ 
signatory  stakeholders  will  be  fully 
involved  in  the  deliberation  of  all 
permit  issues,  as  in  the  development  of 
the  Merck  XL  project.  During  the 
development  of  the  Merck  XL  project, 
all  stakeholders,  as  well  as  several 
environmental  groups  that  were  not  part 
of  the  stakeholder  group^  provided 
valuable  comments  on  t^  draft  permit. 
These  comments  were  fully  considered 
by  the  project  signatories  and  helped  to 
shape  ^e  project  EPA  expects  that  the 
same  interaction  among  stakeholders 
will  occur  during  the  five-year  permit 
reviews,  and  that  the  project  signatories 
will  fully  consider  concerns  and  issues 
raised  by  all  the  stakeholders  before 
reaching  decisions  on  permit  changes. 
EPA  invites  public  comment  on  the 
approach  to  stakeholder  involvement 


3  See  July  1. 1996  letter  bum  the  Merck  XL 
community  representatives  to  the  County 
Administrator  and  Members  of  the  Rockingham 
County  Board  of  Supervisors  (contained  in  the 
docket).  ■ 

*  See  December  18. 1996  letter  from  David  W. 
Carr,  Jr..  Staff  Attorney,  Southern  Environmental 
Law  Center,  to  EPA  Administrator  Carol  Browner 
and  Deputy  Assistant  Administrator  Richard  D. 
Wilson;  December  18, 1996  letter  from  Betty  S. 
Sellers,  Community  Representative-Merck  XL 
Project,  to  EPA  Administrutnr  Carol  Browner  and 
Regioiud  Administrator  Michael  McCdw;  and 
December  20, 1996  letter  from  Betty  S.  Sellers  to 
EPA  Administrator  Carol  Browner  and  Deputy 
Assistant  Administrator  Richard  D.  Wilson 
(contained  in  the  docket). 
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during  the  implementation  of  this  XL 
project 

Inis  XL  project  also  greatly  improves 
the  stakeholders’  access  to  information 
about  the  site’s  environmental 
perfcnmance.  Merck  will  provide  the 
stakeholders,  and  other  interested 
parties,  an  annual  progress  report  that 
describes  the  site’s  environmental 
performance  under  the  XL  project.  This 
report  %vill  include  a  summary  of  the 
site’s  actual  emissions  and  the  totel 
emissions  cap  and  subcaps,  a 
description  of  emissions  prevented  as  a 
result  of  operating  under  this  proposed 
rule  and  the  PSD  permit,  and  other 
information  about  the  site’s  operations. 

5.  Compliance 

Under  the  terms  of  this  proposed  rule 
and  the  draft  PSD  permit,  Merck’s  actual 
emissions  of  criteria  pollutants  cannot 
exceed  the  total  emissions  cap,  and 
emissions  of  SO2,  NOx  and  PMio  cannot 
exceed  the  individual  subcaps  for  the 
life  of  the  permit.  Compliance  with  the 
site-wide  total  emissions  cap  and  the 
subcaps  will  be  determined  by  using  a 
12-month  rolling  total  calculation  of  the 
site’s  actual  emissions.  The  site-ivide 
emissions  will  be  calculated  by  using 
methods  described  in  the  permit.  In 
addition  to  submitting  to  the  project 
signatories  semi-aimual  reports 
documenting  the  site’s  emissions,  Merck 
will  submit  an  aimual  progress  report  to 
the  project  stakeholders  and  other 
interested  parties  (as  described  in  the 
previous  section). 

This  proposed  rule  and  draft  permit 
will  provide  EPA  and  VADEQ  with 
greater  authority  to  enforce  the  terms  of 
the  permit  As  with  all  permits,  the 
permit  terms  can  be  enforced  through 
standard  procedures  under  the  Clean 
Air  Act  (Act).  In  addition,  unlike  typical 
PSD  permits,  the  draft  permit  expressly 
allows  for  termination  of  the  permit 
under  the  following  conditions:  (1)  If 
EPA  or  VADEQ  determines  that 
continuation  of  this  permit  is  an 
imminent  and  substantial  endangerment 
to  public  health  or  welfare,  or  the 
environment;  (2)  if  Merck  knowingly 
falsifies  emissions  data;  (3)  if  Merck 
feils  to  implement  the  powerhouse 
conversion  project  witfon  30  months 
after  the  effective  date  of  the  PSD 
permit;  (4)  if  Merck  receives  four 
consent  orders  or  two  judgments 
adverse  to  Merck  arising  ^m  non- 
compliance  with  this  permit  in  a  five 
year  period  that  are  deemed  material;  (5) 
upon  full  consent  of  all  project 
signatories;  (6)  if  Merck’s  actual 
emissions  exceed  the  total  emissions 
cap;  and  (7)  for  other  reasons  for  which 
the  VAD^  has  statutory  authority  to 
terminate  the  permit. 


EPA  and  VADEQ  will  continue  to 
possess  all  the  administrative  and 
judicial  authority  to  enforce  the 
provisions  of  the  site-specific  rule  and 
permit  that  is  currently  available  under 
sections  113  and  307  of  the  Act  emd 
under  Virginia  law.®  This  site-specific 
rule  and  the  PSD  permit  would  not  limit 
the  authority  of  EPA  or  VADEQ  to  take 
administrative  enforcement  measures  or 
to  seek  legal  or  equitable  relief  to 
enforce  the  terms  of  this  rule  or  the 
permit,  including,  but  not  limited  to,  the 
right  to  seek  injunctive  relief,  and 
imposition  of  statutory  penalties,  fines 
and/or  pimitive  damages.  Further,  this 
site-specific  rule  and  the  permit  would 
not  limit  the  authority  of  EPA  or 
VADEQ  to  undertake  any  actions  in 
response  to  conditions  which  present  an 
imminent  and  substantial  endwgerment 
to  public  health  or  welfare,  or  the 
enviroiunent. 

m.  Clean  Air  Act  Requirements 

A.  Summary  of  Regulatory 
Requirements  for  the  Merck  XL  Project 

The  alternate  regulatory  system  that 
would  be  established  under  this 
proposed  site-specific  rule  and  the  draft 
permit  addresses  the  existing  criteria 
pollutants  (and  does  not  include  lead). 
Merck  will  fully  comply  with  all 
requirements  for  the  control  of  HAPs, 
including  the  forthcoming  Maximum 
Achievable  Control  Technology  (MACT) 
standard  for  the  pharmaceutical 
industry.  Merck  also  will  comply  with 
all  existing  and  future  environmental 
requirements  not  specifically  amended 
pursuant  to  EPA’s  site-specific 
rulemaking  for  this  project  or  pursuant 
to  the  variance  expected  to  be  approved 
by  the  Commonwealth  of  Virginia. 

In  today’s  action,  EPA  proposes  a  site- 
specific  PSD  rule  for  the  Merck 
Stonewall  Plant  in  order  to  implement 
the  proposed  XL  project  for  the  site.  See 
proposed  §  52.2454.  This  site-specific 
rule  would  replace  (in  most 
circumstances)  the  existing  PSD  rules  at 
40  CFR  52.21  for  the  Merck  Stonewall 
Plant  only,  and  would  establish  the 
legal  authority  to  issue  the  PSD  permit 
to  the  Merck  Stonewall  Plant.  The 
proposed  site-specific  PSD  requirements 
are  described  in  Section  QI.B.l  of  this 
preamble. 

EPA  also  proposes  a  site-specific  rule 
which  establishes  an  alternative  means 
of  compliance  for  the  Merck  Stonewall 
Plant  for  two  New  Source  Performance 
Standards  (NSPS) — Subpart  Db 
(Standards  of  Performance  for 
Industrial-Commercial-Institutional 

*  EPA  plans  to  delegate  the  site-specific  PSD  rule 
(40  CFR  52.2454)  to  the  VADEQ  upon 
promulgation. 


Steam  (fenerating  Units)  and  Subpart  Kb 
(Standards  of  Performance  for  Volatile 
Organic  Liquid  Storage  Vessels).  For 
NSPS  other  than  Subpart  Kb  that  may 
become  applicable  to  the  site  in  the 
future,  EPA  proposes  an  alternative 
compliance  provision  that  would  allow 
the  fecility  the  option  of  complying  with 
the  NSPS  by  reducing  its  site-wide 
emissions  caps.  However,  imder  this 
latter  approach,  EPA  has  an  opportunity 
to  require  Merck  to  comply  directly 
with  the  applicable  NSPS.  These 
alternate  compliance  provisions  are 
necessary  to  implement  a  simpler 
compliance  approach  for  the  facility 
that  is  more  consistent  with  the 
principles  of  the  site-wide  emissions 
caps.  The  alternate  compliance 
provisions  are  described  further  in 
Section  III.D  of  this  preamble. 

On  January  28, 1997,  VADEQ  initiated 
public  comment  on  a  proposed  variance 
for  the  Merck  Stonew^l  Plant,  pursuant 
to  section  10.1-1307  of  the  Virginia  Air 
Pollution  Control  Law.  *  The  VADEQ 
plans  to  request  that  the  State  Air 
Pollution  Control  Board  approve  the 
variance  for  Merck  in  April  1997. 

Among  other  things,  the  variance  would 
provide  Merck  an  alternate  means  of 
compliance  with  newly-applicable 
criteria  pollutant  regulations 
promulgated  by  the  VADEQ.  This 
alternate  compliance  option  would 
allow  Merck  in  most  situations  either  to 
comply  with  new  criteria  pollutant 
regulations  as  written,  or  to  reduce  the 
total  emissions  cap  (or  subcaps, 
depending  on  the  pollutant)  by  ari 
equivalent  amoimt  of  emission 
reductions.  VADEQ  also  plans  in  the 
future  to  promulgate  a  source-specific 
regulation  for  the  Merck  XL  project  that 
would  serve  as  an  alternate  to  the 
regulations  cited  in  the  draft  permit. 
EPA  understands  that  VADEQ  plans  to 
submit  this  regulation  to  the  EPA  for 
approval  as  a  source-specific  SIP 
revision.  EPA  would  then  take  action  on 
the  expected  source-specific  SEP 
revision  in  a  future  rulemaking  action. 
This  approach  is  described  further  in 
Section  III.CI  of  this  preamble. 

In  addition  to  Clean  Air  Act 
requirements,  the  Merck  XL  project 
would  establish  alternate  regulatory 
requirements  for  the  Resoiuce 
Conservation  and  Recovery  Act  (RCRA) 
air  emission  standards.  These 
requirements  are  described  in  Section 
IV  of  the  preamble. 

‘This  variance  provision  previously  has  been 
approved  into  the  Virginia  SIP  at  40  O'R  52.2420(c) 
(15)  and  (89). 
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B.  Prevention  of  Significant 
Deterioration 

1.  Requirements  of  the  Clean  Air  Act 

The  NSR  program  is  a  preconstruction 
review  and  permitting  program 
applicable  to  new  or  modified  stationary 
sources  of  air  pollutants  regulated  under 
the  Act.  In  attainment  areas  (i.e.,  areas 
meeting  the  NAAQS),  the  NSR 
requirements  for  the  prevention  of 
significant  deterioration  of  air  quality 
(PSD)  imder  part  C  of  title  I  of  the  Act 
apply.  The  PSD  provisions  of  the  Act 
are  a  combination  of  air  quality 
planning  and  air  pollution  control 
technology  program  requirements  for 
new  or  modifi^  stationary  soiuces  of 
air  pollution.  Each  SIP  is  required  to 
contain  a  preconstruction  review 
program  for  the  construction  and 
modification  of  any  stationary  source  of 
air  pollution  to  assure  that  the  NAAQS 
are  achieved  and  maintained;  to  protect 
areas  of  deem  air;  to  protect  AQRVs 
(including  visibility)  in  national  parks 
and  other  natural  areas  of  concern;  to 
assure  appropriate  emission  controls  are 
applied;  to  maximize  opportunities  for 
economic  development  consistent  with 
the  preservation  of  clean  air  resources; 
and  to  ensure  that  any  decision  to 
increase  air  pollution  is  made  only  after 
full  public  consideration  of  all  the 
consequences  of  such  a  decision.  See 
sections  101(b)(1),  110(a)(2)(C)  and  160 
of  the  Act. 

The  Merck  Stonewall  Plant  is  located 
in  an  area  that  meets  the  NAAQS  for  all 
criteria  air  pollutants  (attainment  area) 
and,  thus,  the  PSD  program  under  piut 
C  of  title  I  of  the  Act  applies.  Today, 
EPA  proposes  a  site-specific  PSD  ride 
for  the  Merck  Stonewall  Plant  in  order 
to  implement  the  proposed  XL  project 
for  the  site.  Below,  EPA  descril^  how 
the  proposed  site-specific  rule  satisfies 
the  statutory  PSD  permitting  criteria  in 
section  165(a)  of  the  Act. 

Sections  165(a)(1)  and  169(2)(c) 
require  Merck  to  obtain  a  permit  for  a 
proposed  modification  setting  forth 
emission  limitations  which  conform  to 
the  requirements  of  part  C  of  title  I  of 
the  Act.  The  propos^  site-specific  rule 
would  authorize  a  permit  to  be  issued 
to  Merck  based,  in  part,  on  the 
establishment  of  a  site-wide  emissions 
cap  for  criteria  air  pollutants  (total 
emissions  cap).  The  criteria  pollutants 
included  in  ^e  total  emissions  cap  are 
802.  NOx,  PMio,  CO  and  ozone  (using 
VOC  as  a  surrogate).  Thus,  all  existing 
criteria  pollutants  except  lead  are 
included  in  the  total  emissions  cap. 
Merck  would  comply  directly  with  any 
applicable  requirements,  including  the 
existing  PSD  regulations  at  40  CFR 
52.21,  for  the  control  of  lead  emissions 


and  any  new  criteria  pollutants 
promulgated  by  EPA."^  Further,  Merck 
will  comply  with  any  applicable 
requirements,  including  the  existing 
PSD  regulations  at  40  CFR  52.21  for 
emissions  of  non-criteria  air  pollutants 
(e.g.,  hydrogen  sulfide,  total  reduced 
sulfur).* 

This  proposed  rule  would  require  the 
PSD  permit  to  contain  initial  site-wide 
emissions  caps  based  on  the  site’s  actual 
emissions  during  a  time  period,  within 
five  years  of  permit  issuance,  which 
represents  normal  site  operation,  or  a 
different  time  period  if  it  is  more 
representative  of  normal  source 
operation.  The  PSD  permit  that  would 
be  issued  in  accordsince  with  the 
proposed  site-specific  rule  would 
require  the  baseline  for  establishing  the 
site-wide  emissions  caps  to  be  the 
annual  average  of  the  focility’s  actual 
criteria  pollutant  emissions  during  1992 
and  1993,  the  recent  years  considered 
most  representative  of  typical 
operations.  Under  the  total  emissions 
cap,  emissions  of  SO2,  NOx  and  PMio 
would  also  be  capped  (subcaps)  at  the 
1992-93  actual  emissions  baseline. 

After  the  focility  converts  its  coal- 
buming  powerhouse  to  natural  gas,  the 
total  emissions  cap  would  be  reduced 
by  20%  firom  the  baseline  level.  This 
cap  adjustment  will  result  in  a 
permanent  retiring  of  approximately  300 
tons  per  year  (TPY)  of  total  criteria 
pollutants.  Similarly,  the  subcaps  for 
SO2  and  NOx  will  be  reduced  by  25% 
and  10%,  respectively,  after  the 
powerhouse  conversion.  Detailed 
information  about  the  establishment  of 
the  emission  caps,  including 
dociunentation  of  the  baseline 
emissions  calculations,  is  contained  in 
the  docket  for  today’s  action. 

Merck  will  be  allowed  to  vary  its 
emission  levels  under  the  total 
emissions  cap,  constrained  by  the 
individual  pollutant  subcaps. 
Modifications  at  the  focility  that 
normally  would  be  considered  to  result 
in  emission  increases  would  no  longer 
need  prior  approval  by  the  permitting 
authority  under  PSD  or  minor  NSR, 
based  on  the  focility’s  site-wide. 


’’The  Commonwealth  of  Viiginia  currently 
implements  40  CFR  52.21  under  a  delegation  of 
authority  &f>m  EPA.  See  40  CFR  52.2451. 

*lf  Merck  were  to  emit  significant  quantities  of 
non-criteria  air  pollutants  regulated  under  40  CFR 
52.21,  Merck  w^d  be  required  to  comply  directly 
with  any  applicable  requirements  for  th^ 
pollutants.  For  the  Mei^  Stonewall  Plant  only, 

EPA  proposes  in  this  rulemaking  to  extend  the 
policy  set  forth  in  the  October  16, 1995  policy 
memorandum  entitled  “Definition  of  Regulated 
Pollutant  for  Particulate  Matter  for  Purposes  of  Title 
V,”  which  is  contained  in  the  docket  {m  this 
rulemaking,  to  consider  PMio,  and  not  particulate 
matter,  as  the  regulated  form  of  particulate  matter 
for  purposes  of  KD  applicability. 


federally-enforceable  emission 
limitations.  The  emission  limitations 
would  keep  SO2  and  NOx  emissions 
well  below  recent  actual  emissions.  The 
emission  limitations  for  PMio  will  not 
significant  increase  above  the  recent 
actual  emwions  level.  Emissions  of 
VOC  and  CO  will  no*,  have  subcaps, 
however,  the  statutory  PSD 
requirements  for  increases  of  VOC  and 
CO  will  be  satisfied  pursuant  to  this 
site-specific  rulemal^g. 

The  individual  pollutant  subcaps  for 
SO2,  NOx,  and  PMio  function  similarly 
to  plantwide  applicability  limits 
(PALs),*  but  with  important 
distinctions.  A<PAL  is  an  emissions  cap 
established  for  a  particular  pollutant  for 
PSD  (or  nonattaimnent  NSR) 
applicability  purposes  only.  Under  a 
PAL,  a  source  could  make  modifications 
without  triggering  PSD  as  long  as 
emissions  remain  below  the  PAL.  If  a 
source  needed  to  make  a  modification 
that  would  increase  emissions  above  the 
PAL,  the  source  would  be  able  to  make 
the  modification  after  imdergoing  PSD 
or  NSR  review  and  obtaining  the 
necessary  permits.  Unlike  a  PAL,  imder 
the  site-specific  rule  and  permit  Merck 
will  no  longer  be  able  to  obtain 
additional  PSD  permits  to  increase 
emissions  above  the  caps.  In  foct, 
pursuant  to  this  site-specific  rule,  if 
Merck’s  emissions  were  to  exceed  the 
site-wide  total  emissions  cap,  the  EPA 
or  VADEQ  could  terminate  the  permit 
(See  section  n.B.5  of  this  preamble). 

Section  165(a)(2)  of  the  Act  requires 
the  proposed  permit  to  be  subject  to  a 
review  in  accordance  with  section  165 
of  the  Act,  the  required  analysis  to  be 
conducted  in  accordance  with 
regulations  promulgated  by  the 
Administrator,  and  a  public  hearing  to 
be  held.  This  proposed  site-specific  rule 
would  establish  the  applicable  site- 
specific  PSD  regulations  for  the  Merck 
Stonewall  Plant,  and  would  therefore 
form  the  basis  for  the  analysis  required 
by  section  165(a)(2)  of  the  Act  The  draft 
PSD  pwmit  that  would  be  issued  to  the 
Merck  Stonewall  Plant  under  the 
authority  of  the  new  site-specific  PSD 
rule  is  available  to  the  public  and 
contained  in  the  docket  file  for  this 
rulemaking.  While  the  Agency  may 
receive  public  comments  on  &e  draft 
PSD  [lermit  during  the  public  comment 
period  for  this  proposed  rulemaking,  in 
many  instances  the  Agency  may  simply 
forward  any  such  comments  to  VADEQ 
which  will  conduct  the  oflScial  public 
comment  period  and  public  hearing  for 


*S«e  New  Source  Review  Reform  propoeal.  61  FR 
38264-38266  (July  23. 1996). 
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the  proposed  permit.^"  On  January  28, 
1997,  the  VADEQ  began  a  public 
comment  period  for  the  proposed  PSD 
permit  and  a  proposed  variance  that 
will  serve  as  the  Commonwealth’s  legal 
mechanism  to  issue  the  PSD  nermit  to 
Merck.  The  VADEQ  plans  to  request 
that  the  Virginia  State  Air  Pollution 
Control  Bo^  approve  the  variance  in 
April  1997.  Once  EPA’s  final  site- 
specific  rule  for  the  Merck  Stonewall 
Plant  is  promulgated,  EPA  plans  to 
delegate  to  VADEQ  the  authority  to 
issue  the  permit  piusuant  to  the  site- 
specific  PSD  rule.  The  VADEQ  will  have 
authority  to  issue  the  PSD  permit  to 
Merck  after  the  Virginia  ^te  Air 
Pollution  Control  Board  approves  the 
variance  and  after  this  delegation  is 
complete. 

Sectim  165(a)(3)  of  the  Act  requires 
the  owner  or  operator  of  a  proposed 
major  emitting  facility  to  demonstrate 
that  emissions  from  construction  or 
operation  of  the  facility  will  not  cause 
or  contribute  to  air  pollution  in  excess 
of  any  (a)  maximum  allowable  increase 
(PSD  increments),  (b)  national  ambient 
air  quality  standards  (NAAQS),  or  (c) 
any  other  applicable  emission  standard 
or  standard  of  performance. 

Under  the  existing'  PSD  rules  at  40 
CFR  52.21  (k)  and  (m),  the  Merck  permit 
would  not  need  a  PSD  increment  or 
NAAQS  compliance  analysis,  since 
emissions  of  SCh  and  NOx  will  not  be 
increased  above  baseline  levels,  and 
emissions  of  PMio  will  not  be  increased 
significantly  above  baseline  levels. 
Further,  the  subcaps  for  SOi  and  NOx 
%nll  be  reduced  by  25%  and  10%, 
respectively,  below  baseline  levels  after 
completion  of  the  powerhouse 
conversim.  EPA  proposes  that  this  site- 
specific  rule  also  not  require  a  PSD 
increment  or  NAAQS  compliance 
analysis  fm  pollutants  which  will  be 
capi^  near  or  below  baseline 
emissimis  levels."  The  draft  PSD  permit 
would  not  cause  or  contribute  to 
emissicms  in  excess  of  any  other 
applicable  emission  standard  or 
standard  of  performance.  For  more 
infmnation,  see  the  permit  support 
document  contained  in  the  doctet  file 
and  Sections  m.  C  and  D  of  this 
preamble. 

To  assure  continued  compliance  with 
the  NAAQS  consistent  with  the  minor 
NSR  program,  Merck  conducted 
dispevsimi  modeling  to  demonstrate  that 
it  does  not  cause  or  contribute  to  a 
violatitm  of  the  short-term  PMio  and 


‘•Tha  VADEQ  cuirantly  implanenU  the  PSD 
program  at  40  CFR  52.21  andw  a  delegation  of 
authority  from  EPA.  See  40  CFR  52.2451. 

"  Ahbough  VOC  and  GO  emiaaiooa  may  increaae, 
theca  are  no  PSD  inciemants  for  VOC  and  CO. 


S02  NAAQS.  This  modeling  was  based 
on  worst  case  emission  rates.  The 
modeling  results  added  to  bacl^round 
levels  indicate  that  the  short-term 
NAAQS  for  PMio  and  SO2  would  not  be 
violated.  Merck’s  maximum  modeled 
impact  was  15%  of  the  3-hour  SO2 
NAAQS,  13%  of  the  24-hour  SCh 
NAAQS,  and  10%  of  the  24-hour  PMio 
NAAQS.  Merck  also  modeled  the  worst- 
case  CD  emissions  that  could  be 
achieved  under  the  total  emissions  cap. 
The  modeling  demonstrated  that 
Merck’s  maximum  modeled  impact 
would  not  exceed  1%  of  the  CD 
NAAQS.  The  permit  support  document 
contained  in  the  docket  includes  a 
description  of  the  modeling  analysis. 

Basra  on  the  modeling  results  and 
other  information  provided  in  support 
of  the  draft  permit,  EPA  believes  tl^t 
modifications  at  the  site  occurring 
within  the  first  five  year  period  of  the 
permit  that  comply  with  this  proposed 
rule  and  the  permit  will  not  cause  or 
contribute  to  a  violation  of  the  NAAQS 
for  the  criteria  pollutants  included  in 
the  total  emissions  cap.  Merck’s  ambient 
impact  will  be  reevaluated  as  prescribed 
in  the  permit  during  each  five  year 
periodic  review.  Condition  6.1.7  of  the 
draft  permit  requires  that  Merck  perform 
an  updated  modeling  analysis  for  SO2 
and  PMio  at  each  five  year  review 
period,  if  requested  by  EPA  or  VAI^Q, 
if  major  changes  have  been  made  at  the 
site  that  are  not  reflected  in  the  most 
recent  modeling  analysis.  Merck  must 
submit  to  the  project  stakeholders 
informaticm  necessary  to  determine 
whether  additional  modeling  is 
required.  Such  information  includes, 
but  is  not  limited  to,  the  following:  (1) 
The  current  plant  configuration, 
including  building  locations  and 
dimensions;  and  (2)  information  on 
emission  soiirces,  including  stack 
dimensions,  operating  parameters,  and 
emission  rates  for  actud  operating 
conditions  as  well  as  worst  case  short¬ 
term  (3  and  24-hour)  operating 
conditions'. 

As  Merck  operates  imder  the  total 
emissions  cap,  it  is  permissible  that  over 
time  VOC  emissions  will  increase  above 
the  baseline  VOC  levels.  The  Merck 
Stonewall  Plant  is  located  in  an  area 
that  is  generally  recognized  to  be  NOx- 
limited  for  ozone  formation.  The  term 
“NOx-limited”  means  that  the  amount 
of  NOx  available  is  generally  the 
controlling  factor  in  determining  how 
much  ozone  will  be  formed.  In  a  NOx- 
limited  area,  reduced  NOx  emissions 
will  result  in  reduced  ozone  formation, 
and  increased  NOx  emissions  will  result 
in  increased  ozone  formation.  Further, 
increased  VOC  emissions  generally  will 
not  result  in  additional  ozone  formation 


unless  accompanied  by  additional  NOx 
emissions. 

A  report  contained  in  the  docket 
raalyzed  the  worst  case  potential 
impact  of  VOC  emissions  on  ozone 
formation  in  the  area,  based  on  an 
evaluation  of  urban  airshed  modeling 
developed  for  State  Implementation 
Planning  purposes  in  two  urban  areas. 
The  potential  for  ozone  formation  was 
evaluated  imder  the  following  worst 
case  conditions:  (1)  If  Merck  were 
located  in  a  VOC-limited  area;  (2)  if  the 
reactivity  of  Merck’s  VOC  emissions 
were  significantly  higher  than  typical 
VOCs  currently  emitted  at  the  facility 
(i.e.,  if  the  reactivity  of  Merck’s  VOC 
emissions  were  that  of  typical  urban  air 
or  auto  exhaust);  and  (3)  if  Merck’s  VOC 
emissions  consumed  the  entire  site¬ 
wide  cap  (i.e.,  a  VOC  emissions  increase 
of  approximately  600  TPY).  Under  this 
worst  case  scenario,  which  is  highly 
improbable,  the  expected  ozone  increase 
from  Merck’s  VOC  emissions  would  be 
less  than  1  pg/m^  (.5  ppb),  which  is  less 
than  0.5%  of  the  ozone  NAAQS.  EPA 
believes  that  this  is  a  highly 
conservative  worst  case  analysis  and 
that  the  potential  ozone  formation 
would  be  negligible  under  actual 
conditions.  The  worst  case  scenario  is 
highly  conservative  because  in  actuality: 
(1)  Merck  is  located  in  a  NOx-limited 
area;  (2)  the  reactivity  of  the  typical 
VOC  emissions  currently  emitted  by 
Merck  is  much  lower  thra  that  of 
typical  urban  air  or  auto  exhaust;  and 
(3)  it  is  unlikely  that  VOC  emissions 
could  consmne  Merck’s  entire  site-wide 
cap,  since  a  portion  of  the  cap 
necessarily  will  be  consumed  by  SO2, 
NOx,  PMio  and  CO  from  combustion 
sources  (e.g.,  the  natiual  gas-fired 
boilers)  and  other  sources  at  the  facility. 
Moreover,  the  NOx  emission  reductions 
achieved  as  a  result  of  Merck’s 
powerhouse  conversion  and  the 
establishment  of  permanent  NOx 
subcaps  should  help  to  reduce  local 
ozone  formation.  Therefore,  EPA 
believes  that  the  maximum  potential 
VOC  emission  increases  allowed  under 
Merck’s  site-wide  cap  will  continue  to 
provide  protection  of  the  ozone 
NAAQS. 

One  of  the  five-year  periodic  review 
criteria  in  the  draft  permit  provides  that 
any  project  stakeholder  may  present 
tedinical  papers  or  studies  that  change 
the  recogniz^  determination  that  the 
area  is  NOx-limited  for  ozone  formation. 
Based  on  the  stakeholders”  evaluation 
of  this  information,  changes  to  the 
project  may  be  considered  if  necessary. 

Section  165(a)(4)  of  the  Act  requires 
the  proposed  facility  to  be  subject  to  the 
best  available  control  technology  for 
each  pollutant  subject  to  regulation 
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under  the  Act  emitted  horn  such 
facility.  Section  169(3)  of  the  Act 
defines  “best  available  control 
technology”  (BACT)  as  an  emission 
limitation  based  on  the  mayiinum 
degree  of  reduction  of  each  pollutant 
subject  to  regulation  imder  ^e  Act 
emitted  from  or  which  results  from  any 
major  emitting  &cility,  which  the 
permitting  authority,  on  a  case-by-case 
basis,  taking  into  account  energy, 
environmental,  and  economic  impacts 
and  other  costs,  determines  is 
achievable  for  such  facility  through 
application  of  production  processes  and 
available  methods,  systems,  and 
techniques,  including  fuel  cleaning, 
clean  fuels,  or  treatment  or  innovative 
fuel  combustion  techniques  for  control 
of  each  such  pollutant. 

Under  the  existing  PSD  rules  at  40 
CFR  52.21(j),  the  Merck  permit  would 
be  required  to  apply  BACT  only  for 
pollutants  which  would  be  allowed  to 
increase  above  the  significance  levels  in 
40  CFR  52.21(b)(23).  Under  the  site¬ 
wide  emissions  caps,  VOC  and  CO  are 
the  only  poljutants  that  can  be  increased 
above  the  existing  PSD  significance 
levels  (i.e.,  40  TF^  for  VOC  and  100 
TPY  for  CO).  EPA  proposes  that  this 
site-specific  rule  also  require  BACT 
(according  to  the  interpretation 
proposed  below)  only  for  pollutants 
which  will  be  allow^  to  increase 
significantly  vmder  the  permit  (i.e.,  VOC 
and  CO).  For  purposes  of  this  site- 
specific  rule  only,  EPA  proposes  to 
interpret  section  165(a)(4)  to  allow  the 
BACT  determination  for  the  Merck 
Stonewall  Plant  to  take  into  account  the 
environmental  impacts  and  benefits  of 
foregoing  traditional  BACT  for  VOC  and 
CO  emission  increases,  and  associated 
compliance  costs,  in  favor  of  an 
innovative  BACT  determination  for 
VOC  and  CO  emission  increases  which 
relies  on  otherwise  voluntary  SO2  and 
NOx  reductions  hum  the  powerhouse 
conversion  and  the  site-wide  emissions 
caps.  Merck  will  implement  the 
powerhouse  conversion  solely  as  a 
means  of  achieving  superior 
environmental  benefit  under  Project  XL. 
There  are  no  current  or  reasonably 
anticipated  regulatory  requirements  that 
would  require  Merck  to  replace  the  coal 
boilers  with  natural  gas  boilers,  and  the 
boilers  do  not  need  to  be  replaced  for 
other  reasons  (e.g.,  age,  capacity, 
performance).  The  existing  coal-fired 
boilers  that  will  be  replaced  were 
installed  in  1982  and  have  a  useful  life 
of  about  40  years.  Merck  estimates  that 
the  powerhouse  conversion  will  cost 
approximately  $10  million  in  capital 
cost,  and  an  additional  $1  million  per 
year  in  increased  operational  costs  due 


to  the  currently  higher  price  of  natural 
gas. 

The  environmental  benefits  from  the 
powerhouse  conversion  include  over 
900  TPY  (60%  of  baseline)  of  up-front 
criteria  pollutant  emission  reductions 
(SO2  and  NOx)  and  about  47  TPY  (65% 
of  baseline)  of  HAP  emissions 
reductions  (hydrogen  chloride  and 
hydrogen  fluoride).  The  20  percent 
r^uction  of  the  total  emissions  cap 
after  the  powerhouse  conversion  will 
“lock-in”  at  least  300  TPY  of  these  SO2 
and  NOx  reductions.  Further,  Merck 
will  have  permanent  site-wide 
emissions  caps  for  SO2  and  NOx, 
established  at  levels  25%  and  10%, 
respectively,  below  recent  actual 
emisMons.  These  caps  will  permanently 
lock  in  a  significant  portion  of  the 
environmental  benefit  from  the 
powerhouse  conversion,  and  provide 
incentives  for  Merck  to  minimize  actual 
emissions  in  order  to  preserve  an 
operating  margin  for  foture  growth.  The 
environmental  benefits  from  the 
powerhouse  conversion  and  emissions 
caps  include  the  following:  (1)  Visibility 
in  nearby  Shenandoah  National  Park 
should  improved  from  the  802 
reductions;  (2)  acid  deposition  should 
be  reduced  ^m  the  substantial  SO2  and 
NOx  reductions,  as  well  as  the  hycb  ogen 
chloride  and  hydrogen  fluoride 
reductions;  and  (3)  local  ozone 
formation  should  be  reduced  from  the 
NOx  reductions. 

^A  proposes  that  the  significant 
environmental  benefits  from  the 
powerhouse  conversion  and  site-wide 
emissions  caps  should  be  considered 
when  determining  appropriate  BACT  for 
future  VOC  and  emission  increases 
under  the  total  emissions  cap.  EIPA 
believes  this  is  an  approach  that,  while 
not  the  one  historically  adopted  by  the 
Agency  under  section  165(a)(4),  merits 
consideration  on  a  pilot  project  basis.  If 
the  project  demonstrates  that  such  an 
approach  leads  to  superior 
environmental  and  economic  results 
and  if  EPA  determines  that  such  an 
approach  is  transferrable  to  other 
situations,  it  could  be  considered  for 
broader  application.  EPA  emphasizes 
that  this  innovative  approach  to  BACT 
determinations  is  not  being  adapted  at 
this  time  for  any  source  other  than  the 
Merck  Stonewall  Plant,  and  that  the 
decision  to  make  it  available  at  this 
facility  takes  into  account  the  totality  of 
the  obligations  undertaken  by  Merck  in 
this  project.  Thus,  EPA  believes  that  the 
BACTT  determination  may  consider  the 
innovative  nature  of  the  site-wide 
emissions  caps,  and  the  tiered 
monitoring  approach,  in  providing 
incentives  for  Merck  to  minimize  actual 
emissions.  In  addition,  the  proposed 


rule  would  require  Merck  to  install 
“good  environmental  engineering 
practice”  technology  on  significant  new 
installations  or  significant  modifications 
for  pollutants  covered  by  the  site-wide 
emissions  cap.  The  draft  PSD  permit 
^includes  examples  of  emission  controls 
that  qualify  as  good  environmental 
engineering  practice  technology  in  the 
pharmaceutical  or  batch  processing 
industry.  For  example,  for  VOC  control, 
the  draft  permit  lists  carbon  adsorption, 
condensation,  or  thermal  oxidation  as 
example  control  technologies  that  could 
be  us^  depending  on  the  concentration 
and  flow  rate  erf  the  VOC  streams.  The 
EPA  believes  that  the  combination  of 
substantial  SOz  and  NOx  reductions, 
site-wide  emissions  caps,  and  the  good 
environmental  engineering  practice 
requirement  satisfy  the  statutory  BACT 
requirement  for  possible  VOC  and  CO 
emission  increases  as  authorized  in  this 
site-specific  rule. 

There  are  several  other  aspoeds  of  the 
Merck  XL  project  that  will  serve  to  keep 
VOC  emissions  well-fX)ntrolled  as 
Merck  operates  under  the  site-wide  cap. 
First.  Merck  will  comply  with  all 
requirements  for  the  control  of  HAPs 
under  section  112  of  the  Act,  including 
the  forthcoming  MACT  standard  for  the 
pharmaceutical  industry.  EPA  expects 
that  the  pharmaceutical  MACT  standard 
will  require  control  of  emissions  &t>m 
process  vents,  wastewater,  equipment 
leaks,  and  storage  tanks.  Merck’s 
compliance  with  the  pharmaceutical 
MACT  will  also  provide  co-control  of 
some  V(X3  emissions.  For  example,  if  a 
process  vent  stream  contains  HAPs  as 
well  as  VOCs  (or  HAPs  that  are  also 
VOC),  the  VOCs  emissions  would  likely 
be  controlled  in  accordance  with  the 
MACT  standard.  Second,  Merck  will 
conduct  property  line  modeling  of  non- 
HAP  VOCs  to  determine  whether  the 
emission  levels  are  protective  of  public 
health.  This  modeling  will  be  conducted 
when  VOC  emissions  reach  125%  of  the 
VOC  baseline  (i.e.,  510  TPY)  and 
whenever  VOC  emissions  increase  by 
additional  100  TPY  increments  (i.e.,  610 
TPY,  710  TPY,  and  810  TPY).  This  draft 
PSD  permit  provision  (Condition  6.2.2) 
was  developed  to  address  the 
community  stakeholders’  concerns 
about  the  potential  public  health  effects 
of  Merck’s  VOC  emissions.  Third,  the 
tiered  monitoring  provisions  were 
designed  to  create  an  added  incentive 
for  Merck  to  minimize  actual  emissions. 
The  monitoring,  recordkeeping  and 
reporting  requirements  increase  in 
stringency  as  Merck’s  actual  emissions 
approach  the  cap.  This  approach  creates 
an  incentive  for  Merck  to  minimize  VOC 
emission  increases,  through  the  use  of 


15312 


Federal  Register  /  Vol.  62,  No.  61  /  Monday,  March  31,  1997  /  Proposed  Rules 


good  emissions  control  technology, 
pollution  prevention,  or  other 
techniques,  so  that  site-wide  emissions 
remain  in  the  lowest  tier  of  monitoring. 

The  EPA  acknowledges  that  the  BACT 
provisions,  as  well  as  other  provisions, 
of  this  proposed  rule  and  the  draft  * 
permit  are  in  some  ways  in  conflict  with 
existing  Agency  guidance  and 
interpretations  of  the  Act.  The  Agency 
believes  that  it  nonetheless  has 
authority  to  apply  today’s  proposed  rule 
and  the  draft  permit  to  Merck  under 
Project  XL  as  a  unique,  site-specific 
pilot  project  to  explore  and  evaluate  this 
innovative  approach  to  environmental 
relation  consistent  with  the  Act. 

Section  165(a)(5)  of  the  Act  requires 
that  major  emitting  facilities  comply 
with  the  provisions  of  section  165(d) 
with  respect  to  Federal  Class  I  areas. 
Section  165(d)(2)  provides  that  the  FLM 
and  the  Federal  official  charged  with 
direct  responsibility  for  management  of 
any  Federal  lands  within  a  Class  I  area 
have  an  affirmative  responsibility  to 
protect  the  AQRVs  (including  visibility) 
of  such  lands.  The  FLM  has  a 
responsibility  to  consider,  in 
consultation  with  the  EPA 
Administrator,  whether  a  proposed 
major  emitting  facility  will  have  an 
adverse  impact  on  any  AQRV. 

The  U.S.  Department  of  the  Interior 
(DOI)  is  the  FLM  for  the  Shenandoah 
National  Paric,  a  Federal  Class  I  area 
within  2  kilometers  of  the  Merck 
Stonewall  Plant.  The  DOI,  siiecifically 
the  National  Park  Service  (NPS),  is  a  key 
stakeholder  in  developing  the  Merck  XL 
project  Issues  involving  the  potential 
impacts  of  the  project  on  AQRVs  in  the 
Park  were  discussed  at  length  among  the 
project  stakeholders.  Because  Merck 
will  convert  its  powerhouse  from 
burning  coal  to  natural  gas,  the 
proposl^  XL  project  will  achieve 
significant  up-front  reductions  of  SO2 
«md  NOx,  two  pollutants  associated 
with  existing  adverse  impacts  on  the 
Paik.>2  Anoffier  pollutant  of  concern  is 
ozone,  because  of  its  potential  effects  on 
park  resoiuces,  such  as  vegetation. 
However,  ozone  levels  are  not  expected 
to  increase  as  a  result  of  thi.«8  project.  As 
explained  above,  the  area  genersdly  is 
considered  to  be  NOx-limited  for 
purposes  of  ozone  formation  and, 
therefore,  increases  in  VOC  emissions 
are  not  expected  to  cause  increased 
ozone  levels  without  additional 
increases  of  NOx.  Thus,  the  allowable 
increase  of  VOC  emissions  under 
Merck’s  total  emissions  cap  is  not  likely 
to  contribute  significantly  to  ozone 
formation,  as  described  above. 

Moreover,  the  Merck  XL  project  should 


'*Sm  55  FR  38403-38408  (September  18. 1990). 


help  reduce  the  formation  of  local  ozone 
due  to  decreases  in  NOx  emissions. 

Aside  firom  the  impact  of  VOC 
emissions  as  a  precursor  to  ozone 
formation,  the  FLM  also  expressed 
concern  during  the  Merck  XL 
stakeholder  discussions  regarding  the 
potential  impacts  of  future  V(X) 
emissions  increases  directly  on  AQRVs 
in  the  Park.  Therefore,  the  draft  PSD 
permit  for  the  Merck  XL  project  requires 
Merck  to  evaluate  the  effects  of  VOC  on 
AQRVs  in  the  Park  iq>on  certain  “trigger 
levels’’  of  VOC  emission  increases. 
Merck  will  perform  an  AQRV 
assessment  upon  either  of  the  following 
eyents:  (1)  After  the  first  time  the  site¬ 
wide  VOC  emissions  reach  a  level  that 
is  double  the  bciseline  VCX!  emissions 
(i.e.,  if  site-wide  VOC  emissions  reach 
816  TPY);  or  (2)  after  installation  of  any 
individual  new  process  or  process 
modification  that  results  in  a  net 
emissions  increase  of  the  site’s  actual 
VCX]  emissions  of  100  TPY  or  more. 
Under  condition  6.2.1  of  the  draft 
permit,  if  the  project  signatories  agree 
that  Merck’s  VOC  emissions  are  the 
cause  of  adverse  impact  on  any  AQRVs 
at  the  Federal  Class  I  area,  Merck  shall 
implement  mitigation  measures  that  are 
agreed  to  by  the  project  signatories. 
However,  Merck  does  not  have  the 
obligation  under  the  permit  to  mitigate 
if  there  are  other  contributing  sources  to 
the  AQRV  adverse  impact. 

EPA  believes  that  it  has  the  authority 
under  the  Clean  Air  Act  to  address 
adverse  impacts  on  AQRVs  in  Federal 
Class  I  areas  frtim  both  new  and  existing 
sources.  EPA  intends  to  undertake  a 
future  rulemaking  to  require  State 
Implementation  Plans  to  prevent 
significant  deterioration  of  air  quality  by 
adopting  mitigation  measures  to  address 
such  adverse  impacts.  Merck  agrees  that 
EPA  should  imdertake  the  rulemaking 
approach,  described  above,  to  address 
environmental  problems  indicated  by 
adverse  impacts  on  AQRV’s  in  Federal 
Class  I  areas. 

DOI  also  expressed  an  interest  in 
further  imderstanding  the  impacts  of 
VOC  emissions  genei^ly  on  resources 
in  Shenandoah  National  Park.  EPA  and 
DOI  have  agreed  to  work  cooperatively 
to  better  understand  background  VOC 
levels  in  the  Park,  through  monitoring, 
sampling  or  other  appropriate  analyses, 
and  their  potential  impacts  on  park 
resources.'^ 


See  October  16, 1996  lett»  iroin  Richard  D. 
Wilson,  Deputy  Assistant  Administrator,  Office  of 
Air  and  Radiation,  U.S.  Environmental  Protection 
Agency,  to  George  Frampton,  Assistant  Secretary  for 
Fish  and  Wildlife  and  Parks,  U.S.  Department  of  the 
Interior;  and  October  17. 1996  letter  from  George  T. 
Frampton  to  Richard  D.  Wilson  (contained  in 
docket  file). 


Section  165(a)(6)  of  the  Act  requires 
an  analysis  of  any  air  quality  impacts 
projected  for  the  area  as  a  result  of 
growth  associated  with  the  proposed 
permit.  The  Merck  Stonew^l  Plant  is  an 
existing  source,  in  operation  since  1941. 
There  is  not  expected  to  be  any 
significant  growth  associated  with  the 
Merck  Stonewall  Plant  in  the  area  that 
would  affect  air  emissions. 

Section  165(a)(7)  of  the  Act  requires 
the  owner  or  operator  to  conduct 
monitoring  as  may.be  necessary  to 
determine  the  effirct  which  emissions 
increases  may  have,  or  are  having,  on  air 
quality.  Under  the  Merck  XL  project, 
Merck  will  not  have  a  significant 
increase  of  SO2,  NOx  or  PMio  above 
baseline  levels.  Moreover,  allowable 
SO2  and  NOx  emissions  (i.e.,  subcaps) 
will  be  reduced  frcm  the  actual 
emissions  baseline  levels  by  25%  and 
10%,  respectively,  after  the  powerhouse 
conversion.  As  described  above,  Merck 
has  conducted  modeling  to  demonstrate 
that  its  maximum  possible  CO 
emissions  under  the  cap  would 
consume  less  than  1%  of  the  NAAQS.  . 
Because  the  area  is  NOx  limited  for 
ozone  formation  and  the  Agency 
believes  that  the  maximum  potential 
V(X)  emission  increases  allowed  imder 
Merck’s  total  emissions  cap  will  not 
increase  ozone  levels  (see  previous 
discussion  in  this  section  of  the 
preamble),  EPA  does  not  believe  that 
Merck’s  allowable  VOC  emission 
increases  warrant  a  requirement  to 
conduct  ambient  ozone  monitoring. 
Therefore,  EPA  believes  that  there  are 
no  ambient  monitoring  requirements 
necessary  to  satisfy  this  provision  of  the 
Act  for  the  Merck  project. 

2.  Permit  Modifications 

As  described  in  Section  n.B.4  of  the 
preamble,  the  stakeholders  will 
periodically  review  the  PSD  permit  and 
consider  whether  any  changes  are 
required.  Changes  to  the  permit  may  be 
made  either  after  full  consent  of  the 
project  signatories  and  subject  to  the 
permit  modification  procedures 
promulgated  in  this  site-specific  rule,  or 
pursuant  to  PSD  permit  modification 
procedures  genei^ly  applicable  to  other 
PSD  permits.*^ 

As  part  of  the  site-specific  PSD  rule, 
EPA  is  proposing  procedures  to  be 
followed  by  the  permitting  authority  for 


'*EPA  has  not  promulgated  general  procedures  to 
modify  PSD  permits.  See  40  CFR  124.5(g)(1).  The 
language  in  the  draft  PSD  permit  is  intended  to 
provide  that  if  the  Agency  %vere  to  promulgate 
generally  applic^le  r^ulations,  not  solely 
applicable  to  the  Merck  PSD  permit,  estahlishing 
the  procedures  for  sources  and  permitting 
authorities  to  modify  PSD  permits,  then  the  Merck 
PSD  permit  also  would  be  subject  to  such 
proc^ures. 
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processing  modifications  to  the  Merck 
PSD  permit.  See  proposed  §  52.2454(n). 
These  provisions  also  define  criteria  for 
the  t)rpe8  of  changes  that  may  be 
processed  as  PSD  administrative  permit 
modifications.  See  proposed 
§  52.2454(n)(2).  These  procedures  apply 
only  to  the  permit  issued  pursuant  to 
the  site-specific  PSD  rule  for  the  Merck 
Stonewall  Plant. 

C.  State  Implementation  Plan 
Requirements 

The  Merck  XL  project  would  involve 
alternative  compliance  provisions  for 
several  Virginia  SIP  requirements.  In  the 
next  few  months,  prior  to  issuance  of 
the  Merck  PSD  permit,  VADEQ  plans  to 
propose  that  the  Virginia  State  Air 
Pollution  Control  Board  approve  a 
variance  for  the  Merck  Stonewall  Plant, 
pursuant  to  section  10.1-1307  of  the 
Virginia  Air  Pollution  Control  Law.  This 
variance  provision  previously  has  been 
approved  into  the  Virginia  SIP  at  40 
CFR  52.2420(c)  (15)  and  (89).  The 
variance  would  allow  Merck  to  operate 
imder  the  PSD  permit,  which  represents 
compliance  for  the  Virginia  regulations 
cited  in  Section  3  of  the  draft  permit 
The  permit  support  docmnent  contained 
in  the  docket  ^e  for  this  rulemaking 
describes  the  basis  for  determining  that 
the  XL  project  should  serve  as 
alternative  compliance  to  these 
regulations.  VADEQ  also  plans  in  the 
future  to  promulgate  a  source-specific 
regulation  for  the  Merck  XL  project  that 
would  serve  as  an  alternate  to  the 
regulations  cited  in  the  draft  permit. 
VADEQ  plans  to  submit  this  regulation 
to  the  EPA  for  approval  as  a  source- 
specific  SIP  revision.  EPA  would  then 
take  action  on  the  expected  source- 
specific  SIP  revision  in  a  future 
r^emaking  action. 

One  of  the  key  SIP  requirements  that 
the  Merck  XL  project  will  replace  is 
minor  NSR  permitting.  The  new  PSD 
permit  wovdd  replace  the  previously- 
issued  minor  NSR  permits  for  the 
Stonewall  Plant  Merck  currently  has  14 
minor  NSR  permits  for  the  Stonewall 
Plant.  Pursuant  to  the  variance  and  SIP 
revision  procedure  described  above,  this 
proposed  rule  and  the  draft  permit 
would  be  substituted  for  the  .existing 
Virginia  minor  NSR  SIP  program  for  the 
Merck  Stonewall  Plant  The  draft  PSD 
permit  requires  Merck  to  continue  to 
operate  and  maintain  the  emission 
control  equipment  that  is  currently 
permitted.  By  operating  under  the 
permit,  including  the  site-wide 
emissions  caps,  modifications  at  the 
facility  would  not  be  required  to 
undergo  traditional  minor  NSR  permit 
reviews. 


If  the  area  in  which  the  Merck 
Stonewall  Plant  is  located  becomes  a 
nonattairunent  area  for  any  of  the 
criteria  air  pollutants  included  in  the 
total  emissions  cap,  the  facility  will  be 
grandfathered  from  any  new 
nonattairunent  NSR  requirements,  as 
long  as  the  PSD  permit  issued  pursuant 
to  this  proposed  site-specific 
rulemaking  is  in  effect  T^s  is  because 
the  PSD  permit  authorizes  construction 
and  operation  of  any  new  or  modified 
sources  of  emissions  of  the  pollutants 
included  in  the  total  emissions  cap.  All 
changes  at  the  facility  covered  by  the 
PSD  permit  would  not  be  subject  to  any 
additional  major  NSR  pennitting 
requirements,  whether  PSD  or 
nonattairunent  NSR.  This  grandfathered 
status  does  not  apply  to  any  other  Title 
I  nonattairunent  requirements  (see  the 
following  discussion  pertaining  to 
newly  applicable  criteria  pollutant 
regulations). 

The  draft  permit  also  contains 
provisions  for  Merck  to  comply  in  an 
alternative  means  with  applicable  future 
criteria  pollutant  regulations 
including  regulations  promulgated 
pursuant  to  Uie  AQRV  SIP  rulenuiking 
described  above.  Under  this  approach, 
Merck  would  have  the  optiori  of  either 
complying  with  a  new  criteria  pollutant 
regulation  as  written,  or  by  reducing  its 
total  emissions  cap  or  subraps 
(depending  on  the  pollutant).  If  Merck 
chooses  the  option  of  reducing  its  total 
emissions  cap  or  subcaps,  Merck  would 
determine  the  reduction  in  total  actual 
emissions  that  would  result  fiom 
complying  with  the  regulation,  and 
reduce  its  total  emissions  cap  or 
subcaps  by  that  amount.  If  the  criteria 
pollutant  regulation  would  result  in  the 
control  of  SO2,  NOx>  or  PMio.  Merck 
would  reduce  its  subcaps  for  SO2,  NOx, 
or  PMio,  respectively  (or  comply 
directly  with  the  applicable  regulation). 
If  the  criteria  pollutant  regulation  would 
result  in  the  control  of  VOC  or  CO, 
Merck  would  reduce  its  total  emissions 
cap  (or  comply  directly  with  the 
applicable  relation).  The  draft  permit 
sets  forth  the  process  by  which  the 
administering  agency  (^A  or  VADEQ) 
will  approve  Merck's  emission 
reduction  determination.  For  certain  . 
types  of  criteria  pollutant  regulations, 
namely.  Federal  Implementation  Plans 
(FIP)  and  most  NSPS,  EPA  will 
determine  whether  such  alternative 
compliance  provisions  are  appropriate, 
as  discussed  below.  For  SIP 


These  provisions  spply  only  to  regulations  that 
would  apply  to  the  criteria  pollutants  included 
within  the  site-wide  emissions  cap  and  listed  in 
Section  1.1  of  the  draft  permit,  namely  SO2.  NOx. 
PMio,  CO,  and  ozone  (using  VOC  as  surrogate).* 


requirements,  this  approach  is 
contingent  on  authorizing  language  in 
the  Virginia  SIP,  which  will  be 
accomplished  initially  through 
Virginia’s  approval  of  a  variance.  (See 
previous  discussion  in  this  section).  The 
permit  support  document  contained  in 
the  docket  describes  this  approach  in 
more  detail. 

This  alternative  compliance  option  is 
a  significant  element  of  the  over^ 
Merck  XL  project.  Merck  has  expressed 
that  this  option  could  be  useful  when, 
for  example,  a  rule  requires  controls  on 
an  emission  unit(s)  that  Merck  may  be 
planning  to  shut  down  or  replace  soon 
after  the  rule’s  compliance  date  (e.g., 
phase-out  of  certain  pharmaceutic^ 
products)  and  it  woidd  not  be  cost- 
effective  to  comply  with  the  rule 
directly.  As  another  example,  Merck 
may  decide  that  it  should  achieve  actual 
emission  reductions  to  keep  site-wide 
actual  emissions  well  below  the  cap 
(e.g.,  within  Tier  I  monitoring),  but  the 
new  rule  will  not  result  in  ccrst-effective 
reductions.  In  this  case,  Merck  could 
choose  to  reduce  the  cap  in  lieu  of 
complying  directly  with  the  regulation, 
but  may  voluntarily  install  more 
effective  emission  controls  on  other 
emission  units  to  minimize  site-wide 
actual  emissions  and  preserve  its 
operating  margin  under  the  caps. 

The  Commonwealth  of  Virginia  plans 
to  include  this  compliance  option  for 
the  Merck  StonewaU  Plant  for  SIP  rules 
in  a  future  source-specific  SIP  revision. 
EPA  believes  that  it  is  acceptable  to 
allow  such  a  source-specific  compliance 
option  for  SEP  purposes  as  part  of  the 
Merck  XL  project,  because  it  is  the 
Ckimmonwealth’s  responsibility  to 
design  SIP  control  strategies  that  ensure 
that  the  area  attains  and  maintains  the 
NAAQS,  and  the  (fonunonwealth 
generally  determines  which  sources 
must  achieve  emissions  reductions. 
Virginia  is  making  an  up  front  decision 
that,  for  future  SIP  regulations,  the 
Clonunonwealth  may  not  achieve 
planned  levels  of  actual  emission 
reductions  from  the  Merck  Stonewall 
Plant  as  a  result  of  such  regulations  (i.e., 
if  Merck  chooses  to  reduce  its  total 
emissions  cap  or  subcaps  instead).  EPA 
has  informed  Virginia  that  the 
Commonwealth  could  not  receive 
emission  reduction  credit  in  an 
attaiiunent  plan  if  Merck  chooses  the 
option  of  reducing  its  site-wide  cap  or 
subcaps.  If  the  criteria  pollutant 
regulation  is  promulgated  by  EPA  in  a 
FEP,  it  would  be  EPA’s  responsibility  to 
ensure  adequate  emission  reductions  to 
attain  and  maintain  the  NAAQS. 
Therefore,  if  Merck  is  subject  to  a  future 
FIP  requirement  for  criteria  pollutants 
covered  by  the  total  emissions  cap  the 
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draft  permit  provides  that  EPA  will 
determine  whether  it  is  appropriate  for 
Merck  to  have  the  option  of  reducing 
the  total  emissions  cap  or  subcaps  in 
lieu  of  complying  with  the  FIP 
regulation. 

D.  New  Source  Performance  Standards 

EPA  is  proposing  a  site-specific  rule 
that  would  establish  an  alternate  means 
of  compliance  for  the  Merck  Stonewall 
Plant  for  two  existing  New  Source 
Performance  Standees  (NSPS) — 

Subpart  Db  (Standards  of  Performance 
for  Industrial-Conunercial-Institutional 
Steam  Generating  Units)  and  Subpart  Kb 
(Standards  of  Performance  for  Volatile 
Organic  Liquid  Storage  Vessels) — as 
well  as  for  future  applicable  NSPS. 

These  alternate  compliance  provisions 
are  necessary  to  implement  a  simpler 
compliance  approach  for  the  facility 
that  is  more  consistent  with  the 
principles  of  the  site-wide  emissions 
cap. 

A  key  iimovation  in  this  XL  project  is 
to  demonstrate  that  incentives  to 
minimize  emissions  can  be  achieved 
through  compliance  with  a  site-wide 
total  emissions  cap,  established  at  a 
level  20  percent  below  recent  actual 
emissions  (i.e.,  an  “actuals-based”  cap), 
as  well  as  subcaps  for  SO2,  NOx.  and 
PMio.  Thus,  under  this  project,  total 
criteria  pollutant  emissions  must 
decrease  substantially  from  recent 
actual  emissions.  Under  this  proposed 
rule  and  the  draft  permit,  Merck  would 
achieve  significant  environmental 
benefits  by  converting  its  coal-buming 
poweihouse  to  natural  gas  and  by 
complying  with  the  actuals-based  site¬ 
wide  emissions  caps. 

Under  the  existing  regulations,  the 
new  natural-gas  fired  boilers  would  be 
subject  to  NSPS  Subpart  Db.  EPA 
proposes  to  promulgate  a  site-specific 
NSPS  rule  establishing  an  alternate 
means  of  compliance  for  the  Merck 
Stonewall  Plant’s  planned  natural  gas- 
fired  boilers  that  would  be  subject  to 
NSPS  Subpart  Db.  See  proposed 
$  60.49b(u).  The  key  emission  limitation 
requirement  of  NSPS  Subpart  Db  for 
natural  gas-fired  boilers  is  a  NOx 
emissions  standard  of  0.10  Ib/nu^TU 
heat  input  The  proposed  alternate 
compliance.provisions  would  require 
Mer^  to  install  low-NOx  technology  on 
the  new  natural  gas-fired  boilers  instead 
of  meeting  a  specific  NOx  emission 
standard  for  the  boilers.  See  proposed 
§  60.49b(u)(lKi)'  The  requirement  to 
comply  with  the  total  emissions  cap 
(est^Ushed  at  a  level  20  percent  below 
recent  actual  emissions),  as  well  as  the 
NOx  subcap,  establishes  an  incentive  to 
minimize  actual  emissions.  In  selecting 
low  NOx  technology  for  installation 


with  the  new  natural  gas  boilers,  Merck 
plans  to  install  technology  that  will 
achieve  a  NOx  emission  rate  of  0.035  lb/ 
mmBtu-'-an  emission  rate  well  below 
the  applicable  NSPS  standard.  The 
docket  file  contains  a  letter  from  Merck 
stating  its  commitment  to  specify  low 
NOx  technology  that  will  achieve  a  NOx 
emission  rate  of  0.035  Ib/nunBtu  or  less 
when  seeldng  Bids  for  the  new  boilers.*^ 

Under  the  alternate  compliance 
provisions,,  Merck  would  1%  required  to 
|}erform  emissions  testing  and 
monitoring  requirements  that  are 
substantively  equivrdent  to  the 
requirements  of  NSPS  Subpart  Db, 
including  the  emissions  monitoring 
requirements  in  40  CFR  60.48b.  Merck 
would  be  required  to  perform  a  stack 
test  within  180  days  of  completing  the 
powerhouse  conversion  to  quantify  the 
criteria  pollutant  emissions  from  the 
new  boilers.  Merck  also  would  be 
required  to  continuously  monitor  and 
record  NOx  and  opacity  using  a 
continuous  emissions  monitoring 
system  or  predictive  emissions 
monitoring  system. 

EPA  also  proposes  to  promulgate  a 
site-specific  NSPS  rule  establishing  an 
alternate  means  of  compliance  for 
volatile  organic  liquid  (VOL)  storage 
vessels  (including  petroleum  liquid 
storage  vessels)  that  would  be  subject  to 
NSPS  Subpart  Kb.  See  proposed 
§  60.11 2b(c).  The  recordkeeping 
provisions  of  40  CFR  60.116b  (b)  and  (c) 
require  certain  records  to  be  kept 
depending  on  the  size  of  the  vessel  and 
the  vapor  pressure  of  the  VOL  stored.  At 
this  time,  the  Merck  Stonewall  Plant 
operates  VOL  storage  vessels  that  are 
subject  only  to  these  recordkeeping 
requirements.  EPA  believes  that  the 
monitoring,  recordkeeping  and 
reporting  requirements  of  this  proposed 
rule  and  the  draft  PSD  permit  are 
adequate  to  ensure  compliance  with  the 
provisions  of  the  draft  PSD  permit  at  the 
site.  Therefore,  EPA  proposes  that,  for 
storage  vessels  not  subject  to  the  control 
technology  requirements  of  Subpart  Kb 
(see  discussion  below),  the  requirements 
of  40  CFR  60.116b  (b)  and  (c)  and  the 
NSPS  General  Provisions  (40  CFR  Part 
60,  Subpart  A)  not  be  applicable  to  the 
Merck  Stonewall  Plant.  See  proposed 
§60.112b(c)(2). 

For  storage  vessels  with  a  certain 
design  capacity  and  storing  a  VOL  with 
a  certain  vapor  pressure.  Subpart  Kb  (40 
CFR  60.112b  (a)  and  (b))  requires  that 
the  storage  vessels  be  equipped  with 
control  technology.  The  control 


'*See  letter  dated  December  11, 1996  from  Mr. 
Tedd  )ett.  Manager  of  Environmental  Engineering. 
Merck  a  Co.,  Inc.,  Stonewall  Plant,  included  as 
Appendix  4  of  the  PSD  pennit  support  document 
(coiilBined  in  the  docket). 


technology  options  of  40  CFR  60.112b(a) 
include:  (1)  A  fixed  roof  tank  with  an 
internal  floating  roof;  (2)  an  external 
floating  roof;  (3)  a  closed  vent  system 
and  control  device  with  95%  control 
efficiency;  and  (4)  a  system  of 
equivalent  control  to  options  1-3.  In 
addition,  certain  EPA  notifications  are 
applicable  for  such  new  or  modified 
facilities  in  accordance  with  the  NSPS 
General  Provisions  (Subpart  A).  Storage 
vessels  storing  material  with  high  vapor 
pressures  do  not  have  the  option  to  use 
floating  roof  controls,  but  must  be 
equipp^  with  a  closed  vent  system  and 
control  device  or  meet  an  equivalent 
standard  (40  CI^  60.112b(b)).  Merck 
currently  has  no  storage  vessels  that  are 
subject  to  the  Subpart  Kb  control 
technology  requirements.  EPA  also 
proposes  to  promulgate  a  site-specific 
NSPS  rule  establishing  an  alternate 
means  of  compliance  that  would  apply 
if  in  the  future  Merck  installs  such 
storage  vessels,  or  changes  the  operation 
of  existing  storage  vessels,  such  that 
they  would  otherwise  be  subject  to  the 
control  technology  requirements  of 
Subpart  Kb  (40  CFR  60.112b  (a)  or  (b)). 
EPA  proposes  that  Merck  would  have 
the  option  of  reducing  the  site-wide 
emissions  cap  in  lieu  of  complying 
directly  with  the  NSPS  Subpart  Kb 
requirements.  This  option  would  be 
implemented  in  the  same  manner  as 
that  described  above  for  alternate 
compliance  for  SIP  rules  (see  Section 
ni.C  of  this  preamble).  See  proposed 
§60.112b(c)(l)  and  condition  1.2.2.c.iii. 
of  the  draft  PSD  permit. 

For  future  applicable  NSPS  other  than 
Subpart  Kb,  including  future 
promulgated  NSPS,  this  proposed  rule 
and  the  draft  permit  woidd  ^low  Merck 
to  seek  the  same  alternative  compliance 
option  as  for  Subpart  Kb,  that  is,  the 
option  to  reduce  the  site-wide  emissions 
cap(s)  in  lieu  of  complying  directly  with 
the  applicable  NSPS  rule.  See  proposed 
§  60.1(d).  However,  the  propos^  rule 
and  draft  permit  provide  EPA  an 
opportimity  to  require  Merck  to  comply 
with  the  NSPS  regulation  as  written, 
rather  than  exercise  the  option  to  reduce 
the  site-wide  emissions  cap(s).  See 
proposed  §  60.1(d)(3).  Condition 
1.2.2.c.iii.  of  the  PSD  permit 
provides  that,  for  any  NSPS  other  than 
Subpart  Kb,  Merck  shall  implement  the 
regulation  as  written  by  the  compliance 
date  if:  (1)  EPA  determines  that 
compliance  with  the  regulation  instead 
of  a  cap  adjustment  is  necessary  for 
achieving  the  objectives  of  the 
regulation,  and  (2)  EPA  notifies  Merck 
in  writing  within  60  days  of  Merck’s  ' 
notification  that  it  is  newly  subject  to 
the  regulation. 
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EPA  emphasizes  that  the  alternative 
approaches  to  compliance  with  Clean 
Air  Act  requirements  adopted  in  this 
rule  are  being  adopted  only  for  this 
facility,  on  a  pilot  project  basis.  The 
approach  is  not  available  to  other 
facilities,  and  the  decision  to  make  it 
available  at  this  facility  is  linked  to  the 
full  set  of  the  facility’s  obligations  in 
this  project.  Based  on  the  experience  in 
this  project,  EPA  could  propose  to  adopt 
such  an  approach  more  widely  at  some 
future  time,  but  the  rule  proposed  today 
is  limited  to  the  Merck  Stonewall  Plant 
and  should  not  be  interpreted  as  a  more 
general  revision  of  NSPS  regulations,  or 
even  as  initiating  a  process  toward  such 
a  general  revision. 

E.  Titie  V  Opemting  Permit 

Today’s  proposed  site-specific 
rulemaidng  does  not  amend  or  add  any 
new  Title  V  requirements  for  the  Merdc 
Stonewall  Plant.  Merck  will  be  required 
to  obtain  a  Title  V  operating  permit, 
pursuant  to  the  applicable  Title  V 
program  in  the  Commonwealth  of 
Virginia.  The  40  CFR  Part  71  Federal 
Operating  Permit  Program  is  currently 
effective  in  Virginia. However,  EPA 
plans  in  the  near  future  to  propose 
approval  of  Virginia’s  Title  V  program 
pursuant  to  40  CFR  Part  70  (State 
Operating  Permit  Programs),  which, 
when  finalized,  would  replace  the  Part 
71  program  in  Virginia.  EPA  expects 
that  Merck’s  Title  V  permit  woiild  be 
issued  under  Virginia’s  Title  V  program 
after  it  is  approv^,  rather  than  under 
the  Part  71  program  requirements. 
However,  Merck  has  requested  that  EPA 
clarify  some  interpretations  about  how 
^  the  Part  71  program  would  apply  to  the 
facility,  particidarly,  how  the  provisions 
of  the  PSD  permit  would  be  treated  as 
an  imderlying  set  of  applicable 
requirements  within  the  Title  V  permit 

As  part  of  Merck’s  Title  V  permit,  the 
new  PSD  permit  would  become  the 
principcd  set  of  applicable  requirements 
for  criteria  pollutants  for  the  facility. 
Other  applicable  requirements  would 
include  ^e  future  pharmaceutical 
MACT  and  any  other  requirements 
pertaining  to  HAP-emissions,  any  SIP  or 
NSPS  rules  that  the  facility  complies 
with  directly,  as  well  as  any  other  rules 
promulgated  in  the  future  that  would 
apply  to  the  facility. 

The  draft  PSD  permit  has  substantial 
requirements  for  monitoring, 
recordkeeping  and  reporting  in  order  to 
ensure  compliance  with  the  PSD  permit 
As  described  previously  in  this 
preamble,  the  monitoring, 
recordkeeping  and  reporting  provisions 
of  the  PSD  permit  increase  in  stringency 


■''See  61  FR  34202-34249  (July  1. 1996). 


as  Merck’s  emissions  approach  the  total 
emissions  cap.  EPA  does  not  believe 
that  any  additional  monitoring 
requirements  (e.g.,  periodic  monitoring 
or  "gap-filling”)  would  need  to  be 
add^  to  Merc’s  Title  V  permit  in  order 
to  demonstrate  compliance  with  the 
PSD  permit  Therefore,  EPA  interprets 
that  the  monitoring,  recordkeeping  and 
reporting  requirements  of  the  PSD 
permit  constitute  compliance  with  the 
monitoring  requirements  of  40  CFR 
71.6(a)(3)  that  would  be  applicable  to 
the  PSD  permit  (as  a  set  of  applicable 
requirements  in  the  Title  V  permit). 
Similarly,  EPA  interprets  that  the 
recordkeeping  and  reporting 
requirements  of  the  draft  PSD  permit 
satisfy  compliance  with  the 
recordkeeping  and  reporting 
requirements  of  40  (Jh'K  71.6(a)(3)(ii) 
and  71.6(a)(3)(iii)(A)  that  would  be 
applicable  to  provisions  of  the  PSD 
permit  (as  a  set  of  applicable 
requirements  in  the  Title  V  permit).  See 
condition  3.4.2  of  the  draft  PSD  permit. 
Further.  EPA  intends  that  the 
forthcoming  Compliance  Assurance 
Monitoring  (CAM)  rule  would  not 
impose  additional  monitoring 
requirements  through  Merck’s  Title  V 
permit  for  applicable  requirements  in 
the  PSD  permit 

Merck  also  wants  to  ensiue  that  the 
Title  V  permit  modification  provisions 
would  not  undermine  the  flexibility 
gained  through  the  XL  project.  Because 
the  draft  PSD  permit  would  not  require 
modifications  at  the  site  to  vmdeigo 
case-by-case  permitting  approval,  so 
long  as  Merck  is  in  compliance  Mrith  the 
site-wide  emission  ca{>s,  EPA  expects 
that  there  would  be  relatively  few 
changes  at  the  site  that  would 
necessitate  a  Title  V  permit  revision. 
Merck  specifically  asked  EPA  to  clarify 
what  type  of  Title  V  permit  revision 
process  would  apply  to  an  operational 
change  that  would  add,  delete  or 
otherwise  change  Title  V  permit  terms 
related  to  MACT  standards  promulgated 
under  112(d)  of  the  Act  (e.g.,  adding  a 
process  unit  that  woiild  be  subject  to 
MACT  permit  terms  already  listed  in  the 
permit  for  other  emission  units).  Under 
the  existing  40  CFR  70  and  71,  EPA 
interprets  that  the  minor  permit 
modification  process  genmelly  would 
apply  to  a  chsmge  at  the  site  tl^t  would 
af^t  permit  terms  related  to  MACT 
standards,  so  long  as  the  change  did  not 
specifically  meet  the  conditions  for  a 
significant  permit  modification  (e.g., 
relaxation  of  applicable  monitoring, 
recordkeeping  or  reporting 
requirements).  The  minor  permit 
modification  would  apply  in  a  situation 
where  a  physical  change  or  a  change  in 


method  of  operation  of  a  soiuce  changed 
the  applicability  of  a  112(d)  standard  by 
deleting  an  existing  112((1)  requirement 
that  no  longer  applied  to  the  source.  For 
example,  if  use  of  a  storage  tank  is 
changed  finm  storage  of  a  high  vapor 
pressure  solvent  to  a  low  vapor  pressiue 
solvent,  that  change  in  method  of 
operation  may  eliminate  a  112(d) 
requirement  to  control  emissions  from 
the  tank  and  perhaps  add  a  new 
recordkeeping  requirement  Such  a 
change  in  the  applicability  of  the  112(d) 
standard  to  the  source  would  not  be 
considered  a  “relaxation  of  monitoring, 
recordkeeping  and  reporting 
requirements,”  and  therefore,  would 
qualify  for  the  minor  permit 
modification  procedure.  The  minor 
permit  modification  process  allows  the 
source  to  operate  the  change 
immediately  after  the  source  files  the 
Title  V  permit  application  for  the 
modification.  EPA  plans  to  promiilgate 
final  revisions  to  the  Part  70  regulations 
in  the  near  future.  EPA  expects  that  the 
final  Part  70  rules  may  provide  options 
for  an  even  more  streamlined  permit 
revisions  process  for  certain  types  of 
changes  to  MACT  permit  terms. 

IV.  Resource  Conservation  and 
Recovery  Act  Requirements 

The  RCRA  subpart  AA,  BB,  and  CC  air 
emission  standards  under  40  CFR  parts 
264  and  265  are  applicable  to  certain 
existing  hazardous  waste  imits  at  the 
Merck  Stonewall  Plant.  These  standards 
also  may  be  applicable  to  equipment 
brought  into  hazardous  waste  service  in 
the  future.  The  RCRA  air  standards 
contain  both  substantive  emission 
control  requirements  and  administrative 
requirements  (e.g.,  reporting  and 
recordkeeping)  applicable  to  certain 
hazardous  waste  management  units. 
Under  this  XL  project,  the  Merck 
Stonewall  Plant  will  be  subject  to  a  site- 
specific  exemption  from  the  RCRA  air 
emission  standards  under  40  CFR  parts 
264  and  265.  Additionally,  the  Mmck 
Stonewall  Plant  will  be  subject  to  an 
enforceable  PSD  permit,  as  described  in 
Section  II.B.2  of  this  preamble,  and  will 
continue  to  conduct  a  preventive 
maintenance  program.  Although  the 
PSD  permit  and  the  preventive 
maintenance  program  address  both 
inorganic  and  organic  air  emissions 
frrom  many  types  of  imits  located  at  the 
plant,  the  RCRA  air  emission  standards 
only  address  organic  air  emissions  firom 
RCRA  hazardous  waste  management 
units. 

The  following  hazardous  waste 
man^ement  equipment  is  currently  in 
operation  at  the  Merck  Stonewall  Plant: 
A  RCRA-permitted  container  storage 
area;  three  accumulation  tanks;  less  than 
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90-day  accumulation  containers;  three 
pumps;  approximately  50  valves;  and 
associated  fittings  (e.g.,  Ranges  and 
sampling  connections).  In  absence  of 
this  XL  project,  this  hazardous  waste 
management  equipment  would  be 
subject  to  both  the  substantive  and 
adr^istrative  requirements  contained 
in  the  RCRA  air  standards.  Any  new 
hazardous  waste  management  imits,  or 
existing  imits  newly  placed  in 
hazardous  waste  service,  would  also  be 
subject  to  those  substantive  and 
administrative  requirements. 

For  hazardous  waste  tanks  and 
containers  located  at  the  Merck 
Stonewall  Plant,  the  PSD  permit 
includes  air  emission  control 
requirements  that  are  identical  to  the 
substantive  requirements  under  the 
RCRA  air  standards.  For  process  vents 
that  would  otherwise  be  subject  to  the 
subpart  AA  proce^  vent  regulations, 
and  for  equipment  that  would  otherwise 
be  subject  to  the  subpart  BB  equipment 
leak  req^ations,  the  Merck  Stonewall 
Plant  will  implement  air  emission 
control  requirements  that  are  similar, 
though  not  identical,  to  those  that  are 
included  in  the  nationwide  standards. 

For  all  affected  hazardous  waste 
equipment,  this  site-specific  regulation  ' 
will  exempt  the  Merck  Stonewdl  Plant 
from  the  administrative  requirements  of 
the  RCRA  air  standards;  the  PSD  permit 
and,  when  issued,  the  Clean  Air  Act 
(CAA)  Title  V  permit,  will  subject  the 
plant  to  alternative  administrative 
requirements.  The  nationwide  RCRA  air 
standards  contain  an  allowance  that  a 
unit  operated  with  air  emission 
controls,  in  compliance  with  a  CAA 
standard  in  40  CIU  parts  60, 61,  or  63, 
is  exempt  fiem  the  RCRA  standards. 
Among  other  requirements,  this 
nationwide  allowance  exempts  a  unit 
from  the  administrative  requirements  of 
the  RCRA  air  standards,  provided  that 
the  air  emission  controls  on  that  unit  are 
operated  in  compliance  with  the 
requirements  of  the  CAA  part  60, 61,  or 
63  standard,  including  administrative 
requirements.  In  such  cases,  the 
administrative  requirements  would 
ultimately  be  enforceable  through  a 
CAA  permit.  Under  this  XL  project,  the 
Agency  is  allowing  the  Merck  Stonewall 
Pl^t  to  comply  with  the  administrative 
requirements  that  will  be  contained  in 
the  plant’s  CAA  PSD  and  Title  V 
permits,  which  is  analogous  to  the 
existing  nationwide  RCRA  air  standards 
provision  that  allows  facilities  the 
alternative  to  operate  air  emission 
controls  in  compliance  with  standards 
under  40  CFR  parts  60, 61  or  63.  Thus, 
the  Agency  considers  the  administrative 
requirements  under  this  XL  project  for 
a%cted  hazardous  waste  management 


units  at  the  Merck  Stonewall  Plant  to  be 
equivalent  to  the  administrative 
requirements  of  the  nationwide  RCRA 
air  standards. 

The  Merck  Stonewall  Plant  does  not 
currently  have  any  units  or  emission 
points  that  would  be  subject  to  the 
subpart  AA  process  vent  standards. 

Over  the  life  of  the  PSD  permit,  it  is 
conceivable  that  the  Merck  Stonewall 
Plant  may  make  facility  or  process 
alterations  resulting  in  emission  points 
that  become  newly  subject  to  subpart 
AA.  To  address  this  possibility,  the 
terms  of  the  PSD  permit  require  the 
Merck  Stonewall  Plant  to  route  any 
hazardous  waste  process  vent  emissions 
to  a  secondary  brine  condenser  or 
thermal  oxidizer,  and  monitor  the 
performance  of  these  organic  control 
devices.  The  subpart  AA  nationwide 
standards  would  require  that  these 
process  vent  emissions  he  routed  to  a 
95%  organic  emission  control  device 
and  monitor  control  device 
performance,  only  if  the  total  facility¬ 
wide  hazardous  waste  process  vent 
emissions  exceed  3.1  tons  per  year  or  3 
pounds  per  hoiir.  However,  imder  the 
PSD  permit,  all  hazardous  waste  process 
vents  which  would  otherwise  be  subject 
to  subpart  AA  will  be  controlled  for 
organic  emissions,  regardless  of  the 
facility-wide  emission  rates.  Because  the 
PSD  permit  will  require  organic  air 
emission  controls  on  each  hazardous 
waste  process  vent  operated  at  the 
Merck  Stonewall  Plant,  the  Agency 
considers  that  compliance  with  the  PSD 
permit  will  achieve  greater  emission 
reductions  firom  these  hazardous  waste 
process  vents  than  would  be  achieved 
by  compliance  with  the  nationwide 
subpart  AA  standards. 

For  subpart  BB  leak  detection  and 
repair  requirements,  the  Merck 
Stonewall  Plant  does  have  hazardous 
waste  management  units  that  are  subject 
to  the  RCRA  air  standards.  Under  this 
XL  project,  the  Merck  Stonewall  Plant 
will  be  addressing  the  organic  emissions 
which  would  otherwise  be  addressed 
through  compliance  with  the  subpart  BB 
nationwride  standards,  through  the 
continued  performance  of  a  preventive 
maintenance  program  that  is  in  place  at 
its  facility.  This  maintenance  program  is 
applicable  to  all  existing  and  ^ture 
equipment  that  would  otherwise  be 
subject  to  the  nationwide  subpart  BB 
standards.  The  program  includes  semi¬ 
annual,  quarterly,  and  monthly  visual 
inspections,  depending  on  the 
equipment  type,  and  routine 
maintenance  and  repair  procedures.  The 
Merck  Stonewall  Plwt  has  submitted 
site-specific  leak  rate  data  for  subpart 
BB  equipment  which  has  been  subject  to 
this  program;  that  data  indicates  low 


leak  rates  and  low  incidence  of  leaking 
equipment  for  all  the  hazardous  waste 
components  at  the  plant.  For  this  XL 
project,  the  Agency  is  assuming  that  the 
continued  performance  of  this  program 
will  result  in  similar  leak  rates  over  the 
life  of  the  PSD  permit. 

The  sampling  connection  systems  and 
open-ended  valves  or  lines  that  would 
otherwise  he  subject  to  subpart  BB 
standards  are  designed  and  operated  in 
a  manner  consistent  with  the 
requirements  of  the  subpart  BB 
standards.  The  preventive  maintenance 
program  includes  periodic  visual  ' 
inspections  and  subsequent  rep€ur  of 
detected  leaks  for  flanges  and  other 
connectors,  which  is  consistent  with  the 
subpart  BB  requirements  under  40  CFR 
part  264.1058(a)  for  that  equipment. 
Because  the  Merck  Stonewall  Plant 
preventive  maintenance  program 
includes  these  requirements,  the  Agency 
is  assuming  that  this  program  will 
effectively  accomplish  the  same  organic 
emission  controls  as  the  substantive 
subpart  BB  nationwide  standards  for 
flanges  and  other  connectors,  sampling 
connection  systems,  and  open-ended 
valves  or  lines  at  that  Plant. 

The  EPA  has  reviewed  facility- 
specific  component  leak  rate  data 
provided  by  the  Merck  Stonewall  Plant 
and  found  that  less  tlum  2%  of  the 
affected  valves  leak,  and  none  of  the 
three  hazardous  waste  piunps  leak  or 
have  detectable  emissions.  Under  the 
provisions  of  subpart  BB  in  40  CFR  part 
264.1061,  a  facility  at  which  less  than 
2%  of  affected  valves  leak  can  choose  to 
comply  with  subpart  BB  through  a 
performance  standard  that  includes  an 
annual  performance  test  using  EPA  f 
Method  21  instrument  monitoring. 

Under  subpart  BB  in  40  CFR  part 
264.1052,  these  hazardous  waste 
pumps,  which  are  in  light  liquid 
service,  would  be  subject  to  monthly 
leak  detection  and  repair  monitoring 
using  EPA  Method  21.  Under  this 
project,  this  hazardous  waste  equipment 
will  be  exempt  from  the  subpart  BB 
standards.  Instead,  the  Merck  Stonewall 
Plant  will  include  this  hazardous  waste 
equipment  in  their  preventive 
maintenance  program;  this  program 
includes  visual  inspection  of  all  valves 
and  pumps  and  repair  of  any  detected 
leaks.  In  allowing  this  alternative  for  the 
Merck  Stonewall  Plant,  the  Agency  is 
assuming  that  the  preventive 
maintenance  program  for  valves  and 
piunps  will  nudntain  the  low  leak  rates 
that  have  hcen  previously  demonstrated 
for  these  existing  hazardous  waste 
valves  and  pumps,  and  will  achieve 
similarly  low  le^  rates  for  any  valves 
and  pumps  placed  in  hazardous  waste 
service  in  the  future.  The  component- 
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specific  leak  rates  demcnstrated  for  this 
equipment  are  within  the  range  that  the 
Agency  would  expect  to  be  achieved  by 
compliance  with  the  subpart  BB 
nationwide  standards  for  hazardous 
waste  valves  and  pumps.  The 
preventive  maintenance  program  has 
been  in  place  at  the  Merck  Stonewall 
Plant  for  several  years,  and  the  EPA  is 
assuming  that  the  very  low  leak  rates  for 
the  affected  equipment  have  resulted 
from  a  combination  of:  the  effectiveness 
of  the  Merck  Stonewall  Plant  preventive 
maintenance  program;  the  qu^ity  of  the 
valves,  piunps  and  associated 
equipment  that  are  used  at  the  plrmt;  the 
properties  of  the  hazardous  waste  which 
this  equipment  contacts;  and  the 
specific  parameters  for  the  hazardous 
waste  processes.  The  Agency  is  also 
assiuning  that  requiring  the  Merck 
Stonewall  Plant  to  continue  this 
preventive  maintenance  program  under 
this  XL  project  will  preserve  the  low 
component  leak  rates  for  hazardous 
waste  management  units  at  the  plant. 

For  subpart  CXI  standards  applicable 
to  tanks  and  containers,  the  Merck 
Stonewall  Plant  is  currently  in 
compliance  with  the  substantive  organic 
air  emission  control  requirements  of 
those  nationwide  standards.  For  the 
hazardous  waste  containers  at  the  Merck 
Stonewall  Plant,  the  nationwide  subpart 
(X  standards  would  require  that  the 
containers  be  operated  with  covers  that 
have  no  visible  openings;  the  PSD 
permit  includes  ^s  same  requirement 
for  all  hazardous  waste  containers 
currently  operated,  or  operated  in  the 
fuhua,  at  the  plant.  For  the  hazardous 
waste  accumulation  and/or  storage 
tanks  at  the  Merck  Stonewall  Plant,  the 
nationwide  subpart  CC  standards  would 
require  that  the  tanks  be  operated  with 
a  cover  that  has  no  visible  openings  or 
gaps;  the  PSD  permit  contains  this  same 
requirement  for  all  hazardous  waste 
-'accumulation  and/or  storage  tanks 
currently  operated,  or  operated  in  the 
future,  at  the  plant.  The  Merck 
Stonewall  Plwt  does  not  operate  any 
hazardous  waste  tanks  that  would  be 
classified  as  Level  2  tanks  under  the 
RCRA  subpart  (X)  standards.  However, 
it  is  conceivable  that  during  the  life  of 
the  PSD  permit,  the  plantanay  operate 
this  type  of  tank-  To  address  this 
possibility,  the  PSD  permit  contains  a 
requirement  that  any  hazardous  waste 
treatment  tank  operated  at  the  plant 
must  be  equipped  with  a  fixed  cover 
and  either  a  floating  roof  or  a  vent 
system  that  routes  the  tank  emissions  to 
a  secondary  brine  condenser  or  a 
thermal  oxidizer.  These  requirements 
are  among  the  compliance  options 
allowed  under  the  nationwide  subpart 


CC  standards,  and  would  constitute 
compliance  with  the  substantive 
requirements  of  those  nationwide 
standards.  Therefore,  the  Agency 
considers  the  requirements  of  the  PSD 
permit  for  the  hazardous  waste 
containers  and  tanks  at  the  Merck 
Stonewall  Plant  to  be  the  same  as  the 
substantive  requirements  of  the 
nationwide  RCRA  air  rules  for  those 
imits. 

The  Merck  Stonewall  Plant  does  not 
currently  operate  any  hazardous  waste 
surface  impoundments,  nor  do  they 
expect  to  operate  any  in  the  future.  For 
this  reason,  the  Plant  is  not  seeking 
relief  from  the  surface  impoimdmrat 
RCRA  air  emission  standards.  The 
Merck  Stonewall  Plant  has  agreed  that 
any  hazardous  waste  surface 
impoundment  that  may  be  operated  at 
the  facility  in  the  future  will  be  installed 
and  operated  to  comply  with  the 
applicable  requirements  of  the 
nationwide  subpart  CC  air  emission 
standards.  Therefore,  the  site-specific 
regulation  exempts  the  Merck  Stonewall 
Plant  from  all  the  subpart  CC  ^ 

requirements  except  for  the 
requirements  that  are  applicable  to 
su^ce  impoundments. 

Overall,  the  Agency  considers  this  to 
be  a  viable  approach  to  addressing 
organic  air  emission  frt>m  hazardous 
waste  units,  which  is  worthy  of  further 
evaluation  through  the  Project  XL 
program. 

V.  Additional  Infermation 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  provide  opportunity  for 
interested  persons  to  make  oral 
presentations  regarding  the  proposed 
regulation  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  Act  Persons 
wishing  to  make  oral  presentation  on 
the  proposed  rule  to  implement  Merck’s 
XL  project  should  contact  the  EPA  at  the 
address  given  in  the  ADDRESSES  section 
of  this  dociunent  Any  member  of  the 
public  may  file  a  written  statement 
before,  during,  or  within  30  days  after 
the  hearing.  Written  statements  should 
be  sent  to  EPA  at  the  addresses  given  in 
the  ADDRESSES  section  of  this  document. 
If  a  public  hearing  is  held,  a  verbatim 
transcript  of  the  hearing  and  written 
statements  will  be  available  for 
inspection  and  copying  during  normal 
business  hours  at  the  EPA  addresses 
given  in  the  ADDRESSES  section  of  this 
dociunent. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 


action  is  “significant”  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  "significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  anniml  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviromnent,  public  health  or  safety,  of 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  buagetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  aimualized  cost  of  this 
final  rule  would  be  significantly  less 
than  $100  million  and  would  meet  none 
of  the  other  criteria  specified  in  the 
Executive  Order,  it  h^  been  determined 
that  this  rule  is  not  a  “significant 
regulatory  action”  under  the  terms  of 
Executive  Order  12866,  and  is  therefore 
not  subject  to  OMB  review. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  sm^l  entities  because  it  only 
affects  one  source,  the  Merck  Stonewall 
Plant,  which  is  not  a  small  entity. 
Therefore,  EPA  certifies  that  this  action  - 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

D.  Paperwork  Reduction  Act 

This  action  applies  only  to  one 
company,  and  ffierefore  requires  no 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act.  and 
therefore  no  information  collection 
request  (ICR)  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  compliance  with 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 
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E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  “Feder^  mandates”  that  may 
result  in  expenditures  to  State,  lo^,  > 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  buMensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
inteigovemmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 

As  noted  ^o^,  this  nile  is  limited  to 
Merck’s  facility  in  Elkton,  Virginia.  EPA 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  imiquely  affect  small 
governments.  EPA  has  also  determined 
that  this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Thus,  today’s  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 


Intergovernmental  Relations,  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  Relations,  Lead, 
Nitrogen  dioxide.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

40  CFR  Part  264 

Environmental  protection.  Air 
pollution  control.  Container,  Control 
device.  Hazardous  waste.  Monitoring, 
Reporting  and  recordkeeping 
requirements.  Surface  impoimdment. 
Tank,  Treatment  storage  and  disposal 
facility.  Waste  determination. 

40  CFR  Part  265 

Environmental  protection.  Air 
pollution  control.  Container,  Control 
device.  Hazardous  waste.  Monitoring, 
Reporting  and  recordkeeping 
requirements.  Surface  impoundment, 
Taiik,  Treatment  storage  and  disposal 
facility.  Waste  determination. 

Dated:  March  21, 1997. 

Carol  M.  Browner,  - 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  52,  60,  264  and  265  of 
chapter  I  of  title  40  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows; 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthority:  42  U.S.C.  7401-7671q. 

Subpart  W— {Amended] 

2.  Subpart  W  is  amended  by  adding 
a  new  §  52.2454  to  read  as  follows: 

552.2454  PreventkMi  of  significant 
deterioration  of  air  quaiity  for  Merck  A  Co., 
inc.’s  StonewaiiPiant  in  EHdon,  Virginia 

(a)  Applicability. 

(1)  liiis  section  applies  only  to  the 
pharmaceutical  manufacturing  facility, 
commonly  referred  to  as  the  Stonewall 
Plant,  located  at  Route  340  South,  in 
Elkton,  Virginia  (“site’). 

(2)  This  section  sets  forth  the 
prevention  of  significant  deterioration  of 
air  quality  preconstruction  review 
requirements  for  the  foUowing 
pollutants  only:  carbon  monoxide, 
nitrogen  oxides,  ozone  (using  volatile 


organic  compounds  as  surrogate), 
particulate  matter  with  an  aerodynamic 
diameter  less  than  10  microns  (PM-10), 
and  sulfur  dioxide.  This  section  applies 
in  lieu  of  §  52.21  for  the  pollutants 
identified  in  this  paragraph  as  well  as 
particulate  matter;  however,  the 
preconstruction  review  requirements  of 
§  52.21,  or  other  preconstruction  review 
requirements  that  the  Administrator 
approves  as  part  of  the  plan,  shall 
remain  in  effect  for  any  pollutant  which 
is  not  specifically  identified  in  this 
paragraph  and  is  subject  to  regulation 
under  the  Act. 

(b)  Definitions.  For  the  purposes  of 
this  section: 

12-month  rolling  total  for  an 
individual  pollutant  or  the  total  criteria 
polluUmts,  as  specified  in  paragraph  (d) 
of  this  section,  is  calculated  on  a 
monthly  basis  as  the  sum  of  all  actual 
emissions  of  the  respective  pollutant(s) 
from  the  previous  12  months. 

Act  means  the  Clean  Air  Act,  €is 
amended,  42  U.S.C.  7401,  et  seq. 

Completion  of  the  powerhouse 
conversion  means  the  date  upon  which 
the  new  boilers,  installed  pursuant  to 
paragraph  (g)  of  this  section,  are 
operational.  This  determination  shall  be 
made  by  the  site  based  on  the  boiler 
manufacturer’s  installation,  startup  and 
shakedown  specifications. 

Permitting  authority  means  either  of 
the  following; 

(1)  The  Amninistrator,  in  the  case  of 
an  ^A-implemented  program;  or 

(2)  The  State  air  pollution  control 
agency,  or  other  agency  delegated  by  the 
Administrator,  pursuant  to  paragraph 
(o)  of  this  section,  to  carry  out  this 
permit  program. 

Process  unit  means: 

(1)  Manufacturing  equipment 
assembled  to  produce  a  single 
intermediate  or  final  product,  and 

(2)  Any  combustion  device. 

Responsible  official  means: 

(1)  The  presiaent,  secretary,  treasurer, 
or  vice-president  of  the  business  entity 
in  charge  of  a  principal  business 
function,  or  any  other  person  who 
performs  similar  policy  or  decision¬ 
making  functions  for  the  business 
entity;  or 

(2)  A  duly  authorized  representative 
of  such  busine^  entity  if  the 
representative  is  responsible  for  the 
overall  operation  of  one  or  more 
manufacturing,  production,  or  op>erating 
facilities  applying  for  or  subject  to  a 
permit  and  eiffier: 

(i)  The  facilities  employ  more  than 
250  persons  or  have  gross  annual  sales 
or  expenditures  excelling  $25  million 
(in  second  quarter  1980  dollars);  or 

(ii)  The  authority  to  sign  dociiments 
has  been  assigned  or  delegated  to  such 
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representative  in  accordance  with 
procedures  of  the  business  entity. 

Site  means  the  contiguous  property  at 
Route  340  South,  Elkton,  Virginia, 
under  common  control  by  Merck  &  Co., 
Inc.,  and  its  successors  in  ownership, 
known  as  the  Stonewall  site. 

(c)  Authority  to  issue  permit  The 
permitting  authority  may  issue  to  the 
site  a  permit  which  complies  with  the 
requirements  of  paragraphs  (d)  through 
(n)  of  this  section.  The  Administrator 
may  delegate,  in  whole  or  in  part, 
pursuant  to  paragraph  (o)  of  this  section, 
the  authority  to  administer  the 
requirements  of  this  section  to  a  State 
air  pollution  control  agency,  or  other 
agency  authorized  by  the  Administrator. 

(d)  Site-wide  emissions  caps.  The 
permit  shall  establish  site-wide 
emissions  caps  as  provided  in  this 
paragraph. 

(1)  Initial  site^wide  emissions  caps. 
The  initial  site-wide  emissions  caps 
shall  be  based  on  the  site’s  actual 
emissions  during  a  time  period,  within 
five  years  of  the  date  of  permit  issuance, 
which  represents  normal  site  operation. 
The  permitting  authority  may  ^ow  the 
use  of  a  different  time  period  upon  a 
determination  that  it  is  more 
representative  of  normal  source 
operation.  Actual  site-wide  emissions 
shall  be  calculated  using  the  actual 
operating  hours,  production  rates,  and 
types  of  materials  processed,  stored,  or 
combusted  during  the  selected  time 
period. 

(1)  Total  criteria  pollutant  emissions 
cap.  The  permit  shall  establish  a  total 
criteria  pollutant  emissions  cap  (total 
emissions  cap).  The  criteria  pollutants 
included  in  the  total  emissions  cap  are 
the  following:  carbon  monoxide, 
nitrogen  oxides,  ozone  (using  volatile 
organic  compounds  as  surrogate), 
particulate  matter  with  an  aerodynamic 
diameter  less  than  10  microns,  and 
sulfur  dioxide. 

(ii)  Individual  pollutant  caps.  The 
permit  shall  establish  individual 
pollutant  caps  for  sulfur  dioxide, 
nitrogen  oxides  and  PM-10. 

(2)  Adjustments  to  the  site-wide 
emissions  caps. 

(i)  The  permit  shall  require  that  upon 
completion  of  the  powerhouse 
conversion,  the  site  shall  reduce  the 
site-wide  emissions  caps  as  follows: 

(A)  The  total  emissions  cap  shall  be 
reduced  by  20  percent  from  the  initial 
site-wide  emissions  cap  established 
pursuant  to  paragraph  (d)(l)(i)  of  this 
section. 

(B)  The  sulfur  dioxide  cap  shall  be 
reduced  by  25  percent  from  the  initial 
site-wide  emissions  cap  established 
pursuant  to  paragraph  (d)(l)(ii)  of  this 
section. 


(C)  The  nitrogen  oxide  cap  shall  be 
reduced  by  10  percent  frt)m  the  initial 
site-wide  emissions  cap  established 
pursuant  to  paragraph  (d)(l)(ii)  of  this 
section. 

(ii)  The  permit  may  specify  other 
reasons  for  adjustment  of  the  site-wide 
emissions  caps. 

(e)  Operatmg  under  the  site-wide 
emissions  caps. 

(1)  The  permit  shall  require  that  the 
site’s  actual  emissions  of  criteria 
pollutants  shall  not  exceed  the  total 
emissions  cap  established  pursuant  to 
paragraph  (d)  of  this  section. 

(2)  The  permit  shall  require  that  the 
site’s  actu^  emissions  of  sulfur  dioxide, 
nitrogen  oxides  and  PM-10  shall  not 
exce^  the  respective  individual 
pollutant  cap  established  pursuant  to 
paragraph  (d)  of  this  section. 

(3)  Compliance  with  the  total 
emissions  cap  and  individual  pollutant 
caps  shall  be  determined  by  comparing 
the  respective  cap  to  the  12-mondi 
rolling  total  for  t^t  cap.  Compliance 
with  the  total  emissions  cap  and 
individual  pollutant  caps  shall  be 
determined  within  one  month  of  the 
end  of  each  month  based  on  the  prior 
12  months.  The  permit  shall  set  forth 
the  emission  calculation  techniques 
which  the  site  shall  use  to  calculate  site¬ 
wide  actual  criteria  pollutant  emissions. 

(4)  Installation  of  controls  for 
significant  modifications  and  significant 
new  instcdlations. 

(i)  This  paragraph  applies  to 
significant  modifications  and  significant 
new  installations.  Significant 
modifications  for  the  purposes  of  this 
section  are  defined  as  changes  to  an 
existing  process  unit  that  result  in  an 
increase  of  the  potential  emissions  of 
the  process  unit,  after  consideration  of 
existing  controls,  of  more  than  the 
significance  levels  listed  in  paragraph 
(e)(4)(ii)  of  this  section.  Significant  new 
installations  for  the  purposes  of  this 
section  are  defined  as  new  process  imits 
with  potential  emissions  before  controls 
that  exceed  the  significance  levels  listed 
in  paragraph  (e)(4)(ii)  of  this  section.  For 
purposes  of  this  section,  potential 
emissions  means  process  unit  point 
source  emissions  that  would  be 
generated  by  the  process  unit  operating 
at  its  maximum  capacity. 

(ii)  The  significance  levels  for 
determining  significant  modifications 
and  significant  new  installations  are: 

100  tons  per  year  of  carbon  monoxide; 

40  tons  per  year  of  nitrogen  oxides;  40 
tons  per  year  of  sulfur  dioxide;  40  tons 
per  year  of  volatile  organic  compounds; 
and  15  tons  per  year  of  PM-10. 

(iii)  For  any  significant  modification 
or  significant  new  installation,  the 
permit  shall  require  that  the  site  install. 


at  the  process  unit,  emission  controls, 
pollution  prevention  or  other 
technology  that  represents  good 
environmental  engineering  practice  in 
the  pharmaceutic^  or  batch  processing 
industry,  based  on  the  emission 
characteristics  (such  as  flow,  variability, 
pollutant  properties)  of  the  process  unit 

(f)  Operation  of  control  equipment. 

The  permit  shall  require  that  the  site 
shall  continue  to  operate  the  emissions 
control  eqriipment  that  was  previously 
subject  to  permit  requirements  at  the 
time  of  issuance  of  a  permit  pursuant  to 
this  section.  This  equipment  shall  be 
operated  in  a  manner  which  minimizes 
emissions,  considering  the  technical 
and  physical  operational  aspects  of  the 
equipment  and  associated  processes. 
This  operation  shall  include  an 
operation  and  maintenance  program 
based  on  manufacturers’  specifications 
and  good  engineering  practice. 

(g)  Powerhouse  conversion.  The 
permit  shall  require  that  the  site  convert 
the  steam-generating  powerhouse  from 
burning  cc^  as  the  primary  fuel  to 
burning  natural  gas  as  the  primary  fuel 
and  either  No.  2  fuel  oil  or  propane  as 
backup  fuel. 

(1)  The  new  boilers  shall  be  equip{^ 
with  low  nitrogen  oxides  technology. 

(2)  The  site  shall  complete  the 
powerhouse  conversion  (completion  of 
the  powerhouse  conversion)  no  later 
than  30  months  after  the  effective  date 
of  the  permit 

(h)  Monitoring,  recordkeeping  and 
reporting. 

(1)  The  permit  shall  set  forth 
monitoring,  recordkeeping,  and 
reporting  requirements  sufficient  to 
demonstrate  compliance  with  the  site¬ 
wide  emissions  caps.  The  monitoring, 
recordkeeping  and  reporting 
requirements  shall  be  structmed  in  a 
tiered  system,  such  that  the 
requirements  become  more  stringent  as 
the  site’s  emissions  approach  the  total 
emissions  cap. 

(2)  At  a  minimum,  the  permit  shall 
require  that  the  site  submit  to  the 
permitting  authority  semi-annual 
reports  of  the  site-wide  criteria  pollutant 
emissions  (expressed  as  a  12-month 
rolling  total)  for  each  month  covered  by 
the  report  These  reports  shall  include  a 
calculation  of  the  total  emissions  cap.  as 
well  as,  the  emissions  of  sulfur  dioxide, 
nitrogen  oxides,  carbon  monoxide, 
volatUe  organic  compounds  and  PM-10. 

(3)  Any  reports  required  by  the  permit 
to  be  submitted  on  an  annual  or  semi¬ 
annual  basis  shall  contain  a  certification 
by  the  site’s  responsible  official  that  to 
his  belief,  based  on  reasonable  inquiry, 
the  information  submitted  in  the  report 
is  true,  accurate,  and  complete. 
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(4)  Any  records  required  by  the 
permit  shall  be  retained  on  site  for  at 
least  five  years. 

(i)  Air  quality  analysis.  The  permittee 
shall  demonstrate,  prior  to  permit 
issuance  and  on  a  periodic  basis  which 
shall  be  specified  in  the  permit,  that 
emissions  from  construction  or 
operation  of  the  site  will  not  cause  or 
contribute  to  air  pollution  in  excess  of 
any: 

(1)  maximum  allowable  increase  or 
maximum  allowable  concentration  for 
any  pollutant,  pursuant  to  §  165  of  the 
Act; 

(2)  national  ambient  air  quality 
standard  or; 

(3)  other  applicable  emission  standard 
or  standard  of  performance  under  the 
Act. 

(j)  Termination. 

(1)  The  permit  may  be  terminated  as 
provided  in  this  paragraph  for  reasons 
which  shall  include  die  following,  as 
well  as  any  other  termination  provisions 
specified  in  the  permit: 

(1)  If  the  Administrator  or  the 
permitting  authority  determines  that 
continuation  of  the  permit  is  an 
imminent  and  substantial  endangerment 
to  public  health  or  welfare,  or  the 
environment; 

(ii)  If  the  permittee  knowingly  falsifies 
emissions  data; 

(iii)  If  the  permittee  fails  to  implement 
the  powerhouse  conversion  pursuant  to 
paramph  (g); 

(ird  Ii  the  permittee  receives  four 
consent  orders  or  two'  judgments 
advise  to  the  site  arising  from  non- 
compliance  with  this  piermit  in  a  five 
year  period  that  are  deemed  material  by 
the  Administrator  or  the  fiermittiug 
authority;  or 

(v)  If  the  total  emissions  cap  is 
exceeded. 

(2)  In  the  event  of  termination,  the 
Administrator  or  the  permitting 
authority  shall  provide  the  permittee 
with  written  notice  of  its  intent  to 
terminate  the  permit.  Within  30 
calendar  days  of  the  site’s  receipt  of  this 
notice,  the  site  may  take  corrective 
action  to  remedy  the  cause  of  the 
termination.  If  this  remedy,  which  may 
include  a  corrective  action  plan  and 
schedule,  is  deemed  acceptable  by  the 
Administrator  or  the  permitting 
authority  (whichever  agency  provided 
written  notice  of  its  intent  to  terminate 
the  permit),  the  action  to  terminate  the 
permit  shall  be  withdrawn.  Otherwise, 
the  permit  shall  be  terminated  in 
accordance  with  procedures  specified  in 
the  permit. 

(3)  Termination  of  the  permit  does  not 
waive  the  site’s  obligation  to  complete 
any  corrective  actions  relating  to  non- 
compliance  under  the  permit 


(k)  Inspection  and  entry. 

(l)  Upon  presentation  of  credentials 
and  other  documents  as  may  be  required 
by  law,  the  site  shall  allow  authorized 
representatives  of  the  Administrator  and 
the  permitting  authority  to  perform  the 
following: 

(1)  Enter  upon  the  site; 

(ii)  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  the 
permit; 

(iii)  Have  access  at  reasonable  times  to 
batch  and  other  plant  records  needed  to 
verify  emissions. 

(iv)  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  required  under 
the  permit; 

(v)  Sample  or  monitor  any  substances 
or  parameters  at  any  location,  during 
operating  hours,  for  the  purpose  of 
assuring  permit  compliance  or  as 
otherwise  authorized  by  the  Act. 

(2)  No  person  shall  obstruct,  hamper, 
or  interfere  with  any  such  authorized 
representative  while  in  the  process  of 
carrying  out  his  official  duties.  Refusal 
of  entry  or  access  may  constitute 
grounds  for  permit  viblation  and 
assessment  of  civil  penalties. 

(3)  Such  site,  facility  and  equipment 
access,  and  sampling  and  monitoring 
shall  be  subject  to  the  site’s  safety  and 
industrial  hygiene  procedures,  and  Food 
and  Drug  Administration  Good 
Manufacturing  Practice  requirements 
(21  CFR  210  and  211)  in  force  at  the  site. 

(l)  Transfer  of  ownership.  The  terms 
of  the  permit  are  transferable  to  a  new 
owner  upon  sale  of  the  site,  in 
accordance  with  provisions  specified  by 
the  permit 

(m)  Permit  issuance.  The  permitting 
authority  shall  provide  for  public 
participation  prior  to  issuing  a  permit 
pursuant  to  this  section.  At  a  minimum, 
the  permitting  authority  shall: 

(1)  Make  available  for  public 
inspection,  in  at  least  one  location  in 
the  area  of  the  site,  the  information 
submitted  by  the  permittee,  the 
permitting  authority’s  analysis  of  the 
effect  on  air  quality  including  the 
preliminary  determination,  and  a  copy 
or  summary  of  any  other  materials 
considered  in  making  the  preliminary 
determination; 

(2)  Notify  the  public,  by 
advertisement  in  a  newspaper  of  general 
circulation  in  the  area  of  the  site,  of  the 
application,  the  preliminary 
determination,  and  of  the  opportunity 
for  comment  at  a  public  hearing  as  well 
as  written  public  comment; 

(3)  Provide  a  30-day  period  for 
submittal  of  public  comment; 


(4)  Send  a  copy  of  the  notice  of  public 
comment  to  the  following: 
theTAdministrator,  through  the 
appropriate  Regional  Office;  any  other 
State  or  local  air  pollution  control 
agencies,  the  chief  executives  of  the  city 
and  county  where  the  site  is  located; 
any  State,  Federal  Land  Manager,  or 
other  governing  body  whose  lands  may 
be  affected  by  emissions  from  the  site. 

(5)  Provide  opportunity  for  a  public 
hearing  for  interested  persons  to  appear 
and  submit  written  or  oral  comments  on 
the  air  quality  impact  of  the  site,  the 
control  technology  required,  and  other 
appropriate  considerations. 

(n)  Permit  modifications.  The  permit 
shall  specify  the  conditions  under 
which  the  permit  may  be  modified  by 
the  permitting  authority.  The  permitting 
authority  shall  modify  the  permit  in 
accordance  with  the  procedmes  set 
forth  in  this  para^ph. 

(1)  Permit  modifications  that  require 
public  participation.  For  any  change 
that  does  not  meet  the  criteria  for  an 
administrative  permit  modification 
established  in  paragraph  (n)(2)(i)  of  this 
section,  the  permitting  authority  shall 
provide  an  opportimity  for  public 
participation,  consistent  with  the 
provisions  of  paragraph  (m)  of  this 
section,  prior  to  processing  the  permit 
modification. 

(2)  Administrative  permit 
modification. 

(i)  An  administrative  permit 
modification  is  a  permit  revision  that: 

(A)  Corrects  typographical  errors; 

(B)  Identifies  a  change  in  the  name, 
address,  or  phone  number  of  any  person 
identified  in  the  permit,  or  provides  a 
similar  minor  ad^nistrative  change  at 
the  site; 

(C)  Requires  more  frequent 
monitoring,  recordkeeping,  or  reporting 
by  the  permittee; 

(D)  Allows  for  a  change  in  ownership 
or  operational  control  of  a  source  where 
the  permitting  authority  determines  that 
no  other  chmge  in  the  permit  is 
necessary,  provided  that  a  written 
agreement  containing  a  specific  date  for 
transfer  of  permit  responsibility,* 
coverage,  and  liability  between  the 
current  and  new  permittee  has  been 
submitted  to  the  permitting  authority. 

(E)  Updates  the  emission  calculation 
methods  specified  in  the  permit, 
provided  ffiat  the  change  does  not  also 
involve  a  change  to  any  site-wide 
emissions  cap. 

(F)  Changes  the  monitoring, 
recordkeeping  or  reporting  requirements 
for  equipment  that  has  been  shutdown 
or  is  no  longer  in  service. 

(G)  Any  other  change  that  is 
stipulated  in  the  permit  as  qualifying  as 
an  administrative  permit  modification. 
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provided  that  the  permit  condition 
which  includes  such  stipulation  has 
already  undergone  public  participation 
in  accordance  with  paragraph  (m)  of  this 
section. 

(ii)  An  administrative  permit 
modification  may  be  made  by  the 
permitting  authority  consistent  with  the 
following  procediues: 

(A)  The  permitting  authority  shall 
take  final  action  on  any  request  for  an 
administrative  permit  modification 
within  60  days  fiom  receipt  of  the 
request,  and  may  incorporate  such 
chmges  without  providing  notice  to  the 
public,  provided  that  the  permitting 
authority  designates  any  such  permit 
revisions  as  having  been  made  pursuant 
to  this  paragraph. 

(B)  The  permitting  authority  shall 
submit  a  copy  of  the  revised  permit  to 
the  Administrator. 

(C)  The  site  may  implement  the 
changes  addressed  in  the  request  for  an 
administrative  permit  modification 
immediately  upon  submittal  of  the 
request  to  the  permitting  authority. 

(o)  Delegation  of  authority. 

(1)  The  Administrator  sh^  have  the 
authority  to  delegate  the  responsibility 
to  implement  this  section  in  accordance 
with  the  provisions  of  this  paragraph. 

(2)  Where  the  Administrator  delegates 
the  responsibility  for  implementing  this 
section  to  any  agency  other  than  a 
Regional  Office  of  the  Environmental 
Protection  Agency,  the  following 
provisions  shall  apply: 

(i)  Where  the  delegate  agency  is  not 
an  air  pollution  control  agency,  it  shall 
consult  with  the  appropriate  State  and 
local  air  pollution  control  agency  prior 
to  making  any  determination  under  this 
section.  Similarly,  where  the  delegate 
agency  does  not  have  continuing 
responsibility  for  managing  land  use,  it 
shidl  consult  with  the  appropriate  State 
and  local  agency  primarily  responsible 
for  managing  land  use  prior  to  making 
any  determi^tion  under  this  section. 

(ii)  The  delegate  agency  shall  send  a 
copy  of  any  public  comment  notice 
required  imder  paragraph  (n)  of  this 
section  to  the  Administrator  through  the 
appropriate  Regional  Office. 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATK>NAR|^SOURCES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Aathority:  42  U.S.C.  7401-7671q.  v 

2.  Section  60.1  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

§60.1  Applicabiitty. 


(d)  Site-specific  standard  for  Merck  Sr 
Co.,  Inc.'s  Stonewall  Plant  in  Elkton, 
Virginia.  (1)  This  paragraph  applies  only 
to  ffie  pharmaceutical  manufactviring 
facility,  commonly  referred  to  as  the 
Stonewall  Plant,  located  at  Route  340 
South,  in  Elkton,  Virginia  (“site”)* 

(2)  Except  for  compliance  with  40 
CFR  60.49b(u),  the  site  shall  have  the 
option  of  either  complying  directly  with 
the  requirements  of  this  part,  or 
reducing  the  site-wide  emissions  caps  in 
accordance  with  the  procedures  set 
forth  in  a  permit  issued  pursuant  to  40 
CFR  52.2454.  If  the  site  chooses  the 
option  of  reducing  the  site-wide 
emissions  caps  in  accordance  with  the 
procedures  set  forth  in  such  permit,  the 
requirements  of  such  permit  shall  apply 
in  lieu  of  the  otherwise  applicable 
requirements  of  this  part 

(3)  Notwithstanding  the  provisions  of 
paragraph  (d)(2)  of  this  section,  for  any 
provisions  of  this  part  except  for 
Subpart  Kb,  the  owner/operator  of  the 
site  shall  comply  with  the  applicable 
provisions  of  this  part  if  the 
Administrator  determines  that 
compliance  with  the  provisions  of  this 
part  is  necessary  for  achieving  the 
objectives  of  the  regulation  and  the 
Administrator  notifies  the  site  in 
accordance  with  the  provisions  of  the 
permit  issued  pursuant  to  40  CFR 
52.2454. 

3.  Section  60.49b  is  amended  by 
adding  paragraph  (u)  to  read  as  follows: 

§60.49b  Reporting  and  recordkeeping 
requirements. 

***** 

(u)  Site-specific  standard  for  Merck  &■ 
Co.,  Inc.’s  Stonewall  Plant  in  Elkton, 
Virginia. 

(1)  This  ptuagraph  applies  only  to  the 
pharmaceutical  manufacturing  facility, 
commonly  referred  to  as  the  Stonewall 
Plant,  located  at  Route  340  South,  in 
Elkton,  Virginia  (“site")  and  only  to  the 
natural  gas-fired  boilers  installed  as  part 
of  the  powerhouse  conversion  lequi^ 
pursuant  to  40  CFR  52.2454(g).  The 
requirements  of  this  paragraph  shall 
apply,  and  the  requirements  of  40  CFR 
60.40b  through  60.49b  shall  not  apply, 
to  the  natural  gas-fired  boilers  inst^ed 
pursuant  to  40  CFR  52.2454(g). 

(i)  The  site  shall  equip  the  natural  gas- 
fired  boilers  with  low  nitrogen  oxide 
(NOx)  technology. 

(ii)  The  site  shall  install,  calibrate, 
maintain,  and  operate  a  continuous 
monitoring  and  recording  system  for 
measuring  NOx  emissions  discharged  to 
the  atmosphere  and  opacity  using  a 
continuous  emissions  monitoring 
system  or  a  predictive  emissions 
monitoring  system. 


(iii)  Within  180  days  of  the 
completion  of  the  powerhouse 
conversion,  as  required  by  40  CFR 
52.2454,  the  site  shall  perform  a  stack 
test  to  quantify  criteria  pollutant 
emissions. 

(2)  [Reserved] 

4.  Section  60.112b  is  amended  by 
adding  paragraph  (c),  to  read  as  follows: 

f6ai12b  Standard  for  votaWe  organic 
compounds  (VOC). 
***** 

(c)  Site-specific  standard  for  Merck  6- 
Co.,  Inc.’s  Stonewall  Plant  in  Elkton, 
Virginia.  This  paragraph  applies  only  to 
the  pharmaceutical  manufacturing 
facility,  commonly  referred  to  as  the 
Stonewall  Plant,  located  at  Route  340 
South,  in  Elkton,  Virginia  ("site"). 

(1)  For  any  storage  vessel  that 
otherwise  would  be  subject  to  the 
control  technology  requirements  of 
paragraph  (a)  or  (h)  of  this  section,  the 
site  shall  have  the  option  of  either 
complying  directly  with  the 
requirements  of  this  subpart,  or 
reducing  the  site- wide  total  criteria 
pollutant  emissions  cap  (total  emissions 
cap)  in  accordance  with  the  procedures 
set  forth  in  a  permit  issued  pursuant  to 
40  CFR  52.2454.  If  the  site  chooses  the 
option  of  reducing  the  total  emissions 
cap  in  accordance  wdth  the  procedures 
set  forth  in  such  permit,  the 
requirements  of  such  permit  shall  apply 
in  lieu  of  the  otherwise  applicable 
requirements  of  this  subpart  for  such 
storage  vessel. 

(2)  For  any  storage  vessel  at  the  site 
not  subject  to  the  requirements  of  40 
CFR  60.112b  (a)  or  (b),  the  requirements 
of  40  CFR  60.116b  (b)  and  (c)  and  the 
General  Provisions  (Subpart  A  of  this 
part)  shall  not  apply. 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Aothority:  42  U.S.C  6905, 6912(a).  6924, 
and  6925. 

Subpart  AA— (Amended] 

2.  Section  264.1030  is  amended  by 
adding  paragraph  (d)  to  §  264.1030  to 
read  as  follows: 

§264.1030  Applicability. 
***** 

(d)  The  requirements  of  this  subpart 
do  not  apply  to  the  pharmaceutical 
manufactiuing  facility,  commonly 
referred  to  as  the  Stonewall  Plant, 
located  at  Route  340  South.  Elkton, 
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Virginia,  provided  that  facility  is 
operated  in  compliance  with  the 
requirements  contained  in  a  Clean  Air 
Act  permit  issued  pursuant  to  40  CFR 

52.2454.  The  requirements  of  this 
subpart  shall  apply  to  the  facility  upon 
termination  of  the  Clean  Air  Act  permit 
issued  pursuant  to  40  CFR  52.2454. 

3.  Subpart  BB  is  amended  by  adding 
paragraph  (g)  to  §  264.1050  to  read  as 
follows: 

§264.1050  Applicability. 
***** 

(g)  The  requirements  of  this  subpart 
do  not  apply  to  the  pharmaceutical 
manufacturing  facility,  commonly 
referred  to  as  the  Stonewall  Plant, 
located  at  Route  340  South,  Elkton, 
Virginia,  provided  that  facility  is 
operated  in  compliance  with  the 
requirements  contained  in  a  Clean  Air 
Act  permit  issueu  pursuant  to  40  CFR 

52.2454.  The  requirements  of  this 
subpart  shall  apply  to  the  facility  upon 
termination  of  the  Clean  Air  Act  permit 
issued  pursuant  to  40  CFR  52.2454. 

4.  Subpart  CC  is  amended  by  adding 
paragraph  (e)  to  §  264.1080  to  read  as 
follows: 

§264.1060  Applicability. 
***** 

(e)(1)  Except  as  provided  in  paragraph 
(e)(2)  of  this  section,  the  requirements  of 
this  subpart  do  not  apply  to  the 
pharmaceutical  manufacturing  facility, 
commonly  referred  to  as  the  Stonewall 
Plant,  located  at  Route  340  South, 
Elkton,  Virginia,  provided  that  facility  is 
operated  in  compliance  with  the 
requirements  contained  in  a  Clean  Air 
Act  permit  issued  pursuant  to  40  CFR 

52.2454.  The  requirements  of  this 
subpart  shall  apply  to  the  facility  upon 
termination  of  the  Clean  Air  Act  permit 
issued  pursuant  to  40  CFR  52.2454. 

(2)  Notwdthstanding  paragraph  (eKl) 
of  this  section,  any  hazardous  waste 


surface  impoundment  operated  at  the 
Stonewall  Plant  is  subject  to: 

(i)  the  standards  in  §  264.1085  and  all 
requirements  related  to  hazardous  waste 
surface  impoundments  that  are 
referenced  in  or  by  §  264.1085, 
including  the  closed-vent  system  and 
control  device  requirements  of 

§  264.1087  and  the  recordkeeping 
requirements  of  §  264.1089(c);  and 

(ii)  the  reporting  requirements  of 

§  264.1090  that  are  applicable  to  surface 
impoimdments  and/or  to  closed-vent 
systems  and  control  devices  associated 
with  a  surface  impoundment. 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Aothoiity:  42  U.S.C.  6905, 6906, 6912, 
6922,  6923, 6924, 6925, 6935, 6936, and 
6937,  unless  otherwise  noted. 

2.  Subpart  AA  is  amended  by  adding 
paragraph  (c)  to  §  265.1030  to  read  as 
follows: 

§265.1030  Applicability. 
***** 

(c)  The  requirements  of  this  subpart 
do  not  apply  to  the  pharmaceutical 
manufacturing  facility,  commonly 
referred  to  as  the  Stonewall  Plant, 
located  at  Route  340  South,  Elkton, 
Virginia,  provided  that  facility  is 
operated  in  compliance  with  the 
requirements  contained  in  a  Clean  Air 
Act  permit  issued  pursuant  to  40  CFR 

52.2454.  The  requirements  of  this 
subpart  shall  apply  to  the  facility  upon 
termination  of  the  Clean  Air  Act  permit 
issued  pursuant  to  40  CFR  52.2454. 

3.  Subpart  BB  is  amended  by  adding 
paragraph  (f)  to  §  265.1050  to  read  as 
follows: 


§265.1050  Applicability. 
***** 

(f)  The  requirements  of  this  subpart 
do  not  apply  to  the  pharmaceutic^ 
manufacturing  facility,  commonly 
referred  to  as  the  Stonewall  Plant, 
located  at  Route  340  South,  Elkton, 
Virginia,  provided  that  facility  is 
operated  in  compliance  with  the 
requirements  contained  in  a  Clean  Air 
Act  permit  issued  pursuant  to  40  CFR 

52.2454.  The  requirements  of  this 
subpart  shall  apply  to  the  facility  upon 
termination  of  the  Clean  Air  Act  permit 
issued  pursuant  to  40  CFR  52.2454. 

4.  Subpart  CC  is  cunended  by  adding 
paragraph  (e)  to  §  265.1080  to  read  as 
follows: 

§265.1080  Applicability. 
***** 

(e)(1)  Except  as  provided  in  paragraph 
(e)(2)  of  this  section,  the  requirements  of 
this  subpart  do  not  apply  to  the 
pharmaceutical  manufacturing  facility, 
commonly  referred  to  as  the  Stonewall . 
Plant,  located  at  Route  340  South, 
Elkton,  Virginia,  provided  that  facility  is 
operated  in  compliance  with  the 
requirements  contained  in  a  Clean  Air 
Act  permit  issued  pursuant  to  40  CFR 

52.2454.  The  requirements  of  this 
subpart  shall  apply  to  the  facility  upon 
termination  of  the  Clean  Air  Act  permit 
issued  pursuant  to  40  CFR  52.2454. 

(2)  Notwithstanding  paragraph  (e)(1) 
of  this  section,  any  hazardous  waste 
surface  impoundment  operated  at  the 
Stonewall  Plant  is  subject  to  the 
standards  in  §  265.1086  and  all 
requirements  related  to  hazardous  waste 
su^ce  impoundments  that  are 
referenced  in  or  by  §  265.1086, 
including  the  closed-vent  system  and 
control  device  requirements  of 
§  265.1088  and  the  recordkeeping 
requirements  of  §  265.1090(c). 

(FR  Doc.  97-7949  Filed  3-26-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

OccupatkMial  Safety  and  Health 
Administration 

29  CFR  Part  1903 

PockBtNo.C-03] 

RIN  1218-AB40 

Abatement  Verification 

AQENCV:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 

ACTION:  Final  rule. 

SUMMARY:  OSHA  is  issuing  a  final 
regulation  requiring  those  employers 
who  have  received  a  citation(s)  for 
violation(s)  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act  or  Act)  to 
certify  that  they  have  abated  the 
hazardous  condition  for  which  they 
were  cited  and  to  inform  affected 
employees  of  their  abatement  actions. 

The  abatement  procedures  a  specific 
employer  must  follow  depend  on  the 
nature  of  the  violation(s)  identified  and 
the  employer’s  abatement  actions.  If 
abatement  occurs  during  or  immediately 
after  the  inspection  that  identified  the 
violation(s),  the  employer  is  not 
required  to  submit  an  abatement 
certification  letter  to  OSHA.  If  the 
violation(s)  is  an  other-than-serious 
violation,  or  a  serious  violation  that 
does  not  require  additional 
documentation,  the  employer  is 
required  to  certify  abatement  using  a 
simple  one-page  form  or  equivalent.  In 
cases  involving  the  most  serious 
violations,  adchtional  documentation  is 
required.  The  final  regulation  being 
published  today  codifies,  simplifies, 
and  streamlines  the  abatement 
certification  procedures  that  OSHA  has 
previously  enforced  administratively. 
OSHA  has  determined  that  this 
abatement  verification  regulation  will 
reduce  onployers’  paperwoii:,  enhance 
employee  participation  in  the  abatement 
process,  increase  the  number  of  dted 
hazards  that  are  quickly  abated,  and 
streamline  and  standardize  OSHA’s 
abatement  procedures. 

OATES:  This  final  rule  is  effective  on 
May  30. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Office  of  Information 
and  Consumer  Affairs,  OSHA.  Room  N- 
3647,  U.S.  Department  of  Labor,  200 
Constitution  Ave.,  N.W.,  Washington. 
D.C  20210;  telephone:  (202)  219-8148. 
SUPPLEMENTARY  MFQRMATION:  A  Table  of 
Contents  identifying  the  various 
portions  of  this  regulatory  package 
follows. 
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L  Background 

Under  the  OSH  Act,  29  U.S.C.  651  et 
seq.,  OSHA  inspects  workplaces  to 
determine  whether  employers  are 
complying  with  OSHA  standards  and 
other  statutory  and  regulatory 
requirements.  The  purpose  of  OSHA 
inspections  is  to  identify  violative 
conditions  that  pose  safety  and  health 
hazards  to  employees  and  to  ensure  that 
these  conditions  are  abated.  If  OSHA 
determines  that  a  given  employer  has 
committed  a  violation,  a  citation  is 
issued.  The  citation  references  the 
alleged  violation,  notes  the  proposed 
penalties,  and  indicates  the  date  by 
which  the  violation  is  to  be  corrected, 
i.e.,  the  abatement  date  (see  Section  9(a) 
of  the  OSH  Act  and  29  U.S.C.  658(a)). 

For  each  inspection,  OSHA  opens  an 
employer-specific  case  file;  tUs  case  file 
remains  open  throughout  the  inspection 
process  and  is  not  closed  until  the 
Agency  is  satisfied  that  abatement  has 
occun^. 

OSHA  has  followed  a  variety  of 
administrative  procedures  in  ffie  past  to 
ensure  that  employers  abate  dted 
hazards,  and  has  modified  these 
procedures  a  number  of  times  in  the 
years  since  the  Agency  was  established. 
Currently,  the  cover  letter  to  the 
employer  that  accompanies  all  OSHA 
dtations  states  that  the  dted  employer 
must  notify  the  Area  Diredor  promptly 
by  letter  of  completed  abatements,  as 
well  as  provide  documentation,  such  as 
a  photograph  or  description  of  the 
method  of  abatement,  ffiat  abatement 
has  occurred.  OSHA  also  frequently 
conducts  follow-up-inspections  to  verify 
that  abatement  has  in  fad  occurred. 

In  May  1991,  the  General  Accounting 
Office  (GAO)  issued  a  report  (GAO/ 
HRD-91-35)  to  Congress  in  which  the 
GAO  assessed  the  adequacy  of  OSHA’s 
policies  and  procedures  for  ensuring  the 
abatement  of  dted  hazards.  ITiis  report 


foimd  that  OSHA’s  abatement  policies 
and  procedures  had  limitations  that 
interfered  with  the  Agency’s  ability  to 
identify  those  employers  who  have 
failed  to  abate  the  safety  and  health 
hazards  for  which  they  had  been  dted. 
The  GAO  also  was  concerned  about 
hazard  abatement  problems  in  the 
construction  industry  (e.g.,  that  some 
construction  employers,  to  avoid 
abatement,  mov^  dted  hazardous 
equipment  to  another  location,  where 
the  rmcorreded  hazard  could  continue 
to  pose  a  risk  to  unsuspecting 
employees).  'The  GAO  report  conduded 
that  OSHA  should  corred  these 
defidendes  by  issuing  a  regulation  that 
requires  employers  to  provide  spedfic 
documentation  that  they  have  abated 
dted  hazards,  including  detailed 
evidence  of  the  corrective  actions  they 
have  taken  to  abate  such  hazards,  and 
prevents  employers  frvm  circumventing 
abatement  by  removing  cited  movable 
equipment  ^m  the  worksite  and  using 
it  at  another  worksite. 

Prior  to  the  GAO  report,  the  Agency 
had  made  several  efforts  to  strengthen 
OSHA’s  abatement  verification  polides 
by  revising  the  OSHA  Field  Operations 
Manual  (FOM)  (superseded  by  the 
Agency’s  Field  Inspection  Reference 
Manual;  the  most  recent  of  these 
revisions  was  made  in  1989.  These 
revisions  strengthened  OSHA’s 
abatement  verification  procedures  but 
did  little  to  ensure  that  these  procedures 
were  being  applied  uniformly  across  the 
regulated  community. 

The  regulation  being  issued  today  will 
address  ffie  GAO’s  concerns  while  at  the 
same  time  streamlining  and  codifying 
OSHA’s  procedures  for  abatement 
verification.  Once  this  regulation  is 
effective,  these  procedures  will  be 
enforced  in  a  consistent  way  by  all 
OSHA  Area  Offices,  eliminating 
inconsistendes  and  reducing  the 
amount  of  paperwork  employers  who 
receive  dtations  must  complete  to 
notify  OSHA  of  their  abatement  actions. 
In  cases  where  abatement  action  can  be 
taken  immediately  or  be  completed 
within  24  hours  of  the  time  the 
Compliance  Officer  has  identified  the 
violation,  employed  will  not  be 
required  to  certify  abatement.  In  other 
cases.  i.e.,  those  involving  other-than- 
serious  and  some  serious  violations, 
employers  are  required  only  to  provide 
OSHA  with  the  information  shown  in 
Appendix  A  or  its  equivalent. 
Additional  documentation  is  required 
only  for  the  most  serious  violations  (e.g. 
serious  violations  that  the  Agency  has 
spedfically  identified  in  the  dtation  as 
requiring  documentation  and  repeat  or 
willful  violations. 
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Many  employers  have  not  been  aware 
that  the  abatement  verification 
procediues  employed  by  OSHA  in  the 
past  have  been  administrative,  rather 
than  regulatory,  in  nature.  For  example, 
several  commenters  in  this  rulemaking 
(Exs.  4-22,  4-23,  4-28,  and  4-61)  were 
of  the  opinion  that  no  abatement 
verification  regulation  was  required 
because  OSHA  already  has  the  legal 
means  to  verify  abatement.  These 
commenters  were  apparently  imaware 
that,  because  the  Agency’s  procedures 
had  not  been  codified,  they  did  not  have 
the  force  of  law. 

OSHA  finds  that  establishing  effective 
abatement  verification  procedures  by 
regulation  will  have  a  munber  of 
benefits  for  employers,  employees,  and 
OSHA.  This  abatement  verification 
regulation  will  strengthen  employee 
protection  by  increasing  the  number  of 
cited  hazards  abated  by  employers, 
reduce  employers’  paperwork  and 
associated  costs,  increase  employee 
involvement  in  the  abatement  process, 
streamline  the  process,  and  increase  the 
consistency  of  OSHA’s  abatement 
procedures  in  all  areas  of  the  country. 

n.  Summary  and  Explanation  of  the 
Regulation 

This  section  of  the  preamble  discusses 
the  requirements  of  the  final  regulation, 
describes  changes  made  to  the 
regulation  in  response  to  comments 
received  on  the  proposal,  and 
summarizes  the  comments  received. 

Purpose 

A  paragraph  clearly  stating  the 
purpose  of  this  regulation  has  been 
added  to  the  final  rule.  This  new 
paragraph  describes  the  intent  of 
OSHA’s  inspection  process  and  stresses 
that  abatement  of  violative  conditions 
identified  during  an  OSHA  inspection  is 
the  overriding  goal  of  that  process.  The 
abatement  verification  regulation 
establishes  the  procedures  OSHA  will 
follow  to  ensure  that  individual 
employers  who  have  been  cited  for 
workplace-sptecific  hazards  have  abated 
those  hazards.  The  actions  cited 
employers  are  required  to  take  to  verify 
abatement,  which  are  set  forth  in  this 
regulation,  are  tailored  specifically  to 
the  natiue  of  the  hazard  cited  and  to  the 
employer’s  abatement  actions.  That  is, 
the  extent  of  the  abatement  verification 
required  by  OSHA  is  commensurate 
with  the  seriousness  of  the  violation  and 
the  actions  the  employer  takes  to  abate 
the  dted  hazard. 

Paragraph  (a).  Scope  and  Application 

The  scope  of  the  final  regulation  has 
been  revised  since  the  proposal  to  make 
clear  that  this  section  applies  only  to 


those  individual  employers  who  have 
received  an  OSHA  citation  for  a 
workplace-specific  violation  of  the 
Occupational  Scifety  and  Health  Act. 
Employers  who  have  not  been  cited  are 
not  subject  to  this  regulation.  Thus,  only 
those  employers  for  whom  OSHA  has 
opened  a  specific  case  file  are  covered 
by  this  regulation. 

Paragraph  (b).  Definitions 

Paragraph  (b)  includes  definitions  for 
terms  used  in  the  final  rule.  Two 
proposed  definitions  have  been 
modified  minimally  in  the  final  rule  to 
enhance  clarity  and  are  not  further 
discussed  here.  These  terms  are 
“Abatement  date’’  and  “Final  order 
date.’’  In  addition,  several  terms  that 
were  defined  in  the  proposal  have  been 
deleted  from  the  Definitions  paragraph 
of  the  final  rule  because  OSHA  believes 
they  are  self-explanatory.  These  terms 
include  “Area  Director,’’  “Assistant 
Secretary,’’  and  “Citation  item.’’ 

Further,  OSHA  believes  that  the 
meaning  of  several  terms  that  were 
defined  in  the  proposal  is  now  clear 
from  the  context  in  which  they  are  used 
in  the  regulatory  text.  These  terms 
include  “Abatement  plan,’’ 
“Commission,”  “Petition  for 
modification  of  abatement  date  (PMA),” 
“PMA  final  order,”  and  “Progress 
report.”  However,  in  response  to 
comments,  OSHA  has  altered  some 
definitions  from  those  proposed  and  has 
added  others.  These  changes  are 
discussed  further  in  the  following 
paragraphs. 

Abatement 

OSHA  has  added  "Abatement”  to  the 
list  of  definitions  included  in  the  final 
regulation.  Abatement  is  defined  as 
“action  by  an  employer  to  comply  with 
a  cited  standard  or  regulation  or  to 
eliminate  a  recognized  hazard  identified 
by  OSHA  during  an  inspection.”  'This 
definition  makes  clear  that  OSHA  issues 
citations  both  for  violations  of  particular 
standards  and  for  violations  of  the 
General  Duty  Clause  (Sec.  5(a)(1)  of  the 
Act,  29  use  654(a)(1)),  whiA  requires 
employers  to  provide  their  employees 
with  “employment  and  a  place  of 
employment  which  are  free  from 
recognized  hazards  that  are  causing  or 
are  likely  to  cause  death  or  serious 
physical  harm,”  and  that  the  abatement 
procedures  prescribed  by  this  regulation 
apply  to  both  types  of  violations.  This 
definition  of  abatement  is  consistent 
with  that  used  in  Chapter  IV  of  OSHA’s 
compliance  instruction,  CPL  2.103,  the 
Field  Inspection  Reference  Manual 
[FIRMl.  Examples  of  methods 
commonly  used  to  abate  cited  hazards 
include  the  use  of  engineering  controls 


(such  as  local  exhaust  ventilation)  to 
reduce  the  exposure  of  employees  to  a 
toxic  substance  to  the  levels  prescribed 
by  an  OSHA  standard;  correction  of  a 
deficiency  in  a  program,  such  as  the 
respiratory  protection  program  required 
by  29  CFR  1910.134;  or  the  use  of 
permissible  electric^  equipment  to 
eliminate  a  fire  hazard. 

Abatement  Date 

The  final  rule  defines  the  abatement 
date  for  an  uncontested  dtation  as  the 
later  of  the  following  dates:  the 
abatement  date  identified  in  the 
citation;  the  date  approved  by  OSHA  or 
established  in  litigation  as  a  result  of  a 
PMA;  or  the  date  established  in  a 
citation  by  an  informal  settlement 
agreement.  For  contested  citation  items 
for  which  the  Occupational  Safety  and 
Health  Review  Commission  has  issued  a 
final  order,  the  abatement  date  is  the 
later  of  the  following  dates:  the  date 
identified  in  the  find  order  for 
abatement;  the  date  computed  by  adding 
the  period  allowed  in  the  citation  for 
abatement  to  the  final  order  date;  or  the 
date  established  by  a  formal  settlement 
agreement.  OSHA  has  added  this 
definition  to  the  final  rule  to  provide 
dted  employers  with  spedfic 
information  on  the  meaning  of  this  term 
as  it  is  used  in  the  final  regulation. 

Affected  Employees 

“Affected  employees”  is  defined  to 
mean  “those  employees  who  are 
exposed  to  the  hazaiid(s)  identified  as 
violation(s)  in  a  dtation.”  This 
definition  has  been  added  to  clarify  that 
the  term,  as  used  in  this  regulation, 
applies  specifically  to  those  employees 
who  are  put  at  risk  by  the  safety  or 
health  hazard  dted  by  the  OSHA 
Comfitiance  Officer. 

OSHA  received  one  comment  (Ex  4- 
31)  asking  that  the  word  “worksite”  be 
defined  because,  according  to  this 
commenter,  it  was  used  ambiguously  in 
the  proposal.  Instead  of  defining  this 
term,  however,  OSHA  has  responded  to 
this  comment  by  ensuring  that  the  word 
“worksite”  is  used  unambiguously  in 
the  final  rule. 

Final  Order  Date 

The  final-regulation  defines  the  final 
order  date  for  imcontested  dtation  items 
as  the  15th  working  day  after  the 
employer  receives  an  (DSHA  dtation. 

For  a  contested  dtation  item,  the  final 
order  date  is  (A)  the  30th  day  after  the 
date  on  which  a  dedsion  or  order  of  a 
Commission  (OSHRC)  administrative 
law  judge  has  been  docketed  with  the 
Commission  unless  a  member  has 
direded  review;  or  (B)  if  review  has 
been  direded,  the  30th  day  after  the 
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date  on  which  the  Commission  decided 
or  issued  an  order  on  all  or  the  pertinent 
pait(s)  of  the  case;  or  (C)  the  date  on 
which  a  Federal  appeals  court  issues  a 
decision  in  a  case  in  which  a  final  order 
of  OSHRC  has  been  stayed.  OSHA  has 
added  a  definition  of  tUs  term  to  the 
final  regulation  to  provide  employers 
with  specific  information  on  the 
meaning  of  this  term  in  the  context  of 
the  final  rule. 

Movable  Equipment 

The  final  rule  defines  movable 
equipment  as  any  hand-held  or  non- 
hand-held  machine  or  device,  whether 
powered  or  unpowered,  that  is  used  to 
do  work  and  is  moved  within  or 
between  woiksites.  This  definition  has 
been  added  to  the  final  rule  to  clarify 
the  types  of  equipment  to  which  the 
requirements  of  paragraph  (i)  of  the  final 
rule  apply. 

Paragraph  (c).  Abatement  Certification 
Paragraph  (c)  of  the  final  rule  sets 
forth  the  requirements  employers  must 
follow  to  certify  that  they  nave  abated 
a  workplace-specific  safety  or  health 
hazard  dted  by  OSHA.  The  title  of 
paragraph  (c)  ^s  been  revised  fit)m  that 
used  in  the  proposed  rule,  “abatement 
certificate,”  to  “abatement  certification” 
to  emphasize  that  the  requirements  of 
this  paragraph  relate  to  the  process  of 
abatement  certification,  rather  than  to  a 
particular  document. 

Many  commenters  favored  changing 
the  Agency’s  current  administratively 
impo^  abatement  verification 
procediures  or  suggested  modifications 
to  the  abatement  certification  paragraph 
of  the  proposed  rule  (Exs.  4-18,  4-32, 
4-53, 4-55,  and  4-57).  These 
participants  recommended  that  OSHA 
adopt  a  “tiered”  approach  to  abatement, 
i.e.,  one  that  tailors  the  extent  of  the 
abatement  verification  required  to  the 
seriousness  of  the  hazardous  condition 
dted  and  the  employer’s  abatement 
response.  The  final  regulation  reflects 
this  approach,  and  the  following 
paragraphs  describe  the  comments 
received  on  the  various  provisions  of 
paragraph  (c)  and  OSHA’s  reasoning  for 
induding  the  requirements  that  appear 
in  the  final  regulation. 

Paragraph  (c)(1)  of  the  final  regulation 
states  ^e  obligation  of  employers  who 
have  received  a  dtation  to  certify  to 
OSHA  that  they  have  abated  the  cited 
hazardous  condition.  Certification  of 
abatement  must  occur  within  10 
calendar  days  of  the  completion  of  the 
abatement  action,  except  in  those 
situations  addressed  by  paragraph  (c)(2) 
of  the  final  regulation.  The  proposed 
regulation  would  have  allowed 
employers  30  calendar  days  between  the 


time  they  abated  a  cited  violation  and 
the  time  they  submitted  an  abatement 
certificate  to  this  effect  to  OSHA. 

Several  commenters  (Exs.  4-26,  4-30, 
4-50,  and  4-72)  stated  that  30  days  was 
too  long  an  interval  between  completion 
of  abatement  and  certification  of 
abatement  to  OSHA.  Some  of  these 
commenters  argued  that  this  interval 
would  delay  the  OSHA  abatement 
certification  review  process,  while 
others  stated  that  allowing  such  a 
lengthy  period  of  time  would  mean  that 
expos^  employees  would  not  receive 
timely  notification  that  the  hazardous 
condition  to  which  they  had  been 
exposed  had  been  abated.  One 
commenter  (Ex.  4—50)  stated: 

The  employer  should  be  required  to  submit 
the  abatement  certificate  on,  or  within  a  few 
days  after,  the  abatement  date.  In  this  way, 
employees,  who  by  virtue  of  the  nature  of  the 
hazard  may  not  otherwise  be  privy  to 
knowledge  regarding  the  employer’s 
abatement  action,  will  not  be  forced  to  wait 
thirty  days  beyond  the  abatement  date  to 
know  whether  the  hazard  has  been  removed 
and  their  woricplace  is  safe. 

Other  commenters  (Exs.  4-28  and  4—42), 
however,  argued  that  30  days  was 
insufficient  time  for  employers  to 
process  certification  documents  through 
multiple  levels  of  legal  and 
administrative  review. 

In  the  final  regulation,  the  period 
between  the  abatement  date  and 
submission  of  the  required  abatement 
information  is  10  calendar  days,  which 
will  ensure  that  abatement  verification 
is  completed  in  an  expeditious  manner. 
OSHA  believes  that  a  10  calendar  day 
period  is  adequate  because  the  Agency 
has  simplified  the  abatement  process  by 
providing  an  example  of  a  non¬ 
mandatory  abatement  certification  letter 
in  Appendix  A.  Use  of  this  simplified 
form,  or  an  equivalent 'form  chosen  hy 
the  employer  that  contains  the  same 
information,  will  also  facilitate 
corporate  review  of  the  required 
abatement  information. 

Paragraph  (c)(2)  specifies  that 
employers  who  abate  a  hazard  identified 
by  an  OSHA  Compliance  Officer 
immediately,  i.e.,  either  during  the 
inspection  or  within  24  hours  of  the 
time  the  hazard  was  identified,  are  not 
required  to  certify  abatement  to  OSHA 
in  a  separate  certification  letter.  In  such 
cases,  however,  the  Compliance  Officer 
must  note  in  the  citation  that  such 
immediate  abatement  has  occurred. 
Paragraph  (c)(2)  has  been  added  to  the 
final  rule  in  response  to  comments  from 
rulemaking  participants  who  urged  the 
Agency  to  eliminate  unnecessary 
paperwork  and  streamline  the  process 
for  those  employers  who  choose  to  abate 
a  cited  haza^  immediately  (defined  as 


during  the  on-site  portion  of  the 
inspection,  within  24  hours  after  the 
violation  was  identified). 

In  the  preamble  to  the  proposal, 

OSHA  raised  a  number  of  questions, 
including  one  (Question  8)  that  asked 
for  comment  on  the  need  for  written 
abatement  certification  procedures  in  c 

cases  where  employers  abate  hazards 
immediately.  This  question  elicited 
more  comments  than  any  other. 

Commenters  (Exs.  4-7,  4-9  to  4-23, 4- 
28,  4-31  to  4-35,  4-39,  4-42,  4-47,  4- 
48,  4-54  to  4-57,  4-59,  4-61,  4-62,  4- 
64,  4-65, 4-67,  4-«9,  4-75,  4-77,  4-79, 

4-83, 4-84,  and  4-85)  were  unanimous 
in  the  opinioq  that  abatement 
certification  and  documentation  should 
not  be  required  if  immediate  abatement 
of  the  violation  is  observed  by  the 
OSHA  Compliance  Officer  or  occurs 
shortly  thereafter.  ’These  participants 
also  stated  that  the  proposed 
certification  requirements,  which 
contained  no  such  exception  for 
inunediate  abatement,  would  impose  a 
substantial  and  unnecessary  regulatory 
burden  on  employers  choosing  the 
immediate  abatement  approach. 

At  the  time  of  the  proposal,  it  was 
OSHA’s  practice  to  require  and 
maintain  an  extensive  abatement  “paper 
trail”  to  ensure  that  cited  violations  had 
been  abated.  In  the  meantime,  however, 
in  keeping  with  OSHA’s  efforts  to 
reduce  papterwork,  encourage 
compliance,  enhance  employee 
protections,  and  streamline  the  process 
both  for  OSHA  and  employers,  ffie 
Agency  has  developed  a  software 
program  to  print  citations  that  allows 
Compliance  Officers  to  record  their 
observation  of  immediate  abatement 
directly  on  the  citation  form.  'This 
means  that  citations  now  provide  a 
means  for  OSHA  to  audit  immediate 
abatements,  which  makes  employer 
certification  of  such  abatement 
unnecessary.  To  ensure  that  immediate 
abatements  are  properly  documented, 
which  will  also  avoid  unnecessary 
follow-up  inspections,  the  Compliance 
Officer  will  simply  record  the 
immediate  abatement  on  Form  OSHA- 
IB  (i.e.,  will  enter  the  specific  citation 
item  and  the  phrase  “corrected  during 
inspection”  on  this  form)  or  its 
equivalent. 

Paragraph  (c)(3)  identifies  the 
minimum  abatement-related 
information  that  employers  must 
include  in  the  abatement  certification 
they  submit  to  the  OSHA  Area  Director. 
(Additional  information,  such  as  the 
employer’s  name  and  address,  that  must 
be  included  is  specified  in  paragraph  (h) 
of  this  section,  along  with  other  details 
pertaining  to  the  transmittal  of 
abatement  information.)  The 
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information  required  by  paragraph  (c)(3) 
includes,  for  each  cited  violation,  the 
date  and  method  of  abatement  used,  and 
a  statement  that  affected  employees  and 
their  representatives  have  been 
informed  of  the  abatement. 

The  abatement  certification 
information  required  by  OSHA  is 
similar  to  that  contained  in  the 
corresponding  paragraph  of  the 
proposal,  although  the  language  has 
been  simplified  in  the  final  rule.  OSHA 
believes  Uiat,  in  most  cases,  a  brief  one- 
sentence  statement  describing  the  action 
taken  to  abate  a  violation  (e.g., 

“replaced  guard  on  saw”)  will  be  all 
that  is  needed  in  the  certification  letter. 

The  proposal  would  have  required  the 
employer  to  specify  in  the  abatement 
certification  letter  those  instances  where 
an  abatement  had  not  been  completed  as 
plaimed.  The  proposal  would  also  have 
required  the  employer  to  submit  a 
subsequent  abatement  certification  letter 
to  OSHA  when  such  a  delayed 
abatement  had  actually  been  completed. 
These  requirements  do  not  appe€u  in  the 
final  regulation,  however,  because 
existing  OSHA  regulations  provide  for 
the  employer  to  file  a  petition  for 
modification  of  abatement  (PMA)  date 
in  cases  of  delayed  abatement  In  other 
words,  for  cases  in  which  an  employer 
has  not  abated  a  violation  as  plann^, 
the  employer’s  filing  of  a  PMA  imder  29 
CFR  1903.14(a)  reinitiates  the  abatement 
certification  process: 

The  proposed  requirement  to  include 
the  date  on  which  the  employer  signed 
the  abatement  certification  letter  is  also 
not  included  in  the  final  regulation,  in 
response  to  a  recommendation  made  by 
a  commenter  (Ex.  4-61).  OSHA 
determined  that  this  requirement  served 
no  useful  piurpose  because  the 
abatement  date  is  already  provided  in 
the  abatement  certification  letter,  which 
is  signed  by  the  employer. 

One  of  the  questions  raised  in  the 
preamble  to  the  proposed  rule  (Question 
9)  asked  whether  an  Agency-developed 
sample  abatement  certification  form  for 
employers  to  use  would  be  useful  and 
specifically  asked  about  the  information 
such  a  form  should  contain.  Several 
commenters  (Exs.  4-28, 4-39, 4-42,  and 
4-67)  stated  that  such  a  form  would 
reduce  the  compliance  burden  on 
employers.  The  sample  abatement 
certification  letter,  which  is  included  as 
non-mandatory  Appendix  A  to  the  final 
regulation,  was  developed  in  response 
to  these  comments.  Appendix  A  is  a 
sample  abatement  Certification  letter 
that  is  appropriate  for  certifying  both 
individu^  or  multiple  citation  items  (in 
the  latter  case,  employers  can  simply 
add  lines  as  required).  OSHA  has 
developed  this  abatement  certification 


form,  which  is  non-mandatory, 
specifically  to  reduce  the  time  and 
resource  burdens  for  cited  employers, 
which  wqre  of  concern  to  several 
commenters  (Exs.  4-9, 4-18, 4-19,  and 
4-48). 

Paragraph  (d).  Abatement 
Documentation 

Paragraph  (d).  Abatement 
documentation,  specifies  the 
requirements  employers  must  follow  to 
document  the  completion  of  abatement 
for  willful  or  repeat  violations  and  for 
any  serious  violation  for  which  the 
citation  indicates  that  such 
documentation  is  required.  , 

Requiring  additional  abatement 
documentation  for  these  more  serious 
violations  reflects  the  tailored  approach 
that  many  commenters  (Exs.  4-18,  4-20, 
4-24,  4-32,  4-40,  4-43,  4-44,  4-53,  4- 
55,  and  4-57)  urged  the  Agency  to  take. 
Such  a  tiered  approach  would  require 
only  a  simple  letter  certifying  abatement 
for  other-than-serious  violations  and  for 
many  serious  violations  but  would 
require  both  a  certification  letter  and 
more  extensive  documentation  for  the 
most  serious  violations,  i.e.,  willful  or 
repeat  violations  and  those  serious 
violations  determined  by  OSHA  on  the 
citation  to  warrant  such  documentation. 

Some  commenters  (Exs.  4—49  and  4- 
50)  recommended  that  certification  and 
documentation  be  required  for  all 
violations,  including  other-than-serious 
violations,  as  has  been  OSHA’s  practice 
in  the  past.  These  commenters  argued 
that  full  certification  and 
dociimentation  were  needed  in  every 
c{ise  to  ensvire  protection  to  employees 
exposed  to  the  cited  hazards.  In 
contrast,  one  commenter  (Ex.  4-61) 
stated  that  abatement  documentation 
should  not  be  required  for  any  violation 
because  requiring  employers  merely  to 
certify  abatement  was  sufficient. 

In  the  final  regulation,  OSHA  has 
adopted  a  tiered  abatement  certification 
approach  that  is  based  on  the  type  of 
violation  for  which  the  citation  was 
issued  and  the  employer’s  abatement 
actions  in  response  to  the  citation.  The 
abatement  certification  process  for 
other-than-serious  violations  has  been 
streamlined  in  the  final  rule  as  much  as 
possible,  while  the  process  for  ensuring 
the  abatement  of  more  serious  violations 
is  more  extensive,  as  befits  the  greater 
complexity  and  degree  of  hazard  posed 
to  workers  by  such  violations.  OSHA’s 
reasoning  is  discussed  below. 

Other-man-serious  violations  do  not 
expose  employees  to  life  threatening  or 
permanently  injurious  conditions, 
because  they  are  defined  by  OSHA  as 
violations  that  "cannot  reasonably  be 
predicted  to  cause  death  or  serious 


physical  harm  to  exposed  employees, 
but  [that  do]  have  a  direct  and 
immediate  relationship  to  their  health 
and  safety.”  (See  OSHA  Instruction  CPL 
2.103,  Chapter  III,  p.  III-6,  September 
26, 1994.) 

Although  other-than-serious 
violations  are  of  concern  to  OSHA, 
abatement  of  these  violations  warrants  a 
lesser  commitment  of  Agency  resources 
than  does  the  abatement  of  more  serious 
violations.  This  is  particularly  the  case 
since  other  provisions  of  the  final 
regulation  will  act  to  provide  additional 
protections  for  employees  throughout 
the  abatement  process.  For  example, 
paragraph  (g)  requires  that  employers 
inform  affected  employees  (i.e.,  those 
directly  affected  by  the  cited  hazard) 
and  their  representatives  of  the 
employer’s  abatement  activities; 
employees  and  their  representatives 
must  ^so  be  given  the  opportunity  to 
examine  and  copy  all  abatement 
materials  prepar^  by  the  employer  in 
response  to  this  regulation.  These 
notification  requirements  will  ensure 
that  affected  employees  are  aware  of  the 
employer’s  abatement  activities  and  will 
also  increase  the  incentives  for 
employers  to  provide  accurate  and 
timely  information  about  their 
abatement  activities.  Thus,  in  adopting 
a  tiered  approach  to  abatement 
verification,  OSHA  is  making  effective 
use  of  both  Agency  and  employer 
resources  by  placing  an  appropriate 
emphasis  on  the  more  serious 
violations.  This  approach  also  is 
consistent  with  the  GAO’s 
recommendations  regarding  abatement 
verification  for  such  violations. 

As  required  by  paragraphs  (c)  and  (d), 
those  employers  who  have  received 
citations  for  willful  or  repeat  violations, 
or  for  specifically  identified  serious 
violations,  must  certify  and  provide 
documentary  evidence  of  their  ^ 

abatement  actions.  Although  OSHA  ~ 
retains  the  discretion  to  identify  any 
serious  cited  hazard  as  one  requiring 
abatement  documentation  as  well  as 
certification,  OSHA  will  generally 
require  such  documentation  only  for 
“high-gravity”  serious  violations.  High- 
gravity  serious  violations  are  those 
violations  that  relate  to  hazards  that 
have  a  higher  level  of  severity  and  a 
higher  probability  of  resulting  in 
employee  injury,  illness,  or  death  than 
other  serious  violations.  Examples  of 
high-gravity  serious  violations  are:  (1)  A 
storage  loft  located  10  feet  above  the 
work  floor  is  accessed  and  worked  in  by 
employees  daily,  and  the  open  side  of  . 
the  loft  does  not  have  a  guard  rail.  A  fall 
would  result  in  a  severe  employee 
injury,  and  the  probability  of  a  fall 
occurring  is  great  because  of  the 
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frequency  of  exposure.  (2)  An 
electrically  powered  miter  saw  is  being 
used  daily  with  the  lower  blade  guard 
secured  in  the  retracted  position.  The 
probability  of  injury  is  great  due  to  the 
frequency  of  use  and  the  proximity  of 
the  employee’s  hand  to  the  rotating 
blade.  The  severity  of  the  resulting 
injury  would  imdoubtedly  be  high. 

After  a  careful  review  both  of  the 
comments  received  and  OSHA’s  own 
enforcement  experience,  OSHA  has 
determined  that  it  is  appropriate  to 
require  abatement  certification  for  all 
cited  hazardous  conditions  but  to 
reserve  submission  of  full  documentary 
evidence  of  abatement  for  the  most 
serious  violations  only.  Comments  (Exs. 
4-12  through  4-16,  4-23,  4-55) 
submitted  to  the  record  also  suggest  that 
a  number  of  other  Federal  agencies  have 
adopted  abatement  documentation 
procediues  similar  to  those  being 
promulgated  by  OSHA.  which  increases 
the  Agency’s  confidence  in  adopting 
this  approach. 

OSHA  retains  the  discretion,  imder 
paragraph  (d)(1),  to  require 
documentation  of  abatement  for  any 
serious  violation  that  warrants  this  extra 
measure  of  assurance.  OSHA  must 
spiecifically  identify  in  the  citation  those 
citation  items  for  which  such 
documentation  is  required.  However, 
OSHA  generally  intends  to  require 
abatement  documentation  in  low-or 
medium-gravity  serious  violation 
situations  only  where,  in  the  past  10 
years,  an  employer  has  receiv^  a 
citation  either  for  a  willful  or  failure-to- 
abate  violation  or  has  a  history  of 
compliance  violations  that  resulted  in  a 
fatality  or  in  serious  physical  harm  to  an 
employee.  OSHA  believes  that  the 
abatement  activities  of  these  employers 
deserve  closer  scrutiny  and  more  careful 
documentation,  to  ensure  that  cited 
hazardous  conditions  are  appropriately 
abated  and  to  prevent  similar 
occurrences  in  the  future.  Before  the 
efiective  date  of  this  regulation,  OSHA 
will  issue  a  directive  to  the  field 
specifying  the  conditions  under  which 
the  A^ncy  will  exercise  its 
discretionary  authority  to  require 
abatement  documentation  for  serious 
violations  that  are  not  classified  as  high- 
gravity. 

Paragraph  (d)(2)  of  the  final  regulation 
specifies  the  types  of  documentary 
evidence  need^  to  fulfill  the  abatement 
documentation  requirements  set  forth  in 
paragraph  (d)(1).  Examples  of  acceptable 
documentation  may  include  invoices  for 
the  purchase  of  control  equipment,  hills 
frtnn  repair  services,  photographs  or 
video  evidence  of  the  abat^  hazard,  or 
other  written  records.  Additional 


examples  of  dociunentary  evidence  are 
discussed  below. 

In  the  preamble  to  the  proposal, 

OSHA  asked  for  comment  on  the  type, 
sufficiency,  and  quality  of  abatement 
document-ation  that  should  be  required. 
One  commenter,  the  United 
Steelworkers  of  America  (Ex.  4-72), 
stated  that  pre-and  post-abatement 
photographs,  in  addition  to  other  forms 
of  abatement  documentation,  should  be 
provided  by  employers  to  assist  the 
Agency  in  evaluating  abatement.  Other 
commenters  (Exs.  4-26,  4-47,  and  4-53) 
recommended  that  the  text  of  the  final 
rule  include  examples  of  the  types  of 
abatement  documentation  that  would  be 
acceptable. 

In  response  to  these  comments,  OSHA 
has  included  some  examples  of 
appropriate  abatement  documentation 
in  the  final  regulatory  text  and  has 
expanded  this  section  of  the  preamble  to 
provide  additional  detail.  Ex^ples  of 
acceptable  documentation  could 
include:  photographs  of  the  abated 
condition  (e.g.,  a  machine’s  point  of 
operation  guard  in  place);  an  invoice  or 
sales  receipt  frnm  a  manufactiuer  or 
supplier  of  the  equipment  used  to 
acffieve  abatement;  reports  or 
evaluations  by  safety  and  health 
professionals  describing  the  actions 
taken  to  abate  the  hazard  or  a  report  of 
results  of  analytical  testing; 
documentation  frum  the  manufacturer 
that  the  article  repaired  is  within  the 
manufacturer’s  specifications;  a  copy  of 
a  signed  contract  for  goods  and  services 
(e.g.,  for  needed  protective  equipment, 
an  evaluation  by  a  safety  engineer,  etc.); 
records  of  training  completed  by 
employees  (if  the  citation  is  related  to 
inadequate  employee  training);  a 
photograph  or  videotape  of  the  abated 
condition  that  identifies  the  citation 
number  and  item  number;  or  a  copy  of 
program  documents  (if  the  citation 
relates  to  a  missing  or  inadequate 
program,  such  as  a  deficiency  in  the 
employer’s  respirator  {Ingram  or  hazard 
communication  program). 

As  these  examples  demonstrate, 
abatement  documentation  must  be 
objective  and  describe  or  portray  the 
abated  condition  adequately.  However, 
the  final  regulation  does  not  mandate  a 
particular  type  of  doounentary  evidence 
for  any  specific  cited  condition;  this 
determination  remains  the 
responsibility  of  the  employer,  who 
OSHA  believes  is  in  the  bek  position  to 
make  this  judgment.  The  acceptability 
of  the  abatement  documentation  will  be 
assessed  by  OSHA,  either  during 
abatement  negotiations  with  the 
employer  or  ^er  receipt  of  the 
abatement  documentation  as  part  of  the 
employer’s  abatement  certification 


submission.  For  example,  although 
photographs  are  listed  in  the  final 
regulation  as  an  example  of  abatement 
documentation,  OSHA  will  not  require 
that  photographs,  including 
photographs  of  pre-and  post-abatement 
conditions,  always  be  used  to  satisfy 
this  requirement.  Whether  photographs 
are  appropriate,  and  the  best  kinds  of 
photographs,  is  best  determined  through 
discussions  between  the  employer  and 
OSHA,  using  the  information  available 
in  the  citation  and  the  Agency’s 
knowledge  of  the  employer’s  workplace 
and  history. 

In  summary,  OSHA  finds  that  the 
abatement  verification  procedures  being 
put  in  place  by  this  final  regulation  have 
several  components  that  will  interact  to 
ensure  employees  a  high  level  of 
protection  frvm  exposure  to  cited 
hazards  while  simultaneously 
minimizing  the  amount  of  paperwork 
and  resources  employers  (and  OSHA) 
will  be  required  to  expend.  These 
components  include  a  tiered  system  of 
abatement  verification  that  requires 
increasing  levels  of  documentation  as 
the  seriousness  of  the  violation 
increases;  meaningful  employee 
involvement  in  all  aspects  of  the 
abatement  process,  which  will  increase 
the  reliability  cf  employer  reporting  and 
provide  employees  with  the  information 
they  need  to  protect  themselves  and 
their  co-workers  frnm  exposure  to  cited 
hazards;  and  a  simplified  and 
standardized  reporting  process  that 
allows  employers  to  use  various  means 
of  submitting  abatement  information  to 
OSHA. 

Paragraph  (e).  Abatement  Plans 

Paragraph  (e)(1)  of  the  final  regulation 
specifies  ffiat  OSHA  may  require 
eiaployers  to  submit  abatement  plans 
for  abatements  having  dates  of  90  days 
or  greater  (except  for  other-than-serious 
violations).  OSHA  may  require  such 
plans  for  each  cited  violation  falling  in 
this  category  and  must  indicate  in  ffie 
citation  which  citation  items  require 
such  plans.  These  provisions  have  been 
changed  somewhat  since  the  proposal. 
For  example,  the  proposed  rule  would 
have  permitted  OSHA  to  require  in  the 
citation  that  an  employer  submit  a 
formal  plan  for  the  abatement  of  any 
safety  and  health  violation  for  whi(± 
“multiple-step”  or  “long-term” 
abatement  was  necessary.  In  the  final 
regulation,  the  abatement  plan 
requirement  applies  only  to  the  more 
serious  violations  (serious,  willful,  or 
repeat  violations),  and  then  only  to 
those  abatements  that  have  been 
assigned  dates  of  90  days  or  more. 

Paragraph  (e)(2)  stipulates  that 
employers  must  submit  any  abatement 
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plan  required  by  OSHA  within  25 
calendar  days  of  the  final  order  date. 
Abatement  plans  must  identify  the 
violations  and  the  steps  the  employer  is 
taking  to  abate  the  violation,  a  schedule 
for  achieving  abatement,  and,  where 
required  by  OSHA,  the  interim 
measures  the  employer  is  taking  to 
protect  employees  from  the,  hazard 
represented  by  the  violation  until 
abatement  is  complete.  The  requirement 
to  provide  interim  protections  if 
directed  by  OSHA  to  do  so  has  been 
added  to  the  final  rule  to  be  consistent 
with  current  Agency  practice  and  to 
provide  employees  with  appropriate 
protection  in  those  situations 
warranting  it. 

Several  commenters  (Exs.  4-28,  4-53, 
4-68,  4-77,  and  4-79)  acknowledged 
OSHA’s  need  for  information  on  &e 
employer’s  abatement  program  in 
complex  and  lengthy  abatements  but 
were  concerned  about  the 
administrative  burden  and  cost  of 
formal  plans.  For  example,  the  Chemical 
Manufacturers  Association  (Ex.  4-28) 
stated: 

OSHA  accomplishes  nothing  hy  requiring 
detailed  abatement  plans.  The  oidy 
information  OSHA  needs  in  this  situation  is 
the  actions  the  employer  will  take  and  the 
dates  the  actions  will  he  completed.  This 
provides  OSHA  with  the  ability  to  measure 
whether  abatement  is  being  achieved  and  by 
the  date  specified. 

Another  commenter.  United 
Technologies  (Ex.  4—53),  interpreted  the 
term  “formal,”  as  used  in  the  proposed 
regulation,  to  mean  “detailed,”  and 
recommended  that  this  “formal/ 
detailed”  requirement  be  deleted  and 
replaced  with  a  “written  plan  outlining 
the  schedule  for  the  implementation  of 
measures  to  achieve  abatement.”  Noting 
that  an  abbreviated  abatement  plan 
would  reduce  the  paperwork  burden  on 
employers.  United  Technologies  stated 
that  “[t]he  2  hour  preparation  time  m 
the  Proposed  Rule’s  economic  modeling 
[to  develop  an  abatement  plan]  may 
imderestimate  the  amount  of  time 
necessary  to  prepare  a  detailed  plan. 

*  •  *>»  jjjg  American  Society  of  Safety 
Engineers  (ASSE)(Ex.  4-68) 
recommended  that  an  abatement  plan 
consist  simply  of  “a  written  outline 
setting  forth  an  implementation 
schedule  for  measures  to  achieve 
abatement.”  ASSE  stated  further  that 
“[tjhe  plan  need  not  be  ‘detailed’  as  long 
as  a  schedule  exists  against  which 
abatement  can  be  measured.” 

Several  commenters  (Exs.  4-8, 4-22, 
and  4-79)  interpreted  the  proposed 
requirement  for  abatement  plans  as 
applying  to  all  violations  and  indicated 
their  concern  with  the  scope  of  this 
requirement.  Two  commenters  (Exs.  4— 


42  and  4—43)  argued  that  this  proposed 
requirement  allowed  OSHA  too  much 
discretion  and  would  therefore  result  in 
inconsistent  application  of  the 
abatement  plan  requirement. 

In  response  to  these  comments,  OSHA 
has  made  two  important  revisions  that 
are  reflected  in  paragraph  (e)(1)  of  the 
final  regulation.  First,  the  requirement 
now  limits  the  applicability  of  this 
provision  to  abatements  of  more  serious 
violations  that  require  longer  than  90 
days  to  complete.  In  contrast,  the 
proposed  regulation  limited  abatement 
plans  to  multiple-step  or  long-term 
abatement  situations  but  did  not  specify 
what  “long-term”  meant.  In  place  of  the 
proposed  terms  “multi-step”  and  “long¬ 
term,”  the  final  regulation  specifies  that 
abatement  plans  are  not  required  unless 
the  abatement  period  is  longer  than  90 
calendar  days,  and  then  only  if  required 
by  OSHA. 

OSHA  chose  90  days  as  the 
appropriate  trigger  for  abatement  plans 
because  the  Agency’s  analysis  of  recent 
inspection  data  demonstrated  that  more 
than  90  percent  of  abatements  were 
completed  within  a  90-day  period.  After 
that  period,  the  rate  at  which 
abatements  were  completed  slowed 
significantly,  indicating  that  the  types  of 
activities  necessary  for  abatements 
taking  longer  than  90  calendar  days 
differ^  substantially  from  those  needed 
for  abatements  of  shorter  duration  (i.e., 
abatements  taking  more  than  90 
calendar  days  appear  to  be  extremely 
complex,  and  may  require  complicated 
funding  arrangements  as  well  as 
detailed  design  and  fabrication  efforts). 

Even  for  abatement  periods  that 
exceed  90  calendar  days,  the  final 
regulation  provides  OSHA  with  the 
discretion  to  decide  whether  an 
abatement  plan  is  or  is  not  needed.  The 
Agency  believes  that  Area  Directors  are 
in  the  best  position  to  determine 
whether  such  plans  are  needed  because 
they  are  most  familiar  with  the 
employer  and  the  violations  described 
in  a  citation.  The  flexibility  granted  by 
this  requirement  will  substantially 
reduce  the  regulatory  burden  that  would 
be  Imposed  both  on  OSHA  and 
employers  by  a  blanket  provision 
requiring  plans  for  all  lengthy 
abatemeats.  At  the  same  time,  allowing 
OSHA  discretion  to  require  an 
abatement  plan  will  ensure  that 
employees  are  protected  in  those 
complex  and  lengthy  abatements  where 
additional  information  is  necessary  to 
ensure  satisfactory  abatement  progress 
and,  if  deemed  necessary  by  OSHA, 
interim  employee  protection. 

The  requirement  for  abatement  plans 
for  complex  abatements  is  consistent 
with  the  way  OSHA  has  done  business 


for  several  years.  For  example,  these 
plans  often  are  developed  jointly  by 
OSHA  emd  the  employer,  either  during 
an  inspection  or  prior  to  the  time  the 
employer  receives  a  citation;  the 
resulting  plans  are  then  incorporated 
into  the  citation  narrative.  Thus,  the  90- 
day  requirement  will  not  in  any  way 
affect  the  current  negotiation  process 
that  occurs  between  employers  and 
OSHA  with  regard  to  abatement  plans. 
This  final  regulation  only  specifies  the 
conditions  under  which  abatement 
plans  may  be  required  by  OSHA. 

The  second  important  revision  made 
to  paragraph  (e)(1)  since  the  proposal  is 
the  elimination  of  other-than-serious 
violations  frnm  the  requirement  for 
abatement  plans.  OSHA’s  analysis  of 
recent  inspection  data  showed  that  only 
a  few  other-than-serious  violations 
required  more  than  90  calendar  days  to 
abate.  In  view  of  the  small  number  of 
other-than-serious  violations  that  would 
be  subject  to  this  90-day  requirement 
and  to  be  consistent  with  the  “new 
OSHA”  philosophy  of  focusing  on  the 
more  serious  hazards,  the  final 
regulation  applies  the  abatement  plan 
requirements  only  to  violations 
classified  as  serious  or  above.  (See  the 
discussion  under  “Abatement 
certification”  in  this  preamble.) 

Paragraph  (e)(1)  alra  explicitly  states 
that  OSHA  is  responsible  for  identifying 
and  communicating  to  the  employer 
which  citation  items  need  abatement 
plans.  This  provision  has  been  revised 
only  minimally  from  the  parallel 
requirement  in  the  proposal.  Appendix 
B,  which  is  non-mandatory,  is  a  sample 
abatement  plan  that  employers  may  use 
to  report  their  abatement  plans  to 
OSHA.  This  form  also  allows  several 
citation  items  to  be  combined  into  a 
single  abatement  plan.  Employers  are 
fi^  to  use  any  other  form  to  report  their 
abatement  progress,  providing  that  the 
form  used  contains  the  same 
information  as  that  shown  in  Appendix 
B. 

Final  rule  paragraph  (e)(2)  retains  the 
proposed  requirement  that  any  required 
abatement  plan  be  submitted  to  OSHA 
within  25  c^endar  days  after  the  date  of 
the  final  order.  Several  commenters 
(Exs.  4-10,  4-42,  and  4-67)  stated  that 
the  25-day  period  was  too  brief  for 
employers  to  devise,  compile,  and 
obtain  managerial  approval  of 
abatement  plans,  especially  if  they  have 
many  violations  to  correct.  On  the  other 
hand,  one  commenter  (Ex.  4-72)  found 
the  25-day  submission  period  to  be 
excessive  and  recommended  a  10-day 
submission  period  instead. 

OSHA  believes  that  a  10-day 
submission  period  would  not  allow 
sufficient  time  for  employers  to 
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investigate  abatement  methods,  develop 
abatement  plan(s),  and  transmit  them 
(often  through  corporate  channels)  to 
OSHA.  However,  OSHA  believes  ^at 
the  abbreviated  format  specified  for 
abatement  plans  in  the  final  regulation 
makes  the  25-day  submission  period 
reasonable. 

In  the  proposal,  abatement  plans  were 
required  to  be  signed  and  dated  by  the 
employer.  However,  in  the  final 
regulation.  OSHA  has  decided  to  allow 
abatement  plans  to  be  signed  by  the 
employer  or  the  employer’s 
representative  and  not  to  require  that 
abatement  plans  be  dated,  lliese 
revisions  make  the  signatiue  and  dating 
requirements  for  abatement  plans 
consistent  with  those  for  all  of  the 
abatement  documents  required  by  this 
regulation  (see  paragraph  (h)). 

Paragraph  (f).  Progress  Reports 

Paragraph  (f)  of  the  final  regulation 
states  ^t  employers  are  required  to 
submit  periodic  progress  reports,  in 
addition  to  abatement  plans,  for  those 
more  serious  hazards  requiring  long¬ 
term  abatement  (i.e.,  greater  than  90 
days)  and  that  OSHA  has  identified  as 
requiring  such  a  report  in  the  citation. 
The  corresponding  provision  of  the 
proposal  would  have  allowed  OSHA  to 
require  progress  reports  for  all  "multi- 
step"  alMtements.  This  term  has  been 
defined  in  the  final  regulation  to  mean 
abatements  requiring  90  calendar  days 
or  more  to  abate.  Progress  reports  are 
required  only  for  certain  abatement 
plws,  and  paragraph  (f)(1)  has  been  ' 
revised  to  be  consistent  with  paragraph 
(e)(1),  which  addresses  those  plans. 

Paragraph  (f)(1)  of  the  final  regulation 
indicates  that  OSHA  must  specify  in  the 
citation  each  of  the  citation  items  for 
which  a  progress  report  is  required  and 
the  dates  for  submission  of  the  initial 
progress  report,  which  may  not  be 
sooner  than  30  calendar  days  after  the 
submission  of  an  abatement  plan.  These 
requirements  are  unchanged  fiom  the 
proposal  except  that  the  requirement  for 
OSHA  to  specify  which  abatement 
measvires  are  to  be  reported  has  been 
removed  from  the  final  regulation  as 
uimecessary. 

Final  rule  paragraph  (f)(2)  requires 
employers  who  submit  progress  reports 
to  include  in  such  reports  a  brief 
description  (generally  only  a  single- 
sentence  summary)  of  the  action  being 
taken  to  abate  ea(±  dted  violation  and 
the  date  the  abatement  activity  was 
conducted. 

One  commmiter  (Ex.  4-3)  stated  that 
OSHA  should  not  require  progress 
reports  if  an  employer  abates  a  cited 
violation  in  fewer  than  30  calendar  days 
after  the  date  of  the  final  order  or  the 


date  of  the  PMA  final  order.  This 
interpretation  reflects  confusion  over 
the  meaning  of  the  requirement  for 
progress  reports,  and  OSHA  has 
responded  by  clarifying  paragraph  (f)(1) 
of  the  final  regulation.  The  submission 
date  for  the  fi^  progress  report  is 
clearly  specified  in  paragraph  (f)(1)  in 
the  final  regulation  as  a  minimum  of  30 
or  more  calendar  days  after  the  date  on 
which  an  abatement  plan  was  submitted 
to  OSHA.  If  a  violation  requiring  a 
progress  report  (or  an  abatement  plan)  is 
abated  prior  to  the  submission  date,  the 
employer  would  be  required  only  to 
submit  the  abatement  certification  and 
abatement  documentatiou  information 
reared  by  the  final  regulation. 

Citation  items  mSy  be  combined 
within  a  single  progress  report  if  the 
citation  items  being  combined  have  the 
same  abatement  actions,  proposed 
completion  dates,  and  actual 
completion  dates,  as  permitted  by  the 
sample  progress  report  form  provided  in 
Appendix  B  to  the  final  regulation.  This 
form,  which  is  non-mandatory,  can  be 
used  either  for  individual  citation  items 
or  for  multiple  citation  items  meeting 
the  limitations  of  the  form. 

Like  all  abatement  documents  (see 
paragraph  (h)  of  this  section),  progress 
reports  must  be  signed  by  the  employer 
or  his/her  authorized  representative  and 
include  the  company  name  and  address, 
the  OSHA  inspection  number,  the 
citation  and  citation  item  numbers,  and 
a  statement  that  the  information 
provided  is  accurate.  The  citation  and 
item  numbers  are  needed  by  OSHA  to 
efficiently  collate  progress  reports  with 
other  abatement  information  sent  to 
OSHA  by  the  employer. 

Paragraph  (g).  Employee  Notification 

In  the  proposal,  this  paragraph  was 
titled  "Posting  requirements.”  In  the 
final  regulation,  it  has  been  designated 
paragraph  (g),  "Employee  notification," 
to  clarify  its  purpose,  which  is  to 
strengthen  the  abatement  verification 
process  by  involving  employees  in  all 
stages  of  that  process.  Paragraph  (g)(1) 
requires  employers  to  provide  those 
employees  aftected  by  the  cited 
hazardous  condition,  and  their 
representatives,  with  information  about 
abatement  activities  by  posting  a  copy 
or  summary  of  each  document 
submitted  to  OSHA  near  the  place 
where  the  violation  occurred. 

Paragraph  (g)(2)  specifically 
recognizes  that  posting  abatement 
documents  or  summaries  of  these 
documents  may  not  always  be  an 
effective  way  to  inform  aftected 
employees  and  their  representatives  of 
the  employer’s  abatement  activities  due 
to  the  characteristics  of  the  workplace  or 


the  nature  of  particular  jobs.  For 
example,  it  may  be  difticult  for  an 
employer  whose  employees  work  out  of 
their  trucks  or  do  not  routinely  assemble 
at  a  central  location  to  commimicate  the 
necessary  abatement  information  to 
these  employees  by  posting.  OSHA 
bolieves  that  employers  who  employ 
such  mobile  workers,  e.g.,  arborists, 
telephone  repair  personnel,  landscape 
company  personnel,  salespeople,  are  in 
the  ^st  position  to  determine  how  most 
eftectively  to  communicate  with  these 
employees  and  their  representatives 
about  those  abatement  activities  that 
affect  them.  For  example,  such 
employers  may  choose  to  convey  this 
information  in  the  employee’s  pay 
envelope,  inside  the  lid  of  the  work 
crew’s  tool  box,  or  in  a  visible  location 
inside  the  compartment  that  contains 
the  cited  equipment.  Other  possible 
ways  of  providing  employees  and  their 
representatives  with  the  required 
information  include  discussing  the 
abatement  documents  with  these 
individuals  at  a  training  or  tool  box 
session  or  publishing  the  information  in 
an  employee  newsletter  or  other  general 
communication  mediiun  that  reaches 
aftected  employees  and  their 
representatives. 

Aftected  employees  and  their 
representatives  also  may  request  copies 
of  all  abatement  documents  for 
examination  and  copying.  Employers 
are  required  by  paragraph  (g)(3)  to 
inform  such  employees  of  this  right. 

Paragraph  (g)(3)(i)  indicates  that 
employees  and  employee 
representatives  must  submit  requests  to 
examine  and  copy  abatement 
documents  to  the  employer  within  three 
working  days  of  the  time  they  are 
notified  by  the  employer  that  such 
dociunents  have  bran  submitted  to 
OSHA.  The  time  period  permitted  for 
requesting  abatement  documents  is 
consistent  with  the  citation  posting 
period  required  in  29  CFR  1903.16. 
OSHA  believes  that,  since  aftected 
employees  and  their  representatives  are 
aware  of  the  dted  condition  because  it 
directly  aftects  them,  3  working  days 
will  provide  sufficient  time  for  sudh 
employees  to  request  abatement 
documents. 

Paragraph  (g)(3)(ii)  requires  employers 
to  respond  to  such  requests  for 
abatement  materials  within  5  working 
days  of  the  receipt  of  such  requests.  One 
commenter  (Ex.  4-39)  recommended 
that  the  regulation  be  revised  to  spedfy 
the  period  diuing  which  employers 
must  make  abatement  documents 
available  for  examination  and  copying 
by  employees  and  their  representatives, 
and  the  final  rule  is  responsive  to  this 
comment.  The  posting  requirement  of 
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paragraph  (g)(1)  is  also  responsive  to 
comments  (Exs.  4-19  and  4-21)  stating 
that  the  proposed  requirement,  which 
would  have  required  documents  to 
remain  posted  imtil  the  violation  was 
correct^  or  for  6  days,  whichever  was 
later,  was  too  burdensome.  As  these 
commenters  noted,  during  extended 
abatement  periods,  the  documents  are 
likely  to  deteriorate  or  to  be  removed. 
This  would  place  employers  in  violation 
of  this  paragraph  of  the  final  regulation, 
which  requires  them  to  ensure  that 
posted  docmnents  will  not  be  altered, 
defaced,  or  obstructed. 

Paragraph  (g)(4)  requires  employers  to 
ensiue  that  notice  of  the  availability  of 
abatement  documents  is  provided  to 
employees  and  their  representatives  at 
the  same  time  or  before  the  required 
abatement  information  is  transmitted  to 
OSHA;  that  the  posted  documents  are 
not  defaced,  covered,  or  altered  so  as  to 
be  illegible;  and  that  the  documents 
remain  posted  for  three  working  days 
after  being  submitted  to  OSHA. 

This  paragraph  of  the  final  rule  has 
been  revised  in  response  to  comments 
received  on  the  parallel  provisions  of 
the  proposal.  These  changes  include 
revising  the  language  of  this 
requirement  to  conform  as  closely  as 
possible  with  OSHA’s  existing  posting 
requirements,  which  are  codifi^  at  29 
CFR  1903.16,  to  respond  to  a  comment 
(Ex.  4-33)  about  the  need  to  ensure 
consistency  between  the  requirements 
of  paragraph  (g)  and  those  of  29  CFR 
1903.16. 

OSHA  received  one  comment  on  the 
mobile  work  operation  issue  addressed 
by  paragraph  (^(2)  of  the  final 
regulation.  The  National  Arborist 
Association  (Ex.  4-6)  asked  OSHA  to 
include  examples  of  alternative  posting 
locations  that  would  satisfy  the  posting 
requirement  for  employers  with  highly 
mobile  work  operations.  As  the 
discussion  above  indicates,  OSHA 
intends  to  provide  employers  with  a 
mobile  work  force  with  the  flexibility  to 
use  a  wide  range  of  methods  to  inform 
employees  about  abatement  activities. 
Whatever  method  is  chosen,  however, 
must  be  efiective  in  commiinicating  the 
required  information  to  employees  and 
their  representatives. 

One  proposed  requirement  has  not 
been  carried  forward  in  the  final 
regulation.  Paragraph  (i)(2)  of  the 
proposal  would  have  permitted 
employers  to  {)ost  a  notice  describing 
the  location  at  which  abatement  plans 
and  progress  reports  could  be  reviewed 
if  posting  these  documents  was  made 
impractical  by  their  size  or  magnitude. 
OSHA  believes  that  this  requirement  is 
unnecessary,  because  the  proposed 
provision  would  only  have  referred 


employees  to  the  location  of  the 
required  information  instead  of 
providing  them  with  the  information 
directly.  Additionally,  the  abatement 
certification,  abatement  plan,  and 
progress  report  provisions  of  the  final 
regulation  have  substantially  reduced 
the  size  and  magnitude  of  these 
documents,  which  will  make  employee 
notification  easier. 

OSHA  received  two  comments  (Exs. 
4—49  and  4—50)  urging  the  Agency  to 
require  employers  to  distribute 
abatement  documents  directly  to 
employee  representatives  as  a  means  of 
enhancing  the  completeness  and 
accuracy  of  these  documents.  OSHA  is 
concerned  that  the  voluminous  nature 
of  some  abatement  documentation,  e.g., 
documentary  proof  of  abatement,  would 
make  such  a  requirement  unnecessarily 
burdensome  for  employers.  The 
approach  adopted  in  the  final  rule 
affords  the  same  access,  examination, 
and  copying  rights  to  employee 
representatives  as  to  the  afiected 
employees  themselves.  OSHA  believes 
that  requiring  employers  to  post  copies 
of  all  abatement  docmnents  in  a  readily 
accessible  place,  coupled  with  the  final 
rule’s  requirement  that  employers 
provide  employees  and  their 
representatives  with  notice  of  their  right 
to  examine  and  copy  all  abatmnent- 
related  documents,  will  provide  both 
employees  and  their  representatives 
with  the  information  they  need  to  keep 
them  fully  informed  of  the  employer’s 
abatement  activities,  as  requested  by 
these  commenters. 

The  proposal  specifically  identified 
the  Assistant  Sectary  as  a  person 
authorized  to  examine  and  copy 
abatement  documents.  However,  this 
provision  does  not  appear  in  the  final 
regulation  because,  under  Section  8  of 
the  OSH  Act.  the  Assistant  Secretary 
already  has  the  authority  to  review  these 
materials. 

Paragraph  (h).  Transmitting  Abatement 
Documents 

Paragraph  (g)  in  the  proposal,  which 
specified  requirements  for  transmitting 
abatement  i^ormation  to  OSHA.  has 
been  moved  to  paragraph  (h)  in  the  final 
regulation.  This  paragraph  contains 
requirements  that  employers  include  the 
following  information  in  all  abatement 
materials  submitted  to  OSHA:  The 
employer’s  name  and  address;  the 
inspection  number;  the  citation  number 
and  citation  item  numberfs);  a  statement 
to  the  effect  that  the  information 
provided  by  the  employer  is  accurate; 
and  the  employer’s  signature  or  that  of 
his/her  authorized  representative.  These 
requirements  apply  to  abatement 
certification  letters,  abatement 


documentation,  abatement  plans,  and 
progress  reports,  i.e.,  to  all  of  the 
abatement  verification  materials 
addressed  by  this  regulation.  Paragraph 
(h)(2)  specifies  that  &e  date  of  postmark 
is  the  date  of  submission  for  mailed 
abatement  verification  documents. 

OSHA  expects  that  other  means  of 
transmission,  such  as  facsimile 
transmission,  will  also  be  used,  if 
approved  by  the  Area  Director  in  a  given 
case.  One  commenter  (Ex.  4-64)  urged 
OSHA  to  specifically  identify  electronic 
transmission  as  an  approved  method  in 
the  regulatory  text.  However,  although 
many  methods  of  transmission  are 
routinely  used  to  provide  the  Agency 
with  abatement  materials,  e.g.,  overnight 
courier,  hand  delivery,  OSHA  does  not 
believe  it  necessary  to  specifically  list 
these  methods  in  the  regulatory  text. 

The  proposed  rule  contained  a  note  to 
the  effect  &at  Agency  receipt  of 
documents  should  not  be  interpreted  as 
compliance  with  the  regulation’s 
transmittal  requirements.  Two 
commenters  (Exs.  4-10  and  4-69)  stated 
that  this  note  was  unnecessary  because 
it  merely  reminded  employers  to  retain 
proof  that  they  had  submitted  abatement 
certifications  and/or  documentation, 
especially  in  the  case  of  facsimile 
transmissions.  According  to  these 
commenters,  this  is  already  industry 
practice.  OSHA  agrees  that  the 
provisions  of  the  final  regulation  are 
adequate  to  notify  employers  that  they 
are  responsible  for  ensuring  that  OSHA 
has  received  the  required  abatement 
information.  This  note  therefore  does 
not  appear  in  the  final  regulation. 

The  proposal  contained  a  paragraph 
entitled  Accuracy  of  documentation.  In 
the  final  regulation,  OSHA  has 
eliminated  this  paragraph  and  simply 
requires  that  employers  attest  to  the 
accuracy  of  any  abatement-related 
information  they  submit  to  OSHA  at  the 
time  of  transmittal.  Accurate 
information  is  essential  to  the  working 
of  the  streamlined  abatement  process 
OSHA  is  putting  into  place  with  this 
final  regulation.  Based  on  the  Agency’s 
past  experience,  OSHA  believes  that  the 
overwhelming  majority  of  employers 
recognize  the  importance  of  accurate 
abatement  information,  and  that  the 
incentives  provided  imder  this  final 
regulation  (streamlined  process, 
availability  of  easy-to-use  abatement 
forms,  employee  involvement)  will 
encourage  full  compliance  with  the 
reflation’s  provisions. 

Paragraph  (h)(1)  of  the  final  regulation 
requires  employers  to  provide  some 
information  that  was  not  specified  in" 
the  proposal.  This  information  includes 
the  inspection,  citation,  and  citation 
item  numbers.  OSHA  currently  assigns 
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each  violation  a  citation  and  item 
number  that  serves  as  a  unique 
identifier  for  that  inspection.  This 
additional  infonnation  will  benefit  both 
the  Agency  and  employers  because  it 
will  liable  OSHA  to  distinguish  readily 
between  abated  and  imabated 
violations,  enhance  OSHA’s  ability  to 
retrieve  and  review  abatement  materials, 
and  expedite  approval  of  abatement 
activities.  This  information  will  also 
allow  OSHA  to  determine  the 
appropriateness  and  completeness  of 
the  materials  submitted  by  employers 
and  to  identify  those  needing  additional 
attention. 

In  the  proposal,  abatement  certificates 
were  requir^  to  be  signed  by  the 
employer  or  the  employer’s  duly 
authorized  representative.  In  the 
preamble  to  the  proposal.  OSHA  asked 
for  comments  on  the  appropriate  level 
of  management  needed  to  serve  as  an 
employer’s  duly  authorized 
representative  in  abatement  matters. 
Commenters  responding  to  this  question 
had  a  vnde  range  of  opinions  on  this 
issue.  Some  argued  that  employers 
should  have  complete  discretion  in  this 
matter  (e.g.,  "OSHA  should  leave  to 
each  employer’s  discretion  the  decision 
regarding  what  is  the  appropriate  level 
of  personnel  authorized  to  bind  the 
company  by  signing  the  abatement 
certification"  (Ex.  4-83)),  while  others 
recommended  that  specific  personnel  be 
designated  for  this  function  (e.g.,  a 
corporate  officer  (Ex.  4-28)  or  the  owner 
or  general  manager  (Ex.  4-48)).  Many 
commenters  recommended  that 
signatory  authority  be  limited  to 
managers  who  have  knowledge  of  the 
employer’s  abatement  activities  and  the 
authority  to  commit  the  employer’s 
resources  to  these  activities  (E».  4-6, 
4-7, 4-23, 4-33,  4-34,  4-54,  4-55, 4-56, 
4-64,  and  4-77).  Two  commenters 
supported  the  language  of  the  proposed 
requirement,  whi^  allowed  employers 
flexibility  in  designating  their 
representatives  (1^.  4—47  and  4-67). 

The  Agency  has  decided  that  it  would 
be  inappropriate  to  identify  particular 
management  positions  or  |ob  titles  in 
this  requirement  because  positions  and 
titles  vary  widely  among  organizations. 
Accordingly,  the  final  regulation  has 
made  only  minor  revisions  to  the 
proposed  language.  Fw  example,  the 
wo^  “duly”  has  been  removed  from  the 
phrase  "authorized  representative"  to 
remove  any  suggestion  that  a  formal 
process  of  designating  an  authorized 
representative  is  required.  The  language 
of  this  provision  in  the  final  regulation 
thus  allows  employers  additio^ 
discretion  and  flexibility  in  assigning 
signatory  authority  for  the  purpose  of 


abatement  certification,  which  will 
further  expedite  the  process. 

Paragraph  (i).  Movable  Equipment 

Paragraph  (i)  of  the  final  regulation 
requires  employers  to  alert  employees  to 
the  presence  of  cited  movable 
equipment  on  the  woricsite  either  by 
tagging  the  equipment’s  operating 
controls  or  the  equipment’s  haza^ous 
components,  or  affixing  a  copy  of  the 
citation  itself  to  the  controls  or 
hazardous  components  of  the  cited 
equipment.  In  the  proposal,  this 
paragraph  was  designated  as  paragraph 
(f),  "Tagging  cited  equipment.”  This 
title  has  been  revised  in  the  final 
regulation  to  better  indicate  that  this 
paragraph  applies  only  to  movable 
equipment,  as  defined  in  paragraph  (b) 
of  this  regulation. 

OSHA  has  included  this  requirement 
in  the  final  regulation  at  least  partly  in 
response  to  the  GAO’s  findings 
(discussed  further  in  the  Background 
section  of  this  preamble)  that,  in  the 
past,  employers  may  have  been  able  to 
circumvent  abatement  by  removing 
hazardous  equipment  fiom  the  site  after 
it  had  been  dted  and  then  subsequently 
returning  this  equipment — ^without 
repair — to  the  site  or  moving  it  to 
another  site.  Two  commenters  (Exs.  4- 
9  and  4-57)  stated  that  the  tagging 
requirements  specified  in  the  proposal 
were  imnecessary  because  these 
requirements  duplicated  the  provisions 
of  29  CFR  1910.147  (i.e.,  OSHA’s 
“lockout-tagout"  standwd).  OSHA 
believes  that  these  commenters  have 
misconstrued  the  intent  of  29  CFR 
1910.147’s  lockout/tagout  requirements. 
'The  tags  of  the  lockout/tagout  standard 
are  intended  to  alert  employees  that 
measures  have  been  taken  to  control 
hazardous  energy  before  service  or 
maintenance  is  performed  on  the 
equipment.  In  contrast,  the  warning  tags 
required  by  this  regulation  are  intended 
to  provide  warning  to  employees  that  a 
piece  of  equipment  needs  to  be  repaired 
and  poses  a  serious  risk  to  employees, 
and  to  provide  such  warning  even  in 
cases  where  that  equipment  is  moved  to 
another  location,  either  on  or  off  the 
worksite  where  it  was  first  cited. 

The  preamble  of  the  proposal  asked 
for  conunent  on  the  proposed  tagging 
provision.  These  conunents,  and 
OSHA’s  responses  to  them,  are 
discussed  below.  The  proposal  would 
have  required  employers  to  affix  a 
warning  tag  to  cited  equipment  on 
receipt  of  the  citation.  OSHA  received  a 
number  of  comments  regarding  this 
paragraph.  One  conunenter,  the 
American  Feed  Industry  Association 
(Ex  4-19),  was  concerned  about  the 


proposed  requirement’s  lack  of 
specificity.  This  commenter  stated: 

The  use  of  warn  ing  tags  would  be 
inconsistent  and  confusing.  For  example,  a 
violation  could  be  cited  for  not  having  wheel 
chocks  in  place  under  a  parked  semi  trailer 
at  a  loading  dock.  What  should  be  tagged,  the 
chocks  or  the  trailer?  Would  the  employer 
keep  the  chocks  tagged  imtil  another  trailer 
was  parked  at  the  dock?  Would  an  employee 
not  use  the  chocks  on  that  trailer  assmning 
the  chocks  themselves  may  be  defective? 

Another  commenter,  the  Synthetic 
Organic  Chemical  Manufacturers 
Association,  Inc.  (Ex.  4-22),  argued  that 
the  proposed  provision  was  duplicative 
of  OSHA’s  existing  citation  posting 
requirement: 

(T]his  requirement  is  superfluous  and  a 
paperwork  burden.  In  most  cases  posting  of 
the  citation  would  alert  affected  employees 
that  a  hazard  exists.  An  additional  punitive 
piece  of  paper,  such  as  tagging,  would  not 
increase  employee  safety,  it  would  only  add 
to  the  requirements  for  abatement. 

Two  other  commenters  (Exs.  4-25  and 
4-72)  expressed  support  for  the 
provision.  The  Food  &  Allied  Service 
Trades  (Ex.  4-25)  commented,  “To 
strengthen  the  intent  of  this  provision, 
we  believe  the  cited  equipment  should 
be  incapacitated  until  the  hazard  has 
been  al^ted.”  The  United  Steelworkers 
of  America  (Ex.  4-72)  strongly  endorsed 
the  tagging  provision,  noting  that: 

This  [requirement]  will  help  to  ensure  that 
workers  are  fully  informed  as  to  [the] 
hazard[s]  they  may  be  exposed  to.  The 
posting  requirements  related  to  posting  the 
citations  at  or  near  where  the  violations  exist 
have  been  diluted  over  the  years.  It  is  the 
exception  rather  than  the  rule  when  citations 
are  posted  at  or  near  the  violation.  Posting 
these  types  [of]  tags  on  dted  equipment  will 
finally  achieve  what  the  drafters  of  the  OSH 
Act  intended,  namely  to  advise  workers  of 
unsafe  conditions  in  their  work  area. 
(Emphasis  in  original.) 

One  commenter,  the  National  Arborist 
Association  (Ex.  4-8),  argued  that 
taggii^  a  single  piece  of  equipment  that 
allegedly  violates  an  OSHA  safety 
standard  would  send  a  very  negative 
message  to  users  of  similar  equipment 
in  a  fim  even  if  the  similar  equipment 
is  not  cited  and  is  indeed  safe  to 
operate.  However,  OSHA  believes  that 
the  infonnation  presented  on  the  tag 
(e.g.,  hazard  cited)  is  sufficient  to 
identify  why  a  given  piece  of  equipment 
has  been  dted  and  to  keep  employees 
fit>m  generalizing  to  other  equipment. 

In  response  to  these  comments,  the 
Agency  has  made  three  major  revisions 
to  the  proposed  posting  requirements  to 
reduce  the  regulatory  burden  assodated 
with  compliance,  wffile  preserving  the 
protection  afforded  to  employees  by 
these  provisions.  The  first  major 
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revision  made  to  this  paragraph  in  the 
final  regulation  is  to  state  more 
specifically  when  the  tagging  actions  by 
the  employer  are  to  occur  and  to  limit 
the  requirement  for  immediate  tagging 
to  hand-held  equipment  only.  A  tag 
must  be  affixed  to  other  (i.e.,  non-hand¬ 
held)  cited  movable  equipment  only  if 
the  equipment  is  actually  moved  within 
the  worksite  at  which  the  equipment 
was  dted,  or  is  moved  from  that 
worksite  to  another  worksite  before  the 
cited  hazards  are  abated. 

Employers  must  ensure,  in 
accordance  with  paragraph  (i)(5),  that 
the  tag  or  copy  of  the  citation  is  not 
covert  by  other  material  and  is  not 
altered  or  defaced  so  as  to  be  illegible. 
Paragraph  (i)(6)  indicates  when  the 
warning  tag  or  copy  of  the  citation  may 
be  removed;  the  conditions  under  which 
removal  may  occur  include:  when 
abatement  has  taken  place  and  any 
abatement  documents  required  by  this 
regulation  have  been  submitted  to 
OSHA,  when  the  cited  equipment  has 
been  removed  permanently  firom  the 
worksite  or  is  no  longer  in  the 
employer’s  control,  or  when  the 
Commission  has  vacated  the  citation. 

The  second  of  these  revisions  is  to 
except  other-than-serious  violations 
from  the  tagging  requirements  of  the 
final  regulation.  As  noted  above  in  the 
discussion  of  paragraph  (c).  Abatement 
certification,  violations  are 
characterized  as  other-than-serious  if 
they  do  not  expose  employees  to  the 
risk  of  life-threatening  or  permanently 
injurious  conditions.  Other-than-serious 
violations  also  usually  require  only 
simple,  straightforwa^  corrections  that 
can  be  accomplished  on-site  or  during 
short  abatement  periods.  Limiting  the 
applicability  of  the  tagging  provision  to 
serious,  willful,  and  repeat  violations, 
and  to  violative  conditions  for  which 
the  employer  has  received  a  failure-to- 
abate  notice,  is  consistent  both  with 
paragraph  (c)  of  the  final  regulation, 
whi^  requires  abatement 
documentation  only  for  this  group  of 
more  serious  violations,  and  with 
OSHA’s  emphasis  on  the  most  serious 
hazards. 

OSHA  believes  that  hand-held 
equipment  that  has  been  cited  must  be 
tagg^  promptly  because  this  equipment 
is  easily  moved  within  and  between 
worksites  and  is  fiequently  used  by 
employees  who  may  not  have  notice  of 
the  dted  hazard.  In  addition,  the  record 
did  not  indicate  that  there  was  another 
reliable  and  practical  method  that 
would  meet  the  employee  notification 
requirement  of  this  provision  under 
these  workplace  conditions. 

Other  equipment  (i.e.,  equipment  that 
is  not  hand-held)  is  less  readily  moved 


than  hand-held  equipment  and  thus  is 
more  likely  than  hand-held  equipment 
to  remain  at  the  location  describe  and/ 
or  documented  in  the  citation.  OSHA 
believes  that,  imder  these  conditions 
(i.e.,  as  long  as  the  cited  equipment 
remains  at  the  location  described  and/ 
or  documented  in  the  citation),  the 
posting  requirements  of  29  CFR  1903.16 
will  provide  employees  with  adequate 
notification  of  the  cited  hazard.  If  this 
equipment  is  moved  within  or  between 
worl»ites,  however,  employees  who 
have  not  seen  the  posted  citation  in  the 
old  location  could  unknowingly  be 
exposed  to  the  cited  hazard  in  the  new 
location.  Affixing  a  warning  tag  to  the 
operating  controls  or  the  hazardous 
component(s)  of  this  equipment  will 
ensure  that  such  employees  in  the  new 
location  are  properly  notified  of  the 
violation.  Paragraph  (i)(3)(ii)  of  the  final 
regulation  requires  employers  to  affix  a 
warning  tag  to  this  equipment  before  it 
is  mov^. 

OSHA  will  be  providing  non¬ 
mandatory  warning  tags  for  employers 
to  use  to  meet  the  requirements  of  this 
paragraph.  The  Agency  believes  that 
doing  so  will  encourage  compUance 
with  the  tagging  requirement  and  reduce 
the  regulatory  burden  of  this 
requirement  on  employers.  A  note  to 
paragraph  (i)(2)  of  the  final  regulation 
specifies  that  employers  may  use  tags 
supplied  by  OSHA  for  this  piupose  (see 
Appendix  C).  This  provision  also 
permits  employers  to  use  their  own  tags 
to  meet  this  requirement,  provided  that 
these  tags  conform  to  the  design  and 
information  specifications  of  ffie  sample 
tag  displayed  in  Appendix  C;  this 
provision  ensures  employees  that 
employer-designed  tags  will  protect 
them  at  least  as  effectively  as  the 
warning  tags  supplied  by  OSHA. 

The  last  major  revision  to  proposed 
paragraph  (i)  permits  employers  the 
choice  of  either  posting  a  copy  of  the 
citation  or  affixing  a  warning  tag 
directly  on  the  operating  controls  or  the 
hazardous  component  of  the  dted 
equipment.  This  change  will  allow 
employers  additional  flexibility  and  will 
also  satisfy  the  requirements  of  29  CFR 
1903.16,  OSHA’s  existing  posting 
requirement.  The  propos^  would  have 
required  employers  both  to  affix  a 
warning  tag  to  the  operating  controls  or 
the  hazardous  component  of  the  dted 
equipmmit  and  to  post  a  copy  of  the 
dtation  “at  or  near  each  place  an 
alleged  violation  referred  to  in  the 
dtation  occurred,’’  as  required  by  29 
CFR  1903.16.  There  are  situations, 
however,  where  affixing  a  copy  of  the 
dtation  to  hand-held  equipment  may  be 
difficult  or  impractical,  and  in  such 
cases  tagging  is  the  only  feasible  method 


of  providing  employees  with  notice  of 
the  violation. 

OSHA  received  one  comment 
indicating  concern  about  the 
apphcability  of  the  tagging  requirements 
to  the  construction  industry.  'This 
commenter  (Ex.  4-38)  stat^  that  “[tlhe 
construction  industry  should  not  be 
forced  to  comply  with  29  CFR 
1910.145(f)(4)  which  is  not  applicable  to 
the  construdion  industry.’’  The 
concerns  of  this  commenter  are 
addressed  in  paragraph  (i)(4)  of  the  final 
regulation,  which  states  that  employers 
in  the  construction  industry  who 
comply  with  the  design  and  use 
requirements  for  tags  specified  in 
paragraphs  29  CFR  1926.20(b)(3)  and  29 
CFR  1926.200(h)  of  the  construction 
industry  standards  will  be  deemed  to  be 
in  compliance  with  paragraph  (i)  of  this 
section  if  the  tag  usc^  contains  the 
information  required  by  paragraph  (i)(2) 
of  the  final  regulation.  OSHA  believes 
that  the  addition  of  paragraph  (i)(4)  to 
the  final  regulation  will  improve 
compUance  with  the  requirement  among 
employers  in  the  construction  industry 
because  they  have  extensive  experience 
and  familiarity  with  the  design  and  use 
requirements  for  tags  that  were 
developed  for  their  industry. 

Para^ph  (i)(2)  of  the  final  regulation 
requires  tags  that  are  used  to  comply 
with  the  abatement  verification 
regulation’s  tagging  requirements  to 
warn  employees  a^ut  the  nature  of  the  . 
violation  and  identify  where  the  citation 
has  been  posted  for  affected  employees 
to  review. 

OSHA  received  several  comments  on 
this  provision  of  the  proposal.  These 
commenters  (Exs.  4-12,  4-13,  4-14, 4- 
15,  and  4-16)  stated  that  including  any 
information  on  the  warning  tag  was  too 
bvutlensome,  would  endanger 
employees  who  read  the  tag  by  bringing 
them  within  the  ambit  of  the  cited 
hazard,  or  would  discourage  employees 
horn  operating  dted  equipment  that 
could  be  used  safely  under  specific 
conditions.  For  example,  one 
commenter  (Ex.  4-12)  made  the 
following  observation: 

If  OSHA  develops  a  tag  (i.e.,  a  “red”  danger 
tag)  that  complies  with  29  CFR  §  1910.145, 
which  employees  understand  to  mean  that 
equipment  to  which  it  was  attached  is  the 
subj^  of  a  violation,  the  tag  need  only  be 
recognized  for  that  purpose.  The  tag  should 
not  contain  any  information,  it  should  merely 
be  identifiable  by  employees,  who  can  then 
read  the  citation  on  the  bulletin  board,  where 
dtations  are  generally  posted.  If  employees 
have  to  read  a  tag,  which  may  be  attached  to 
moving  equipment  or  equipnmnt  being  used, 
employees  could  be  endangered. 

However,  OSHA  does  not  share  this 
view,  because  for  employees  to  have  the 
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information  they  need  to  protect 
themselves  and  their  co-workers  firom 
cited  equipment  hazards,  the  warning 
tag  must  identify  the  specific  equipment 
cited,  state  that  a  citation  has  bwn 
issued  by  OSHA,  and  specify  where  the 
citation  is  posted  for  employee  review. 
This  minimal  amoimt  of  information 
will  alert  employees  to  the  hazard  and 
allow  them  to  confirm  which  equipment 
(or  component)  has  been  dted. 

Identifying  the  location  of  the  posted 
citation  will  permit  employees  to  find 
and  review  the  citation  for  more  specific 
and  detailed  information  about  the 
violation.  The  Agency  does  believe, 
however,  that  a  brief  description  of  the 
violation  is  all  that  is  need^  on  the  tag 
(e.j^,  “no  guard  for  blade”). 

The  proposed  rule  contained  a 
paragraph  stating  that  employers  who 
fail  to  comply  with  the  requirements  of 
this  abatement  verification  regulation 
will  be  subject  to  citation  and  penalties 
under  the  OSH  Act.  This  provision  has 
not  been  included  in  the  final 
regulation,  in  response  to  comments  on 
this  issue  (Exs.  4-6,  4-25,  4-29, 4-33, 
4-63).  For  example,  the  American 
Forest  &  Paper  Association  (Ex.  4-29) 
recommended  that  this  paragraph  not  be 
included  in  the  final  regulation  because 
this  information  was  communicated 
adequately  in  the  preamble.  Another 
commenter  (Ex.  4-33)  stated  that  this 
paragraph  should  not  be  included  in  the 
^final  regulation  because  the  regulated 
‘community  already  understands  that 
OSHA  has  statutory  authority  to  impose 
penalties  on  employers  who  violate 
OSHA  standards  and  regulations  and 
thus  that  describing  this  authority  was 
unnecessary.  OSHA  agrees  with  diese 
commenters,  and  this  provision  is  not 
included  in  the  final  regulation. 

As  previously  described,  OSHA  has 
included  in  the  final  regulation  three 
non-mandatory  appendices  (A,  B,  and 
C)  to  assist  employers  in  complying 
with  this  regulation.  These  appendices 
were  the  direct  result  of  numerous 
favorable  comments  received  to  a 
question  raised  in  the  proposal*  asking 
whether  or  not  OSHA  should  develop 
sample  abatement  certification  forms. 

By  supplying  employers  with  samples 
of  most  of  the  documents  this  regulation 
requires,  OSHA  is  reducing  burdens  on 
employers,  facilitating  compliance,  and, 
in  turn,  enhancing  employee  protection. 

m.  References 

Government  Accounting  Office 
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IV.  Pertinent  Legal  Authority 

This  final  regiilation  is  authorized  by 
Sections  8(c)(1),  8(g)(2),  and  9(b)  of  the 
Occupation^  ^fety  and  Health  Act  of 
1970  (the  Act),  29  U.S.C.  657  and  658. 
Under  Section  8(c)(1)  “[e)ach  employer 
shall  make,  keep  and  preserve,  and 
make  available  to  the  Secretary  or  the 
Secretary  of  Health  [and  Human 
Services]  *  *  *,  such  records  regarding 
his  activities  relating  to  this  Act  as  the 
Secretary,  in  cooperaticm  with  the 
Secretary  of  Health  [and  Hiunan 
Services]  *  *  *,  may  prescribe  by 
regulation  as  necessary  or  appropriate 
for  the  enforcement  of  this  Act  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
accidents  and  illnesses.”  Additionally, 
pursuant  to  Section  8(c)(1),  the 
Secretary,  has  authority  to  issue 
regulations  requiring  employers  to  keep 
their  employees  informed  of  the 
employers’  responsibilities  under  the 
Act.  Section  8^(2)  empowers  the 
Secretary  of  Labor  to  “prescribe  such 
rules  and  regulations  as  he  may  deem 
necessary  to  carry  out  [his] 
responsibilities  under  this  Act.”  Section 
9(b)  authorizes  the  Secretary  to 
promulgate  regulations  associated  with 
theposting  of  citations. 

The  Agency’s  respcxisibilities  vmder 
the  Act  are  defined  largely  by  the 
enumerated  piuposes,  induing: 
Providing  for  appropriate  reporting 
procedures  that  will  help  achieve  the 
objectives  of  this  Act  and  accurately 
describe  the  nature  of  the  occupational 
safety  and  health  problem  (29  U.S.C. 
651(b)(12));  developing  innovative 
methods,  techniques,  and  approaches 
for  dealing  with  occupational  safety  and 
health  problems  (29  U.S.C.  651(b)(5)); 
and  providing  an  effective  enforcement 
program  (29  U.S.C.  651(b)(10)). 

For  the  reasons  set  forth  in  the 
preamble,  the  Assistant  Secretary  asserts 
that  this  final  regulation  is  necessary 
and  appropriate  to  conduct  enforcement 
res|>onsibilities  under  the  Act,  to 
develop  information  about  the 
prevention  of  occupational  accidents 
and  illnesses,  and  to  inform  employees 
of  their  protections  and  obligations 
under  the  Act. 

V.  Paperwoiic  Reduction  Act  fd  1995 

The  final  rule  does  not  contain  a 
collection  of  information  within  the 
meaning  of  the  Paperwork  Reduction 
Act  (“PRA”).  The  PRA  applies  to 
collections  of  information  that  establish 


“identical”  recordkeeping  or  reporting 
requirements  applicable  to  ten  or  more 
persons.  The  Act  exempts  information 
obtained  “during  the  conduct  of  *  *  * 
an  administrative  action  or  investigation 
involving  an  agency  against  specific 
individuals  or  entities  *  *  *”44  U.S.C. 
3518(c)(l)(B)(ii).  In  addition, 
“information”  does  not  include  simple 
certifications. 

The  final  rule  addresses  OSHA’s 
investigation  procedures  for  assuring 
abatement  in  specific  cases,  i.e.,  those 
where  a  case  file  is  open  for  the  conduct 
of  an  inspection  of  safety  and  health 
conditions  in  the  particular  employer’s 
workplace  and  where  specific  violations 
are  found.  The  purpose  of  an  OSHA 
inspection  or  aobninistrative  action  is  to 
protect  employees  by  achieving 
abatement  of  &e  hazards  identified  at 
the  workplace.  This  purpose  is  not 
fulfilled,  and  the  case  file  is  not  closed, 
imtil  OSHA  is  satisfied  that  abatement 
has  in  fact  occurred.  The  hazards  cited 
and  the  abatement  measures  undertaken 
are  specific  to  the  equipment,  workplace 
configuration,  and  other  characteristics 
of  a  given  workplace  and  the  work 
operations  conducted  at  that  site. 

OSHA  has  tailored  the  requirements 
of  the  final  rule  to  the  seriousness  of  the 
particular  cited  hazard,  the  time  that 
will  be  needed  for  abatement,  and  the 
response  the  employer  has  taken  toward 
abating  the  hazard.  If  the  employer 
abates  the  hazard  during  inspection  or 
within  24  hours  thereafter,  no 
abatement  certification  is  required. 
Further,  if  the  cited  condition  involves 
an  other-than-serious  violation  or  where 
the  circumstances  otherwise  make  it 
appropriate,  only  a  certification  of 
abatement  is  required.  Only  in 
individual  cases  where  more  serious 
hazards  are  encountered  (e.g.,  violative 
conditions  resulting  in  a  willful  or 
repeat  citation  or  in  a  serious  citation 
which  the  Agency  specifically  identifies 
as  requiring  additional  evidence)  does 
the  final  rule  require  a  cited  employer 
to  submit  additional  proof  of  abatement. 
The  documentation  submitted  vyill  vary 
with  the  individual  circumstances  of  the 
case. 

The  determination  that  this  final  rule 
is  not  within  the  coverage  of  the 
Paperwork  Reduction  Act  has  been 
made  by  OSHA  after  careful  review  of 
the  Act,  its  legislative  history,  the 
implementing  regulations  (5  CFR  Part 
1320),  and  OMB’s  1989  “Information 
Collection  Handbook.”  This 
determination  is  consistent  with 
OSHA’s  traditional  practice.  As 
discussed  above,  OSHA’s  field  offices 
have  traditionally  collected  from 
employers  evidence  that  cited  violations 
'  have  brnn  abated,  and  these 
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submissions  have  not  been  treated  as 
subject  to  the  Paperwork  Reduction  Act. 
OSHA  notes,  however,  that  at  the  time 
the  proposed  rule  was  published  in 
1994,  the  Agency  submitted  a  request 
for  clearance  of  the  rule  under  the  PRA 
to  OMB  and  invited  public  comment  on 
the  request.  OSHA  has  now  determined 
that  the  final  rule  does  not  contain  a 
collection  of  information  within  the 
meaning  and  scope  of  the  Paperwoilc 
Reduction  Act  of  1995. 

VI.  Summary  of  the  Economic  Analysis 
of  the  Final  Abatement  Verification 
Rule 

Under  Executive  Order  (EO)  12866, 
OSHA  is  required  to  conduct  an 
economic  analysis  of  the  costs,  benefits, 
and  economic  impacts  of  major  rules 
promulgated  by  the  Agency.  There  {ue 
several  criteria  for  determining  which 
rules  are  major,  as  defined  by  the  EO. 

The  final  abatement  verification  rule 
does  not  meet  any  of  the  criteria  for  a 
major  rule.  However,  to  provide 
employers,  employees,  and  other 
interested  parties  with  information  on 
the  data  and  reasoning  relied  on  by  the 
Agency,  OSHA  has  ai^yzed  the 
economic  impacts  of  this  rule.  The 
complete  Final  Economic  Analysis  is 
available  in  the  docket  for  this 
rulemaking  [Docket  C-03]. 

The  final  abatement  verification 
regulation  requires  employers  who  have 
b^n  cited  for  violations  of  the 
Occupational  Safety  and  Health  Act  to 
certify  that  they  have  abated  the 
hazardous  condition  for  which  they 
were  cited,  to  dociunent  the  methods 
they  have  used  to  abate  the  hazard,  and 
to  notify  those  employees  who  were 
exposed  to  the  hazard  of  the  abatement 
actions  they  have  taken.  In  most  cases, 
employers  will  be  able  to  certify 
abatement  using  a  simple  one-page  form 
letter  supplied  by  OSHA.  In  cases 
involving  more  serious  violations, 
addition^  abatement  documentation  is 
required. 

OSHA  has  required  employers  to 
provide  evidence  of  abatement  for  cited 
hazardous  conditions  for  more  than  20 
years,  following  the  procedures  for 
abatement  verification  set  forth  in  the 
Field  Operations  Manual  and  its 
successor  publication,  the  Field 
Inspection  Reference  Manual.  When 
employers  did  not  provide  the  requested 
information,  or  provided  insufficient 
information,  the  Agency  wrote  or 
phoned  employers  to  prompt  them  to 
supply  the  requested  information.  If 
necessary,  the  Agency  contacted 
employers  repeatedly  or  made  follow-up 
inspections  to  ensure  that  the  cited 
violations  had  been  abated.  These 
dunning  efforts  are  unnecessarily 


resource-intensive  for  both  the  Agency 
and  cited  employers.  Employers  who 
have  in  the  past  ignored  Federal  and 
State-plan  agency  requests  for 
verification  that  abatement  has  taken 
place  will  now  be  required  to  provide 
these  materials  or  risk  being  cited  by 
OSHA. 

The  final  regiilation  reduces  the 
biirden  on  cited  employers  by  generally 
requiring  less  abatement  information 
than  before  and  by  providing  simple 
forms  to  assist  employers  to  comply. 
(Employers  may  also  use  forms  of  ffieir 
own  design  that  contain  the  same 
information.) 

Several  significant  revisions  made  to 
the  regulation  since  the  proposal  have 
reduced  the  co^ts  employers  will  incur 
to  comply.  For  example,  under  the  final 
regulation: 

•  Violations  that  are  immediately 
abated  require  no  abatement 
certification. 

•  For  other-than-serious  violations, 
and  for  most  serious  violations,  only  a 
simple  abatement  letter  is  required  to 
verify  abatement  (a  sample  format  for 
this  letter  is  provided  by  OSHA). 

Overall,  OSHA  estimates  that  90  percent 
of  all  violations  will  require  only  a 
simple  letter  certifying  that  abatement 
has  occurred. 

•  Employers  are  required  to  provide 
additional  documentation  (proof)  of 
abatement  only  for  the  more  serious 
violations.  The  Agency  estimates  that  no 
more  than  sixteen  percent  of  all  serious 
violations  will  require  such  additional 
dociunentation. 

•  Abatement  plans,  when  required, 
will  generally  be  simple,  one-page 
documents  (see  Appendix  B). 

•  Progress  reports,  when  required, 
have  been  simplified  to  require  only  a 
single-sentence  description  of  the 
interim  actions  taken.  OSHA  is  also 
providing  a  sample  form  for  abatement 
plans  and  progress  reports. 

•  For  employers  wno  have  movable 
equipment  that  has  been  cited  as  a 
serious  hazard  by  OSHA,  the  final 
regulation  allows  employers  either  to 
post  a  copy  of  the  citation  on  the  cited 
equipment  or  to  attach  a  warning  tag, 
supplied  by  OSHA  or  devised  by  the 
employer,  to  this  eqviipment  to  dert 
affected  employees  to  the  presence  of 
the  hazard. 

Summary  of  the  Costs  and  Benefits  of 
the  Final  Regulation 

In  most  cases,  OSHA  estimates  that 
the  final  regulation  will  reduce  the  costs 
that  cited  employers  ciurently  incur  to 
verify  abatement.  This  conclusion  is 
based  primarily  on  the  fact  that  the  final 
regulation  will  only  affect  those 
employers  who  are  actually  cited  for 


violations  (i.e.,  about  two-thirds  of 
inspected  employers  currently)  and  on 
evidence  that  most  of  these  cited 
employers  already  supply  Federal  and 
State-plan  enforcement  agencies  with 
more  information  on  abatement  than 
will  be  required  under  the  final 
regulation.  Overall,  the  cost  of 
compliance  for  employers  to  verify 
abatement  is  estimated  to  be  $2  million  , 
less  per  year  than  employers  are 
currently  incurring  (estimated  to  be  $4.4 
million)  to  comply  with  OSHA’s 
administrative  procedures  for  abatement 
verification. 

Th^  Agency  estimates  that  the  final 
abatement  verification  regulation  will 
save  employers  an  additional  $4  million 
annually  because  they  will  no  longer 
expend  their  time  and  money  to 
respond  to*dunning  efforts  to  ensure 
that  abatement  has  taken  place.  The 
final  rule’s  net  benefits,  or  cost  savings, 
for  employers  are  estimated  to  be  $6 
million  annually:  a  $2  million  savings 
in  reduced  paperwork  to  complete 
abatement  verification  forms  and  a  $4 
million  savings  in  reduced  personnel 
time  and  effort  to  respond  to  OSHA 
phone  and  mail  inquiries  about  the 
status  of  abatement.  In  addition,  the 
Agency  estimates  that  Federal  and  State- 
plan  agencies  will  experience  resource 
savings  of  $4.5  million  aimually  under 
the  fi^  regulation  (i.e.,  will  save  this 
amount  in  personnel  costs  formerly 
expended  in  dunning  activity  and 
follow-up  inspections).  Other  benefits  of 
the  final  regulation  include  enhanced 
worker  protection  because  hazards  will 
be  abat^  more  quickly,  and  greater 
employee  awareness  of,  and 
participation  in,  the  employer’s 
abatement  activities. 

For  a  complete  discussion  of  the 
methodology  used  to  develop  the  costs 
of  compliance,  cost  savings,  and  net 
benefits  of  the  final  abatement 
verification  regulation,  see  the  Final 
Economic  Analysis  in  the  docket  for  this 
rulemaking. 

Vn.  Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq., 
OSHA  has  performed  a  screening 
analysis  to  identify  any  significant 
economic  impacts  of  the  final  regulation 
on  a  substantial  number  of  small 
businesses.  At  the  time  of  the  proposal, 
OSHA’s  Preliminary  Regulatory  Impact 
Assessment  specifically  stated  that  the 
regulation  would  not  have  such 
impacts.  OSHA  received  no  comments 
on  this  conclusion  or  the  methodology 
used  to  reach  that  determination. 
Accordingly,  the  Agency  certifies  that 
the  final  regulation  will  not  have  a 
significant  impact  on  a  substantial 
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number  of  small  businesses,  defined  for 
the  purpose  of  this  regulation  as  those 
with  fewer  than  20  employees. 

As  discussed  in  Section  VI  of  this 
preamble,  the  final  regulation  will 
reduce  the  costs  small  establishments 
currently  incur  to  comply  with  OSHA’s 
procedural  requirements  for  abatement 
verification.  The  cost  of  the  final 
regulation  for  employers  in  those  small 
establishments  that  receive  OSHA 
citations,  including  those  for  small 
governmental  entities  regulated  under 
State-plan  programs,  is  well  below  any 
measure  of  significant  economic  impact. 
The  Agency  therefore  concludes  thdt 
this  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Vm.  Environmental  Impact  Assessment 

Finding  nf  No  Significant  Impact 

This  final  regulation  has  been 
reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C  4321  et  seq.),  the 
regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Part  1500),  and  the  Department  of 
Labor’s  N^A  procedures  (29  CFR  Part 
11).  Because  the  regulation  exclusively 
addresses  re{K)rting  requirements,  it  will 
not  have  an  impact  on  the  environment 
or  result  in  the  release  of  materials  that 
contaminate  natural  resomces  or  the 
environment. 

DL  Federalism 

The  final  regulation  has  been 
reviewed  in  accordance  with  Executive 
Order  12612  (52  FR  41685),  regarding 
Federalism,  l^s  Order  reqviires  that 
agencies,  to  the  extent  possible,  refiain 
^m  limiting  state  policy  options, 
consult  with  States  prior  to  taking  any 
actions  that  would  restrict  state  policy 
options,  and  take  such  actions  only  if 
clear  constitutional  authority  exists  and 
the  problem  is  of  national  scope.  The 
Order  provides  for  preemptipn  of  State 
law  only  if  a  clear  Congressional  intent 
has  been  expressed  for  the  Agency  to  do 
so.  Any  sudi  preemption  is  to  be 
limited  to  the  extent  possible. 

With  respect  to  states  that  do  not  have 
OSHA-approved  occupational  safety 
and  health  State  plans,  the  final 
regulation  conforms  to  the  preemption 
provisions  of  Section  18  of  the  OSH  Act 
(29  U.S.C  667):  this  section  preempts 
State  promulgation  and  enforcement  of 
requirements  dealing  with  occupational 
safety  and  health  issues  covered  by 
Federal  OSHA  standards  imless  the 
state  has  an  OSHA-approved  Sate  plan. 
(See  Gade  v.  National  Solid  Wastes 
Management  Association,  112  S.Ct. 


2374  (1992).)  Since  states  without  State 
plans  are  prohibited  already  from 
issuing  citations  for  violations  of 
requirements  covered  by  Federal  OSHA 
standards,  this  final  regulation  does  not 
expand  this  limitation. 

The  Agency  certifies  that  this  final 
regulation  has  been  assessed  in 
accordance  with  the  principles,  criteria, 
and  requirements  set  forth  under 
Sections  2  through  5  of  Executive  Order 
12612.  Section  18(c)(2)  of  the  OSH  Act 
(29  U.S.C.  667(c)((2))  provides  that  an 
OSHA-approved  State  plan  must 
provide  for  the  development  and 
enforcement  of  safety  and  health 
standards  that  are,  or  will  be,  at  least  as 
elective  as  the  Federal  program.  In 
implementing  this  requirement,  29  CFR 
1902.3(d)(1)  requires  a  State  plan  to 
establish  a  program  for  the  enforcement 
of  state  standards  that  is,  or  will  be,  at 
least  as  effective  as  the  standard 
provided  imder  the  OSH  Act,  and 
provide  assurances  that  the  State  plan 
enforcement  program  will  continue  to 
be  at  least  as  efiective  as  the  Federal 
program.  Furthermore,  29  CFR  1902.4(a) 
requires  state  plans  to  establish  the 
same  procediues  and  rules  that  are 
established  by  Federal  OSHA,  or 
alternative  procedures  and  rules  as 
efiective  as  the  Federal  procedures  and 
rules.  In  particular,  a  State  plan  must 
provide  that  employees  be  informed  of 
their  protections  and  obligations  \mder 
the  Act.  (See  29  CFR  1902.4(c)(2)(iv).) 
The  plan  also  must  provide  for  prompt 
notice  to  employers  and  employees 
when  an  alleged  violation  of  standards 
has  occurred,  including  the  proposed 
abatement  requirements,  by  such  means 
as  the  issuance  and  posting  of  citations. 
(See  29  CFR  1902.4(c)(2)(x).)  Since  this 
final  regulation  will  improve  Federal 
OSHA’s  enforcement  of  the  OSH  Act 
and,  in  particular,  will  foster  the 
abatement  of  violations  and 
communication  to  employees  about 
their  protections  under  the  Act,  State 
plans  will  be  required  to  adopt  an 
identical  regulation,  or  an  equivalent 
regulation  that  is  at  least  as  efiective  as 
the  Federal  regulation,  within  six 
months  of  Federal  promulgation.  Thus, 
the  final  regulation  complies  with 
Executive  Order  12612  with  respect  to 
State  Plan  States  because  (1)  the  final 
regulation  deals  with  a  problem  of 
national  scope,  and  (2)  the  OSH  Act 
requires  that  State  Plan  States  adopt  the 
OSHA  regulation  or  an  equally-efiective 
regulation.  Since  a  number  of  State  Plan 
States  already  have  abatement- 
verification  and  employee-notification 
procedures  similar  to  the  requirements 
specified  imder  this  regulation,  they 
will  only  need  to  reissue  the 


requirement  as  an  enforceable 
reflation. 

State  comments  were  invited  on 
prepublication  drafts  of  both  the 
proposed  and  final  regulation,  and  these 
comments  were  fully  considered  before 
a  final  regulation  was  promulgated.  Two 
State  Plan  States,  Michigan  and 
Minnesota,  commented  (Exs.  4-86  and 
4-87,  respectively)  on  the  draft 
proposed  regulation.  Michigan  and 
Miimesota  again  submitted  comments 
on  the  draft  final  regulation,  along  with 
Maryland  (Exs.  4-89, 4-90,  and  4-91, 
respectively).  'These  states  expressed 
concern  about  the  tagging  and  posting 
requirements,  the  paperwork  burden 
these  requirements  impose  on 
employers,  and  the  use  of  additional 
state  resources  to  implement  the 
regulation.  Minnesota  also  wanted  a 
number  of  items  clarified  in  the 
compliance  guidance  that  OSHA  will 
issue  with  this  regulation  (e.’g.,  the 
application  of  the  tagging  and  reporting 
requirements  in  contest^  cases).  The 
final  regulation  has  addressed  the 
States’  concerns  regarding  the  tagging 
and  posting  requirements,  and  lessened 
the  paperwork  burden  for  both 
employers  and  the  enforcement  agencies 
(i.e.,  OSHA  and  State  Plan  States).  This 
reduced  paperwork  burden,  the 
compliance  guidance  that  will 
accompany  ^s  final  regulation,  and  the 
economic  benefits  that  will  accrue  to 
enforcement  agencies  imder  the  final 
regulation  (see  “Economic  Analysis’’ 
above)  will  reduce  the  burden  to,  and 
enhance  the  economic  resources  of,  the 
Federal  and  State  agencies  responsible 
for  enforcing  the  final  regulation. 

OSHA  also  sought  information  from 
the  State  Plan  States  that  require 
abatement  documents  on  their 
experience  with  employers  providing 
false  information  on  the  documents.  On 
average,  these  states  reported  a  f^se- 
information  rate  of  five  per  cent  or  less. 

X.  State  Plans 


Currently.  25  states  and  other 
jurisdictions  have  OSHA-approved 
occupational  safety  and  health  plans. 
These  25  jurisdictions  are:  Alaska, 
Arizona,  California,  Hawaii,  Indiana, 
Iowa,  Kentucky.  Maryland,  Michigan, 
Minnesota,  Nevada,  New  Mexico,  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming;  Connecticut  and  New 
Yoric  have  State  Plan  jurisdiction  for 
state  and  local  government  employees 
onW. 

Tne  25  jurisdictions  with  their  own 
OSHA-approved  occupational  safety 
and  health  plans  are  required  to  adopt 
a  regulation  on  abatement  verification 
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and  employee  notification  that  is  at  least 
as  effective  as  this  Federal  regulation 
within  six  months  of  the  publication 
date  of  the  final  regulation. 

Current  State  ahatement-verification 
and  employee-notification  procedures 
are  describe  in  State  field  operations 
manuals  and/or  directives.  Although 
these  state  procedures  may  differ  ^m 
the  federal  procedures,  the  State  Plan 
States,  like  Federal  OSHA,  generally 
lack  regulations  or  statutory  provisions 
specifically  addressing  this  issue,  and 
thus  do  not  by  regulation  compel 
employers  to  submit  abatement- 
certification  letters  or  other  documents 
to  them;  the  exceptions  are  Wyoming 
and  California,  which  have  a  regulation 
and  legislation,  respectively,  that 
require  employers  to  submit  abatement- 
certification  docriments  be  submitted  to 
the  state  occupational  safety  and  health 
agencies. 

Existing  State  abatement-cerfification 
procedures  are  identical  to  the  current 
Federal  practices  except  as  described 
below: 

(1)  The  following  nine  States  have 
abatement-certification  forms;  Alaska, 
California,  Kentucky,  Michigan,  North 
Carolina.  Oregon,  South  Carolina. 
Washington,  and  Wyoming.  On  these 
forms,  employers  describe  the  specific 
actions  taken  to  correct  each  alleged 
violation.  Alaska,  Oregon,  Washington, 
Michigan,  and  Kentucky  also  ask  for 
documentary  evidence  of  abatement. 
Alaska  requires  employers  to  certify, 
imder  penalty  of  perjury,  that  the 
violations  were  abated  by  the  dates 
specified. 

(2)  For  serious  violations,  California 
has  adopted  legislation  that  requires  an 
abatement  statement  to  be  signed  imder 
penalty  of  perjury. 

(3)  Minnesota  requests  a  progress 
report  for  all  serious,  and  most  other, 
violations  of  the  State’s  general  industry 
and  construction  standai^s. 

(4)  Washington  schedules  follow-up 
inspections  every  six  months  to  assess 
progress  made  on  lengthy  or  multi-step 
abatement  plans. 

(5)  Some  states  (e.g..  South  Carolina 
and  California)  send  a  reminder  letter  to 
employers  just  before  the  abatement- 
certification  form  is  due.  Washington 
reminds  employers  of  this  event  % 
letter  or  telephone.  Kentucky  and 
California  also  send  follow-up  letters  if 
the  form  is  overdue. 

(6)  Maryland  tracks  informal 
conference  settlements  to  determine  if 
the  abatement  dociunentation  is 
adequate. 

(7  j  Wyoming  has  an  enforcement 
regulation  requiring  submission  of 
written  documents  stating  the  date 
abatement  was  accomplished.  Failure  to 


do  so  can  result  in  a  civil  penalty. 
Wyoming  also  can  take  legal  action  to 
enforce  submission  of  abatement  letters. 

(8)  New  York,  which  covers  only  state 
and  local  government  employees, 
conducts  follow-up  inspecticms  to 
validate  abatement  of  every  violation; 
employers  are  not  asked  to  send 
abatement-certification  information  to 
the  state  agency. 

A  number  of  states  have  “red-tag” 
authority,  which  allows  them  to  issue  a 
restraining  order  in  an  immediate- 
danger  situation  involving  hazardous 
equipment  (or  other  condition  or 
practice).  This  red  tag  authority  is 
different  from  the  orange  warning  tag 
required  by  the  abatement  verification 
and  employee  notification  regulation; 
use  of  orange  warning  tags  does  not 
prohibit  operation  of  cited  equipment, 
while  use  of  red  tags  does  prohibit  such 
operation. 

List  of  Subjects  in  29  QFR  Part  1903 

Abatement;  Abatement  certification; 
Abatement  plan;  Progress  reports; 
Abatement  verification;  Employee 
notification;  Movable  equipment; 
Occupational  safety  and  health;  Posting; 
Tags. 

Authority 

This  document  was  prepared  under 
the  direction  of  Gregory  R.  Watchman, 
Acting  Assistant  Sectary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  N.W.,  Washington,  D.C.  20210. 

The  final  regulation  is  issued  pursuant 
to  Sections  8(c)(1),  8(g),  and  9(h)  of  the 
Occupational  S^ety  and  Health  Act  of 
1970  (29  U.S.C.  657,  658). 

Signed  in  Washington,  D.C,  this  19th  day 
of  March  1997. 

Gregory  R.  Watchman, 

Acting  Assistant  Secretary  of  Labor. 

Part  1903  of  CFR  29  is  hereby 
amended  as  set  forth  below. 

Regulatory  Text 
PART  1903-(AMENDED] 

1.  The  authority  citation  for  Part  1903 
of  Title  29  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as  follows: 

Authority:  Sections  8  and  9  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C  657, 658):  5  U.S.C  553;  Secretary 
of  Labor’s  Order  No.  1-90  (55  FR  9033)  or  6- 
96  (62  PR  111),  as  applicable. 

2.  29  CFR  Part  1903  is  amended  by 
redesignating  §§  1903.19, 1903.20,  and 
1903.21  as  §§  1903.20, 1903.21,  and 
1903.22,  respectively,  and  by  adding  a 
new  §  1903.19,  to  read  as  follows; 


{ 1903.19  Abatement  verification. 

Purpose.  OSHA’s  inspections  are 
intended  to  result  in  the  abatement  of 
violations  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  OSH  Act). 
This  section  sets  forth  the  procedures 
OSHA  will  use  to  ensure  abatement. 

These  procedures  are  tailored  to  the 
nature  of  the  violation  and  the 
employer’s  abatement  actions. 

(a)  Scope  and  application.  This 
section  applies  to  employers  who 
receive  a  citation  for  a  violation  of  the 
Occupational  Safety  and  Health  Act. 

(b)  Definitions.  (1)  Abatement  means 
action  by  an  employer  to  comply  with 
a  cited  standard  or  regulation  or  to 
eliminate  a  recognized  hazard  identified 
by  OSHA  during  an  inspection. 

(2)  Abatement  date  means: 

(i)  For  an  uncontested  citation  item, 
the  later  of: 

(A)  The  date  in  the  citation  for 
abatement  of  the  violation; 

(B)  The  date  approved  by  OSHA  or 
established  in  litigation  as  a  result  of  a 
petition  for  modification  of  the 
abatement  date  (PMA);  or 

(C)  The  date  established  in  a  citation 
by  an  informal  settlement  agreement. 

(ii)  For  a  contested  citation  item  for 
which  the  Occupational  Safety  and 
Health  Review  (^mmission  (OSHRC) 
has  issued  a  final  order  affirming  the 
violation,  the  later  of: 

(A)  The  date  identified  in  the  final 
order  for  abatement;  or 

(B)  The  date  computed  by  adding  the 
period  allowed  in  the  citation  for 
abatement  to  the  final  order  date; 

(C)  The  date  established  by  a  formal 
settlement  agreement. 

(3)  Affect^  employees  means  those 
employees  who  are  exposed  to  the 
hazard(s)  identified  as  violation(s)  in  a 
citation. 

(4)  Final  order  date  means: 

(i)  For  an  uncontested  citation  item, 
the  fifteenth  woricing  day  after  the 
employer’s  receipt  of  the  citation; 

(ii)  For  a  contested  citation  item: 

(A)  The  thirtieth  day  after  the  date  on 
which  a  decision  or  order  of  a 
commission  administrative  law  judge 
has  been  docketed  with  the  commission, 
unless  a  member  of  the  commission  has 
directed  review;  or 

(B)  Where  review  has  been  directed, 
the  thirtieth  day  after  the  date  on  which 
the  Commission  issues  its  decision  or 
order  disposing  of  all  or  pertinent  part 
of  a  case;  or 

(C)  The  date  on  which  a  federal 
appeals  court  issues  a  decision  affirming 
the  violation  in  a  case  in  which  a  final 
order  of  OSHRC  has  been  stayed. 

(5)  Movable  equipment  means  a  hand¬ 
held  or  non-hand-held  machine  or 
device,  ptowered  or  unpowered,  that  is 
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used  to  do  work  and  is  moved  within 
or  between  worksites. 

(c)  Abatement  certification.  (1)  Within 
10  (^endar  days  after  the  abatement 
date,  the  employer  must  certify  to 
OSHA  (the  Agency)  that  each  dted 
violation  has  been  abated,  except  as 
provided  in  paragraph  (c)(2)  of  this 
section. 

(2)  The  employer  is  not  required  to 
certify  abatement  if  the  OSHA 
Compliance  Officer,  during  the  on-site 
portion  of  the  inspection: 

(1)  Observes,  within  24  hours  after  a 
violation  is  identified,  that  abatement 
has  occurred;  and 

(ii)  Notes  in  the  citation  that 
abatement  has  occiirred. 

(3)  The  employer’s  certification  that 
abatement  is  complete  must  include,  for 
each  dted  violation,  in  addition  to  the 
information  required  by  paragraph  (h)  of 
this  section,  the  date  and  mediod  of 
abatement  and  a  statement  that  afieded 
employees  and  their  representatives 
have  biwn  informed  of  the  abatement. 

Note  to  paragnqdi  (c):  Appendix  A 
contains  a  sample  Abatement  Certification 
Letter. 

(d)  Abatement  documentation.  (1)  The 
employer  must  submit  to  the  Agency, 
along  with  the  information  on 
abatement  certification  required  by 
paragraph  (c)(3)  of  this  section, 
documents  demonstrating  that 
abatement  is  complete  for  each  willful 
or  repeat  violation  and  for  any  serious 
violation  for  which  the  Agency 
indicates  in  the  dtation  that  such 
abatement  documentation  is  required. 

(2)  Documents  demonstrating  that 
abatement  is  complete  may  indude,  but 
are  not  limited  to,  evidence  of  the 
purchase  or  repair  of  equipment, 
photographic  or  video  evidence  of 
abatement,  or  other  written  records. 

(e)  Abatement  plans.  (1)  The  Agency 
may  require  an  employer  to  submit  an 
abatement  plan  for  each  dted  violation 
(except  an  other-than-serious  violation) 
when  the  time  permitted  for  abatement 
is  more  than  90  calendar  days.  If  an 
abatement  plan  is  required,  the  dtation 
must  so  indicate. 

(2)  The  employer  must  submit  an 
abatement  plan  for  each  dted  violation 
within  25  calendar  days  from  the  final 
order  date  when  the  dtation  indicates 
that  such  a  plan  is  required.  The 
abatement  plan  must  identify  the 
violation  and  the  steps  to  be  taken  to 
achieve  abatement,  including  a  schedule 
for  completing  abatement  and,  where 
necessary,  how  employees  will  be 
protected  from  exposiue  to  the  violative 
condition  in  the  interim  until  abatement 
is  complete. 


Note  to  paragraph  (e):  Appendix  B 
contains  a  Sample  Abatement  Plan  form. 

(f)  Pro^ss  reports.  (1)  An  employer 
who  is  required  to  submit  an  abatement 
plan  may  also  be  required  to  submit 
periodic  progress  reports  for  each  cited 
violation.  The  dtation  must  indicate: 

(1)  That  periodic  progress  reports  are 
required  and  the  dtation  items  for 
which  they  are  required; 

(ii)  The  date  on  which  an  initial 
progress  report  must  be  submitted, 
which  may  be  no  sooner  than  30 
calendar  days  after  submission  of  an 
abatement  plan; 

(iii)  Whether  additional  progress 
reports  are  required;  and 

(iv)  The  date(s)  on  which  additional 
progress  reports  must  be  submitted. 

(2)  For  each  violation,  the  progress 
report  must  identify,  in  a  single 
sentence  if  possible,  the  action  taken  to 
achieve  abatement  and  the  date  the 
adion  was  taken. 

Note  to  paragr^ih  (f);  Appendix  B 
contains  a  Sample  Progress  Report  Form. 

(g)  Employee  notification.  (1)  The 
employer  must  inform  affeded 
employees  and  their  representative(s) 
about  abatement  adivities  covered  by 
this  section  hy  posting  a  copy  of  each 
docmnent  submitted  to  the  Agency  or  a 
summary  of  the  document  near  the 
place  where  the  violation  occurred. 

(2)  Where  such  posting  does  not 
efiectively  inform  employees  and  their 
representatives  about  abatement 
activities  (for  example,  for  employers 
who  have  mobile  woric  operations),  the 
employer  must: 

(i)  Post  each  document  or  a  summary 
of  the  document  in  a  location  where  it 
will  be  readily  observable  by  afieded 
employees  and  their  representatives;  or 

(ii)  Take  other  steps  to  communicate 
fully  to  afieded  employees  and  their 
representatives  about  abatement 
activities. 

(3)  The  employer  must  inform 
employees  and  their  representatives  of 
their  right  to  examine  and  copy  all 
abatement  documents  submitted  to  the 
Agency. 

(i)  Aji  employee  or  an  employee 
representative  must  sulmiit  a  request  to 
examine  and  copy  abatement 
documents  witMn  3  working  days  of 
receiving  notice  that  the  documents 
have  been  submitted. 

(ii)  The  employer  must  comply  with 
an  employee’s  or  employee 
representative’s  request  to  examine  and 
copy  abatement  documents  within  5 
working  days  of  receiving  the  request. 

(4)  The  employer  must  ensure  that 
notice  to  employees  and  employee 
representatives  is  provided  at  the  same 
time  or  before  the  information  is 


provided  to  the  Agency  and  that 
abatement  dociunents  are: 

(i)  Not  altered,  defaced,  or  covered  by 
other  material;  and 

(ii)  Remain  posted  for  three  working 
days  after  submission  to  the  Agency. 

(h)  Transmitting  abatement 
documents.  (1)  The  employer  must 
include,  in  each  submission  required  by 
this  section,  the  following  information: 

(i)  The  employer’s  name  and  address; 

(ii)  The  inspection  number  to  which 
the  submission  relates; 

(iii)  The  citation  and  item  numbers  to 
wffich  the  submission  relates; 

(iv)  A  statement  that  the  information 
submitted  is  accurate;  and 

(v)  The  signature  of  the  employer  or 
the  employer’s  authorized 
representative. 

(2)  The  date  of  postmark  is  the  date 
of  submission  for  mailed  documents. 

For  documents  transmitted  by  other 
means,  the  date  the  Agency  receives  the 
document  is  the  date  of  submission. 

(1)  Movable  equipment.  (1)  For 
serious,  repeat,  and  willful  violations 
involving  movable  equipment,  the 
employer  must  attach  a  warning  tag  or 
a  copy  of  the  citation  to  the  operating 
controls  or  to  the  cited  component  of 
equipment  that  is  moved  within  the 
worksite  or  between  worksites. 

Note  to  paragraph  (iMl):  Attaching  a  copy 
of  the  citation  to  the  equipment  is  deemed  by 
OSHA  to  meet  the  tagging  requirement  of 
paragraph  (iXt)  of  this  section  as  well  as  the 
posting  requirement  of  29  CFR  1903.16. 

(2)  'The  employer  must  use  a  warning 
tag  that  properly  warns  employees  about 
the  natxue  of  the  violation  involving  the 
equipment  and  identifies  the  location  of 
the  citation  issued. 

Note  to  paragraph  (iX2):  Non-Mandatory 
Appendix  C  contains  a  sample  tag  that 
employers  may  use  to  meet  this  requirement. 

(3)  If  the  violation  has  not  already 
been  abated,  a  warning  tag  or  copy  of 
the  citation  must  be  attached  to  the 
equipment: 

(i)  For  hand-held  equipment, 
immediately  after  the  employer  receives 
the  citation;  or 

(ii)  For  non-hand-held  equipment, 
prior  to  moving  the  equipment  within  or 
between  worksites. 

(4)  For  the  construction  industry,  a  tag 
that  is  designed  and  used  in  accoi^ance 
with  29  CFR  1926.20(b)(3)  and  29  CFR 
1926.200(h)  is  deemed  by  OSHA  to  meet 
the  requirements  of  this  section  when 
the  information  required  by  paragraph 
(i)(2)  is  included  on  the  tag. 

(5)  The  employer  must  assure  that  the 
tag  or  copy  of  the  citation  attached  to 
movable  equipment  is  not  altered, 
defaced,  or  covered  by  other  material. 

(6)  The  employer  must  assure  that  the 
tag  or  copy  of  the  citation  attached  to 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  101  and  102 

Foods  and  Drugs;  Technicai 
Amendments 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  correct  those  portions  that 
pertain  to  foods.  This  action  is  being 
taken  to  improve  the  accuracy  and 
clarity  of  the  regulations. 

EFFECTIVE  DATE:  March  31. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerad  L.  McCowin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
150),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-205-4561. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  its  regulations  in  parts  101 
and  102  (21  CFR  parts  101  and  102)  to 
correct  certain  portions  that  pertain  to 
foods. 

1.  In  the  Federal  Register  of  April  2, 
1993  (58  FR  17328),  FDA  published 
corrections  to  the  January  6, 1993,  final 
rule  entitled  “Food  Labeling;  Mandatory 
Status  of  Nutrition  Labeling  and 
Nutrient  Content  Revision,  Format  for 
Nutrition  Label”  (58  FR  2079).  In  the 
April  2, 1993,  document,  FDA  corrected 
the  word  “Foods”  at  the  beginning  of 
the  fourth  sentence  of  paragraph  (jK4)  in 
§  101.9  to  read  “Examples  of  foods”  (58 
FR  17328  at  17331).  However,  in  the 
August  18, 1993,  technical  corrections 
to  §  101.9  (58  FR  44063  at  44083),  the 
April  2, 1993,  correction  to  §  101.9(j)(4) 
was  inadvertently  omitted.  In  this 
docummt,  the  agency  is  correcting  the 
word  “Foods”  that  occurs  at  the 
beginning  of  the  fourth  sentence  in 

$  101.9(j)(4)  to  read  “Examples  of 
foods”. 

2.  In  the  Federal  Register  of  January 
4, 1994  (59  FR  378),  FDA  published  a 
final  rule  entitled  “Food  labeling; 
Requirements  for  Nutrient  Content 
Claims  for  Dietary  Supplements  of 
Vitamins,  Minerals,  Herbs,  and  Other 
Similar  Nutritional  Substances.”  In  that 
document,  the  agency  amended  §  101.60 
by  redesignating  paragraphs  (c)(4)  and 
(c)(5)  as  paragraphs  (c)(5)  and  (c)(6).  In 
maiung  this  ^ange,  the  agency 
inadvertently  failed  to  change  a 
reference  to  old  §  101.60(c)(4)  in  the  first 
sentence  of  redesignated  paragraph 
(c)(6)  to  reflect  that  old  paragraph  (c)(4) 


had  been  redesignated  as  paragraph 
(c)(5).  In  this  document,  the  agency  is 
correcting  that  oversight.  , 

3.  In  the  Federal  Register  of  January 
6, 1993  (58  FR  2665),  FDA  published  a 
final  rule  entitled  “Food  Ladling; 

Health  Claims;  Calcium  and 
Osteoporosis.”  This  rule,  among  other 
things  established  the  requirements  that 
must  be  met  for  a  food  to  bear  a  health 
claim  regarding  the  relationship 
between  calcium  and  osteoporosis.  One 
of  these  requirements, 

§  101.72(c)(2)(ii)(A),  specifies  that  the 
food  shall  meet  or  exceed  the 
requirements  for  a  “high”  level  of 
calcium.  However,  in 
§  101.72(c)(2)(ii)(A)  when  referencing 
the  section  in  which  the  term  “high”  is 
defined  in  §  101.54,  the  agency 
inadvertently  referred  to  paragraph  (c), 
which  defines  the  term  “good  source,” 
instead  of  paragraph  (b),  which  defines 
the  term  “high.”  TOA  is  correcting  this 
inadvertent  error. 

4.  In  the  Federal  Register  of  January 
6, 1993  (58  FR  2302),  FDA  published  a 
final  rule  entitled  “Food  Labeling: 
Nutrient  Content  Claims,  General 
Principles,  Definition  of  Terms; 
Definitions  of  Nutrient  Content  Claims 
for  the  Fat.  Fatty  Acid,  and  Cholesterol 
Content  of  Food.”  This  final  rule,  among 
other  things,  revoked  §  101.25  (58  FR 
2302  at  2413).  In  the  Federal  Register  of 
June  3, 1996  (61  FR  27771),  FDA 
published  a  final  rule  entitled 
“Revocation  of  Certain  Regulations 
Affecting  Food.”  This  final  rule,  among 
other  things,  revoked  §§  105.67  and 
105.69  (21  CFR  105.67  and  105.69)  (61 
FR  27771  at  27779).  However,  in  issuing 
these  two  final  rules,  the  agency 
inadvertently  neglected  to  remove  the 
cross  references  to  these  three  sections 
in  §  101.108(a)  and  (b).  In  this 
document,  FDA  is  modifying 

§  101.108(a)  and  (b)  to  correct  this 
inadvertent  omission. 

5.  In  the  Federal  Register  of  July  2, 
1991  (56  FR  30452),  FDA  published  a 
notice  of  proposed  rulem^ng  entitled 
“Food  LabeUng;  Declaration  of 
Ingredients,  Common  or  Usual  Name  for 
Nonstandardized  Foods;  Diluted  Juice 
Beverages.”  In  that  proposed  rule^FDA 
propos^  to,  among  other  things, 
establish  common  or  usual  name 
requirements  for  beverages  that  contain 
less  than  100  percent  and  more  than  0 
percent  fixiit  or  vegetable  juice.  In 
response  to  comments  to  the  proposal, 
in  &e  final  rule.  FDA  acknowledged 
that  the  difference  in  phrasing  that 
appeared  in  §  102.33(b)  and  (c)  in  the 
notice  of  proposed  rulemaking  of  July  2, 
1991;  i.e.,  “diluted,  multiple-juice” 
versus  “multiple-juice  beverage”  was 
inadvertent,  and  that  both  should  say 


“diluted,  multiple-juice  beverage”  (58 
FR  2897  at  2918,  January  6, 1993). 
However,  the  agency  inadvertently 
neglected  tc  m^e  the  change  in 
§  102.33(c).  Additionally,  in  that 
proceeding,  in  response  to  a  comment, 
in  the  final  rule  FDA  included  a  new 
paragraph  (d)  in  §  102.33  that  contained 
the  phrasing  “multiple-juice  beverage” 
instead  of  the  preferred  phrasing 
“diluted,  multiple-juice  beverage.”  FDA 
is  correcting  these  inadvertent  errors. 

Publication  of  this  document 
constitutes  final  action  on  these  changes 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553).  Notice  and  public 
procedure  are  unnecessary  because  FDA 
is  merely  correcting  nonsubstantive 
errors. 

List  of  Subjects 
21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  102 

Beverages,  Food  grades  and  standards. 
Food  labeling.  Frozen  foods.  Oils  and 
Fats,  Onions,  Potatoes,  Seafood. 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows; 

Authority:  Secs.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454, 1455);  secs.  201,  301,  402,  403, 409, 

701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  342,  343,  348,  371). 

§101.9  [Amended] 

2.  Section  101.9  Nutrition  labeling  of 
food  is  amended  in  paragraph  (j)(4)  by 
removing  the  first  word  in  the  fourth 
sentence.  “Foods”,  and  adding  in  its 
place  “Examples  of  foods”. 

§101.60  [Amended] 

3.  Section  101.60  Nutrient  content 
claims  for  the  calorie  content  of  foods  is 
amended  in  paragraph  (c)(6)  by 
removing  the  phrase  “in  paragraph 
(c)(4)”  and  adding  in  its  place  “in 
paragraph  (c)(5)”. 

§101.72  [Amended] 

4.  Section  101.72  Health  claims: 
calcium  and  osteoporosis  is  amended  in 
paragraph  (c)(2)(ii)(A)  by  removing  the 
citation  “§  101.54(c)”  and  adding  in  its 
place  “§  101.54(b)”. 

§101.108  [Amended] 

5.  Section  101.108  Temporary 
exemptions  for  purposes  of  conducting 
authorized  food  labeling  experiments  is 
amended  in  paragraph  (a)  by  removing 
the  phrase  “§§  101.9  and  101.25  and 
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with  §§  105.66, 105.67,  and  105.69”  and 
adding  in  its  place  "§§  101.9  and 
105.66”  and  in  p>aragraph  (b)  by 
removing  the  phrase  “§§  101.9  and 
101.25  and  §§  105.66, 105.67,  and 
105.69”  and  adding  in  its  place 
“§§  101.9  and  105.66”. 

PART  102-OOMMON  OR  USUAL 
NAME  FOR  NONSTANDARDIZED 
FOODS 

6.  The  authority  citation  for  21  CFR 
part  102  continues  to  read  as  follows: 

Authority:  Secs.  201, 403,  701  of  the 
Federal  Fo^,  Drug,  and  Ck)smetic  Act  (21 
U.S.C  321,  343,  371). 

§102.33  [Amended] 

7.  Section  102.33  Beverages  that 
contain  fruit  or  vegetable  juice  is 
amended  in  paragraphs  (c)  and  (d)  by 
adding  the  word  “diluted,”  before  the 
phrase  “multiple-)ulce  beverage”. 

Dated:  March  24, 1997. 

William  B.  Schultz, 

Deputy  Commissioner  forPolicy. 

(FR  Doc.  97-7973  Filed  3-28-97;  8:45  am] 
BILLING  COO€  416IM>1-F 


21  CFR  Part  101 
[Docket  No.  95P-0197] 

RIN  0910-AA19 

Food  Labeling:  Health  Claims;  Soluble 
Fiber  From  Whole  Oats  and  Risk  of 
Coronary  Heat  Disease 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulation  that  authorizes  he£dth  claims 
almut  the  relationship  between  soluble 
fiber  from  whole  oats  and  coronary 
heart  disease  (CHD)  to  clarify  and 
correct  its  provisions.  This  action  is 
being  taken  in  response  to  inquiries  that 
FDA  has  received  since  it  issued  this 
regulation. 

EFFECTIVE  DATE:  March  31, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  J.  Saltsman,  Center  for  Food  Safety 
Md  Applied  Nutrition  (HFS-165),  Food 
and  Dmg  Administration,  200  C  St.  SW., 
Washington,  DC  20204,202-205-5483. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  January  23, 
1997  (62  FR  3584),  FDA  published  a 
final  rule  annoimcing  its  decision  to 
authorize  the  use  of  health  claims  on  the 
relationship  between  soluble  fiber  frnm 
whole  oats  (i.e.,  oat  bran,  rolled  oats. 


and  whole  oat  flour)  and  the  risk  of  CHD 
(§  101.81  (21  CFR  101.81)).  Since  then, 
questions  have  been  raised  regarding  the 
meaning  of  the  regulation.  Therefore, 

FDA  is  amending  §  101.81  to  correct  and 
clarify  the  regulation. 

n.  Nature  of  the  (Haim  (§  101.81(c)(2Ki)) 

Section  101.81(c)(2)(i)(C)  states  that 
“in  specifying  the  substance,  the  claim 
uses  the  term  ‘soluble  fiber’  qualified  by 
either  the  use  of  the  name  of  the  eligible 
source  of  whole  oat  soluble  fiber 
(provided  in  paragraph  (c)(2)(ii)  of  this 
section)  or  the  name  of  the  food 
product.” 

The  agency  is  amending 
§  101.81(c)(2)(i)(C)  to  clarify  that  the 
claim  must  state  the  name  of  the  source 
of  eligible  soluble  fiber,  and  that  it  may 
state  the  name  of  the  food  product  that 
contains  the  sovuce  of  the  soluble  fiber. 

In  the  preamble  to  the  whole  oats  final 
rule  (62  FR  3584  at  3595),  the  eigency 
gave  examples  of  statements  that 
complied  with  §  101.81(c)(2)(i)(C). 

Those  examples  were:  “Solxible  fiber 
ficm  whole  oats  *  •  and  “Soluble 
fiber  firom  oatmeal 
*  *  *.”  The  agency  stated  that: 

In  each  case,  the  inclusion  of  information 
about  the  source  or  the  product  qualifies  the 
tenn  soluble  fiber  so  that  the  consumer  is  not 
misled  to  believe  that  all  soluble  fiber  may 
reduce  the  risk  of  CHD.  The  manufacturer 
may  also  clarify  the  information  for  those 
product  names  that  do  not  indicate  the  name 
of  the  soluble  fiber  source,  for  instance: 
“Soluble  fiber  from  the  oat  bran  in  this 
product  *  * 

62  FR  3584  at  3595 

As  the  discussion  of  this  provision  in 
the  final  tried  to  make  clear,  it  was  the 
agency’s  intention  that  the  claim  use  the 
name  of  the  whole  oat  food,  i.e.,  oat 
bran,  rolled  oats,  or  whole  oat  flour,  that 
is  the  sotuce  of  soluble  fiber,  so  that  the 
consumer  would  not  be  misled  to 
believe  that  all  soluble  fibers  that  may 
be  present  in  the  food  may  reduce  the 
risk  of  CHD.  However,  the  agency  has 
come  to  recognize  that  a  claim  such  as 
“Soluble  fiber  from  Today’s  (Cereal  as 
part  of  a  diet  low  in  saturated  fat  and 
cholesterol  may  reduce  the  risk  of  heart 
disease,”  which  does  not  identify  the 
source  of  the  soluble  fiber  that  provides 
the  basis  for  the  claim,  satisfies 
§  101.81(c)(2)(i)(C)  in  that  it  uses  the 
term  “soluble  fiber”  qualified  by  the 
name  of  the  product.  Thus,  the 
regulation  does  not  set  out  the  rule  the 
agency  intended  to  embody  in  the 
regulation. 

Ck>nsequently,  FDA  finds  it  necessary 
to  amend  §  101.81(c)(2)(i)(C)  to  make 
clear  that  the  food  source  of  the  beta  0)- 
glucan  soluble  fiber  in  the  product  that 
bears  the  claim  must  be  identified  in  the 
health  claim,  and  that  use  of  the  product 
name  is  optional.  Therefore,  in  t^ 


document,  the  agency  is  correcting 
§  101.81(c)(2)(i)(C)  to  state: 

In  specifyhig  the  substance,  the  claim  uses 
the  term  ‘soluble  fiber’  qualified  by  the  name 
of  the  eligible  source  of  soluble  film 
(provided  in  pera|^ph  (cK2)(ii)  of  this 
section).  Additionally,  the  claim  may  use  the 
name  of  the  food  product  that  contains  the 
eligible  source  of  soluble  fiber. 

in.  Nature  of  the  Food  Eligible  to  Bear 
the  Claim  (§  101.81(cK2Hiii)) 

Section  101.81(c)(2)(iii)(A)  states  that, 
“the  food  shall  contain  at  least  0.75 
gram  (g)  per  reference  amount 
customarily  consumed  of  whole  oat 
soluble  fiber  from  the  eligible  sources 
listed  in  paragraph  (c)(2)(ii)  of  this 
section.”  Section  101.81(c)(2)(ii)  lists 
three  whole  oat  foods  that  are  eligible 
sources  of  ^-glucan  soluble  fiber:  Oat 
bran  (§  101.81(c)(2)(ii)(A)(l)),  rolled  oats 
or  oatmeal  (§  101.81(c)(2)(ii)(A)(2)),  and 
whole  oat  flour  (§  101.81(c)(2)(ii)(A)(d)). 

Questions  have  been  raised  regarding 
whether  an  extract  of  whole  oat 
glucan  soluble  fiber,  such  as  an  extract 
of  ^-glucan  from  oat  bran,  could  be  used 
to  fortify  a  product  and  thus  qualify  for 
the  health  claim. 

FDA  intended  to  make  clear  in 
§  101.81  that  an  extract  of  an  eligible  oat 
food  could  not  Justify  the  use  of  the 
authorized  health  claim.  In  the 
preamble  to  the  whole  oat  final  rule,  the 
agency  stated  that  the  ^-glucan  soluble 
fiber  in  whole  oat  products  is  the 
primary,  but  not  the  only,  component  in 
whole  oats  that  afreets  serum  lipids  (62 
FR  3584  at  3585).  The  agency  also  stated 
that: 

Other  food  sources  of  ^-glucan  soluble 
fiber  (such  as  oat  gum  and  non-oat  sources) 
have  not  been  carefully  reviewed  by  the 
agency,  nor  has  the  tot^ity  of  the  evidence 
on  these  other  sources  of  the  fiber  been 
submitted  to  the  agency  for  review.  Thus,  the 
basis  for  including  a  wider  range  of  frxxl 
sources  of  P-glucan  beyond  whole  oats  in  the 
regiilation  authorizing  health  claims  is  not 
presented  by  the  administrative  record,  and 
consideration  of  these  other  sources  is 
beyond  the  scope  of  this  rulemaking. 

62  FR  3584  at  3587 

It  was  the  agency’s  intention  that  the 
provisions  in  §  101.81(c)(2)(iii)(A) 
define  the  nature  of  the  whole  oat  foods 
that  are  eligible  sources  of  ^-glucan 
soluble  fiber,  and  not  to  suggest  that  ^ 
glucan  soluble  fiber  by  itself  could  be 
used  to  fortify  a  product  for  purposes  of 
making  a  claim. 

The  inquiries  that  FDA  has  received, 
however,  stated  that  FDA  needs  to  make 
its  meaning  even  clearer  in 
§  101.81(c)(2)(ui)(A).  'Therefore,  in  this 
document,  the  agency  is  amending  this 
provision  to  state:  “The  food  product 
shall  include  one  or  more  of  die  whole 
oat  foods  from  §  101.81(c)(2)(ii),  and  the 
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whole  oat  foods  shall  contain  at  least 
0.75  gram  (g)  of  soluble  fiber  per 
reference  amount  customarily 
consumed  of  the  food  product.” 

IV.  Model  Health  Claim  (§  101.81(e)) 

In  light  of  the  revision  to 
§  101.81(c)(2)(i)(C)  in  section  n  of  this 
document,  the  agency  is  making  minor 
changes  to  the  model  claims  in 
§  101.81(e)(1)  and  (eK2).  In  current 
paragraphs  (e)(1)  and  (e)(2)  in  the  model 
claims,  the  name  of  the  soluble  fiber 
source  from  §  101.81(c)(2)(ii)  or  the 
name  of  the  food  product  may  be 
provided.  In  this  document,  the  agency 
is  revising  the  model  claims  to  clarify 
that  the  name  of  the  soluble  fiber  source 
frnm  §  101.81(c)(2)(ii)  must  be  presented 
and,  if  desired,  the  name  of  the  food 
product  may  also  be  provided.  For 
example,  FDA  is  amending 
§  101.81(e)(1)  to  state,  “Soluble  fiber 
frt>m  foods  such  as  {name  of  soluble 
fiber  source  frY>m  section  (c)(2)(ii)  and, 
if  desired,  the  name  of  food  product],  as 
part  of  a  diet  low  in  saturated  fat  and  ^ 
cholesterol,  may  reduce  the  risk  of  heart 
disease.”  Therefore,  a  claim  for  an  oat 
bran-containing  food  may  state, 
“Soluble  fiber  frtnn  foods  such  as  oat 
bran  in  Brand  Name  Cereal,  as  part  of 
a  diet  low  in  saturated  fat  and 
cholesterol,  may  reduce  the  risk  of  heart 
disease.” 


List  of  Subiects  in  21 CFR  Part  101 

Food  labeling.  Nutrition.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food,  ~ 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELING  ' 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Secs.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454, 1455);  secs.  201,  301,  402,  403, 409, 

701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  342,  343,  348,  371). 

2.  Section  101.81  is  amended  by 
revising  paragraphs  (c)(2)(i)(C), 
(c)(2)(iii)(A),  (e)(1),  and  (e)(2)  to  read  as 
follows: 

f  101.81  Heoitti  daims:  Soluble  fiber  from 
whole  oats  and  risk  of  coronary  heart 
disease  (CHD). 

***** 

(c)  *  *  * 

(2)  *  *  * 

(i)  *  *  * 

(C)  In  specifying  the  substance,  the 
claim  uses  the  term  “soluble  fiber” 
qualified  by  the  name  of  the  eligible 
source  of  soluble  fiber  (provided  in 
paragraph  (c)(2)(ii)  of  this  section). 


Additionally,  the  claim  may  use  the 
name  of  the  food  product  that  contains 
the  eligible  source  of  soluble  fiber; 

***** 

(iii)  *  *  * 

(A)  The  food  product  shall  include 
one  or  more  of  the  whole  oat  foods  from 
paragraph  (c)(2)(ii)  of  this  section,  and 
the  whole  oat  foods  shall  contain  at 
least  0.75  gram  (g)  of  soluble  fiber  per 
reference  amount  customarily 
consumed  of  the  food  product; 
***** 

(e)  *  *  • 

(1)  Soluble  fiber  from  foods  such  as 
[name  of  soluble  fiber  source  fanm 
paragraph  (c)(2)(ii)  of  this  section  and, 
if  desir^,  the  name  of  food  product],  as 
part  of  a  diet  low  in  saturated  fat  and 
cholesterol,  may  reduce  the  risk  of  heart 
disease. 

(2)  Diets  low  in  saturated  fat  and 
cholesterol  that  include  soluble  fiber 
from  [name  of  soluble  fiber  soiirce  from 
paragraph  (c)(2)(ii)  of  this  section  and. 
if  desired,  the  name  of  food  product] 
may  reduce  the  risk  of  heart  disease. 

Dated;  March  25, 1997. 

William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  97-7972  Filed  3-28-97;  8:45  ami 
BILUNQ  CODE  4160-01-F 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  882  and  982 

(Docket  No.  FR-4159-P-01] 

RIN  2S77-AB72 

Implementing  Provisions  of  the 
Housing  Opportunity  Program 
Extension  Act  of  1996;  and  Revising 
Section  8  Certificate,  Voucher,  and 
Moderate  Rehabilitation  Admission 
and  Occupancy  Policies 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  admission  and  occupancy 
requirements  for  the  Section  8  Rental 
Certificate,  Rental  Voucher,  and 
Moderate  Rehabilitation  Programs  as 
follows:  Make  certain  applicants 
ineligible  for  admission  if  evicted  from 
housing  assisted  under  the  United 
States  Housing  Act  of  1937;  Terminate 
assistance  to  tenant-based  certificate 
and  voucher  participants  evicted  for 
serious  lease  violations;  Screen  out 
illegal  drug  users  and  alcohol  abusers; 
and  Terminate  assistance  to  illegal  drug 
users  and  alcohol  abusers. 

DATES:  Comment  due  date:  May  30, 

1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  office  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madeline  Hastings,  Associate  Deputy 
Assistant  Secretary  for  the  Office  of 
Public  and  Assist^  Housing 
Operations.  Room  4228,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW,  Washington.  DC 
20410;  telephone  number  (202)  708- 
1842.  (This  telephone  number  is  not 
toll-free.)  For  hearing-  and  speech- 
impaired  persons,  this  number  may  be 
accessed  via  text  telephone  (TTY)  by 
calling  the  Federal  Iiiformation  Relay 
Service  at  (800)  877-8339. 


SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Change  and  Related  Change 
to  Bar  Admission  of  Certain  Evicted 
Tenants 

The  statutory  foundation  for  the 
Section  8  program  is  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a  et 
seq.)  (the  Act).  On  March  28, 1996,  the 
Act  was  amended  by  the  Housing 
Opportunity  Program  Extension  Act  of 
1996  (Pub.  L.  104-120;  110  Stat.  834) 

(the  Extension  Act).  It  makes  an 
individual  who  has  been  evicted  from 
housing  assisted  under  the  United 
States  Housing  Act  of  1937  (public 
housing,  Indian  housing,  Se^on  23,  or 
any  Section  8  program)  for  drug-related 
criminal  activity  ineligible  for 
admission  to  Section  8  housing  for  a  3- 
year  period  beginning  frum  the  date  of 
the  eviction.  TTie  Public  Housing 
Agency  (HA)  has  the  discretion, 
however,  to  determine  that  the  evicted 
individual’s  family  is  eligible  for 
admission  if  the  HA  determines  that  the 
evicted  individual  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  HA  or  that  the 
circumstances  leading  to  the  eviction  no 
longer  exist  (e.g.,  the  individual 
involved  in  drugs  is  no  longer  in  the 
household  because  of  incarceration).  In 
this  proposed  rule,  HUD  would 
interpret  the  3-year  period  to  be  at  least 
3  years,  so  that  an  HA  can  determine  the 
period  of  time  it  believes  reasonable  for 
particular  types  of  drug-related  criminal 
activity,  as  long  as  that  period  is  at  least 
3  years  long. 

The  Extension  Act  also  requires  HAs 
to  establish  standards  for  prohibiting 
occupancy  in  any  Section  8  unit  by  any 
person  who  the  HA  determines  is 
illegally  using  a  controlled  substance,  or 
whose  {mttem  of  illegal  use  of  a 
controlled  substance  or  pattern  of 
alcohol  abuse  would  interfere  with  the 
health,  safety,  or  right  to  peaceful 
enjoyment  of  the  premises  by  other 
residents  of  the  project.  In  this 
connection,  the  Extension  Act 
authorizes  the  HA  administering  the 
,  program  to  determine  whether  an 
applicant  has  been  rehabilitated  frt>m 
drug  or  alcohol  abuse. 

In  this  proposed  rule,  HUD  also 
proposes  two  related  changes  for  tenants 
evicted  from  assisted  housing:  (1) 
Tenants  evicted  frx)m  housing  assisted 
under  the  United  States  Housing  Act  of 
1937  for  serious  lease  violations  would 
be  ineligible  for  admission  to  units 
assisted  under  the  Section  8  Rental 
Certificate,  Rental  Voucher,  and 
Moderate  Rehabilitation  Programs  for  an 
appropriate  period  of  time;  and  (2) 
Siection  8  tenant-based  certificate  and 
voucher  participants  evicted  for  serious 


lease  violations  would  be  ineligible  for 
continued  assistance  by  the  HA.  For 
example,  families  evicted  for  a  serious 
lease  violation  (such  as  committing 
crimes  against  persons  or  property  or 
other  acts  that  affect  the  healffi,  safety, 
or  right  to  peaceful  enjoyment  of  the 
premises  by  other  residents)  would  be 
barred  from  admission  to  Section  8 
housing  for  a  specified  period  and.  if 
applicable,  be  terminate  from  the 
Rental  Certificate  or  Voucher  Program. 
HUD  is  also  proposing  a  similar 
requirement  for  the  public  housing 
program  barring  the  admission  of 
residents  evicted  from  housing  assisted 
imder  the  United  States  Housing  Act  of 
1937  for  serious  lease  violations.  These 
proposals  would  facilitate  efiorts  by 
HUD  and  HAs  to  eliminate  crime  and  to 
impose  tougher  expectations  on 
Federally  assisted  tenants,  holding  them 
responsible  for  their  actions. 

In  order  to  determine  the  eligibility  of 
an  applicant  imder  this  proposed  rule, 
an  HA  needs  to  know  whether  the 
applicant  was  evicted  frtim  housing 
assisted  under  the  U.S.  Housing  Act  of 
1937  and  whether  the  eviction  involved 
drug-related  criminal  activity.  HUD  is 
specifically  requesting  public  comment 
on  ways  HAs  can  share  this  information 
with  each  other,  and  the  best  means  to 
obtain  information  on  evictions  from 
privately  owned  assisted  projects  such 
as  Section  8  new  construction  projects. 

n.  Regulatory  Reinvention 

Consistent  with  Executive  Order 
12866  and  President  Clinton’s 
memorandum  of  March  4, 1995  to  all 
Federal  departments  and  agencies  on 
the  subject  of  Regulatory  Reinvention, 
HUD  is  reviewing  all  its  regulations  to 
determine  whether  they  can  be 
eliminated,  streamlined,  or  consolidated 
with  other  regulations.  As  part  of  this 
review,  this  proposed  rule,  at  the  final 
rule  stage,  may  undergo  revisions  in 
accordance  with  the  President’s 
regulatory  reform  initiatives.  In  addition 
to  comments  on  the  substance  of  these 
regulations,  HUD  welcomes  comments 
on  how  this  proposed  rule  may  be  made 
more  understandable  and  less 
burdensome. 

m.  Findings  and  Certifications 
■A.  Paperwork  Reduction  Act 

The  proposed  information  collection 
requirements  contained  at  §§  882.514(g) 
and  982.553(b)  of  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 
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In  accordance  with  5  CFR 
1320.5(aKl)(iv),  the  Department  is 
setting  forth  the  following  concerning 
the  proposed  collection  of  information: 

(1)  Title  of  the  information  collection 
proposal:  Implementing  Provisions  of 
the  Housing  Opportvinity  Program 
Extension  Act  of  1996;  and  Revising 
Section  8  Certificate,  Voucher,  and 
Moderate  Rehabilitation  Admission  and 
Occupancy  Policies. 

(2)  Summary  of  the  collection  of 
information:  HAs  have  local  admission 
and  subsidy  termination  policies  that 
detail  when  applicants  are  eligible,  how 
applicants  are  selected,  waiting  list 
management,  denial  of  assistance  to 
applicants,  and  termination  of 
assistance  to  participimts.  This 
rulemaking  requires  HAs  to  (1)  deny 
admission  because  of  drug-related 
criminal  activity  and  certain  evictions 
from  housing  assisted  imder  the  1937 
Housing  Act,  (2)  terminate  assistance 
when  a  family  is  evicted  from  a  tenant- 
based  subsidy  unit  for  serioiis  lease 
violations,  and  (3)  establish  admission 


and  termination  standards  concerning 
drug  use  and  alcohol  abuse. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
information  collected  is  needed  to 
assure  that  subsidy  is  only  provided  to 
eligible  families,  and  to  monitor 
compliance  with  HUD  Section  8 
program  admission  and  termination 
requirements  authorized  by  statute. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  information:  Respondents 
will  be  the  2500  HAs  administering  the 
Section  8  program.  The  proposed 
frequency  of  responses  is  once  annually. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  wiU  result 
from  the  collection  of  information:  HA 
admission  and  termination  policies  are 
contained  in  the  HA  administrative 
plan.  When  an  HA  first  begins  to 
administer  the  Section  8  program,  the 
HA  develops  an  administrative  plan  in 
conjunction  with  its  first  funding 
application.  Thereafter,  the  HA  updates 


the  administrative  plan  periodically  on 
an  as-needed  basis  (estimated  not  to 
exceed  an  average  of  once  a  year).  HUD 
approval  of  the  administrative  plan  is 
not  leqviired  and  it  is  maintained 
locally.  Additional  biuden  to  HAs 
requii^  by  this  rule  is  minimal  since 
the  collections  are  a  part  of  the  day-to- 
day  operation  of  the  HAs,  the  rule 
simply  requires  HAs  to  consider 
additional  factors  when  making 
admission  and  termination 
determinations,  HAs  already  update  the 
administrative  plan  periodically  to 
reflect  new  statutory  requirements  and 
changes  in  local  policies,  and  the 
collection  requirements  for  the 
administrative  plan  are  already 
included  in  the  burden  hours  attributed 
to  preparing  a  funding  application  and 
periodically  updating  the  administrative 
plan.  The  reporting  and  recordkeeping 
burden  for  the  application  form  HUD- 
52515  (which  includes  the 
administrative  plan)  were  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB),  and  assigned  OMB 
control  number  2577-0169,  as  follows: 


! 

t 

1  Number  of  re¬ 
spondents 

Freg.  of  re-  I 
sponse 

EsL  avg.  re- 
1  sponse  time 
(Hours) 

Est  annual 
burden  (Hrs.) 

Reporting  Burden  . . . 

Total  Raporting  Riirrlan  . 

2,500 

1 

2.0 

.5000 

snnn 

L"T7".  I...  .  T _ _ 

B.  Regulatory  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  proposed  rule 
imder  Executive  Order  12866, 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30, 1993. 
OMB  determined  that  this  rule  is  a 
“significant  regulatory  action,”  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  chaises  made  in  this  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m.  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Coimsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC. 

C.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  this  rule  would  amend 


occupancy  and  tenant  selection  policies 
in  the  Sei^on  8  Rental  Certificate, 

Rental  Voucher,  and  Moderate 
Rehabilitation  Programs,  it  would  not 
have  a  significant  economic  impact  on 
small  entities. 

D.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  This  Finding  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
office  of  the  Rvdes  Docket  Clerk.  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington.  DC. 

E.  Federalism  Impact  ■ 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  would  not  have 
substantial  direct  efiects  on  States  or 
their  political  subdivisions,  or  the 


relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  this 
proposed  rule  is  not  subject  to  review 
under  the  Order.  The  proposed  rule 
would  merely  implement  statutory  and 
related  requirements  with  respect  to 
admission  and  occupancy  of  housing 
funded  by  the  Fedei^  Government. 

F.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule 
would  not  have  the  potential  for 
significant  impact  on  family  formation, 
maintenance,  or  general  well-being,  and 
thus  is  not  subject  to  review  imder  the 
Order.  This  proposed  rule  would 
increase  the  safety  and  security  of 
families  living  in  assisted  housing. 
Since  the  imjiact  of  this  proposed  rule 
on  the  family  would  be  beneficial,  no 
further  review  is  ccmsidered  necessary. 

G.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
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approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  proposed  rule  would  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meeming  of 
the  UMRA. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
that  would  be  affected  by  this  proposed 
rule  are  14.855  (Vouchers),  14.856 
(Moderate  Rehabilitation)  and  14.857 
(Certificates). 

List  of  Subiects 
24  CFR  Part  882 

Grant  programs — housing  and 
commimity  development.  Homeless, 
Lead  poisoning.  Manufactured  homes, 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  982 

Grant  programs — housing  and 
community  development.  Housing,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  parts  882  and  982  of  title 
24  of  the  Code  of  Federal  Regulations, 
are  proposed  to  be  amended  as  follows; 

PART  882— SECTION  8  CERTIFICATE 
AND  MODERATE  REHABILITATION 
PROGRAMS 

1.  The  authority  citation  for  part  882 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1437f  and  3S35(d). 

2.  In  §  882.413,  paragraph  (b)  is 
amended  by  adding  a  new  sentence  after 
the  first  sentence,  to  read  as  follows: 

f  882.41 3  Responsibility  of  the  Family. 
***** 

(b)  •  •  *  No  Family  member  may 
abuse  alcohol  in  a  way  that  may 
interfere  with  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  residents.  *  ♦  * 
***** 

3.  Section  882.514  is  amended  as 
follows: 

a.  By  revising  paragraph  (a)(2); 

b.  By  redesignating  paragraph  (a)(3)  as 
paragraph  (a)(4); 

c.  By  adding  a  new  paragraph  (a)(3); 

d.  By  revising  paragraph  (g);  and 

e.  By  adding  a  new  paragraph  (h);  to 
read  as  follows; 

{882.514  Family  participation. 

(a)*  *  * 


(2)  A  Family  is  ineligible  for 
admission  if: 

(i)  The  Family  contains  any  Family 
member  evicted  from  housing  assisted 
under  the  1937  Act  for  drug-related 
criminal  activity  during  a  reasonable 
time  period  specified  by  the  PHA, 
which  is  not  less  than  3  years  from  the 
date  of  the  eviction.  Notwithstanding 
the  immediately  preceding  sentence,  the 
PHA  may,  in  its  discretion,  determine 
that  the  Family  is  eligible  for  admission 
if  the  PHA  determines  that  the  evicted 
Family  member  who  was  engaged  in 
drug-related  criminal  activity  has 
successfully  completeed  a  rehabilitation 
program  approved  by  the  PHA  or  that 
the  circumstances  leading  to  the 
eviction  no  longer  exist  (e.g.,  the  evicted 
Family  member  involved  in  drugs  is  no 
longer  in  the  household  because  of 
incarceration);  or 

(ii)  The  Family  contains  any  Family 
member  evicted  ftnm  housing  assisted 
imder  the  1937  Act  for  other  serious 
violation  of  the  lease  during  a 
reasonable  time  period  specified  by  the 
PHA,  unless  the  PHA  determines  that 
the  circiunstances  leading  to  the 
eviction  no  longer  exist. 

(3)  A  PHA  may  determine  to  deny 
assistance  to  an  applicant  Family 
because  one  or  more  Family  members 
have  engaged  in  violent  criminal 
activity  or  drug-related  criminal  activity 
as  defined  in  §  882.413,  illegal  use  of  a 
controlled  substance,  or  abuse  of 
alcohol  that  may  interfere  with  the 
health,  safety,  or  right  to  peaceful 
enjoyment  of  the  premises  by  other 
residents.  See  paragraph  (g)  of  this 
section. 

***** 

(g)  Considerations  in  certain  denials 
and  terminations.  (1)  The  PHA  must 
establish  standards  for  denying  program 
assistance  if  the  PHA  determines  that: 

(1)  Any  Family  member  is  illegally 
using  a  controlled  substance;  or 

(ii)  There  is  reasonable  cause  to 
believe  that  a  Family  member’s  illegal 
use  or  pattern  of  illegal  use  of  a 
controlled  substance  or  abuse  or  pattern 
of  abuse  of  alcohol  may  interfere  with 
the  health,  safety,  or  right  to  peaceful 
enjoyment  of  the  premises  by  other 
residents. 

(2)  The  PHA  must  establish  standards 
for  determining  whether  to  terminate 
program  assistance  if  the  PHA 
determines  that: 

(i)  Any  Family  member  is  illegally 
using  a  controlled  substance;  or 

(ii)  A  Family  member’s  use  of  a 
controlled  sutetance  or  abuse  of  alcohol 
interferes  with  the  health,  safety,  or 
right  to  peaceful  enjoyment  of  the 
premises  by  other  residents. 


(3)  In  determining  whether  to  deny  or 
terminate  program  assistance  for  illegal 
use  or  pattern  of  use  of  a  controlled 
substance  or  for  abuse  or  a  pattern  of 
abuse  of  alcohol,  by  a  Family  member, 
the  PHA  may  consider  whether  the 
person: 

(i)  Is  no  longer  engaging  in  illegal  use 
of  a  controlled  substance  or  in  abuse  of 
alcohol  (as  applicable);  or 

(ii)  Has  successfully  completed  a 
supervised  drug  or  alcohol 
rehabilitation  program  (as  applicable), 
has  otherwise  been  rehabilitated 
successfully,  or  is  participating  in  a 
supervised  drug  or  alcohol 
rehabifitation  program  (as  applicable). 

(4)  The  PHA  may  require  a  Family 
member  who  has  engaged  in  the  illegal 
use  of  a  controlled  substance,  or  in 
alcohol  abuse  activity  that  interfered 
with  the  health,  safety,  and  peaceful 
enjoyment  of  the  premises  by  other 
residents,  to  submit  evidence  of 
participation  in,  or  successful 
completion  of,  a  supervised  drug  or 
alcohol  rehabilitation  program  (as 
applicable)  as  a  condition  to  being 
allowed  to  reside  in  the  unit. 

(5)  At  any  time,  the  HA  may  deny 
program  assistance  to  an  applicant  or 
terminate  program  assistance  to  a 
participant  Family  if  the  PHA 
determines  that  any  Family  member  has 
engaged  in  drug-trafficking  or  violent 
criminal  activity.  In  determining 
whether  to  deny  or  terminate  program 
assistance  based  on  drug-related 
criminal  activity,  violent  criminal 
activity,  or  alcohol  abuse,  the  PHA  may 
deny  or  terminate  program  assistance  if 
the  preponderance  of  evidence  indicates 
that  a  Family  member  has  engaged  in 
such  activity,  regardless  of  whether  the 
Family  member  has  been  arrested  or 
convicted. 

(h)  Inapplicability  to  a  program 
administered  by  an  IHA.  Paragraphs 
(a)(2)(i)  and  (g)(1)  through  (g)(5)  of  this 
section  are  not  applicable  to  a  program 
administered  by  an  IHA. 

PART  982— TENANT-BASED 
ASSISTANCE  UNDER  THE  SECTION  8 
RENTAL  CERTIFICATE  PROGRAM 
AND  THE  SECTION  8  RENTAL 
VOUCHER  PROGRAM 

4.  The  authority  citation  for  part  982 
continues  to  read  as  follows: 

.Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
and  3535(d). 

5.  In  §  982.201,  paragraph  (a)  is 
■revised  to  read  as  follows: 

§982.201  Eligibility. 

(a)  When  applicant  is  eligible:  general. 
(1)  The  HA  may  only  admit  an  eligible 
family  to  a  program.  To  be  eligible,  the 
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applicant  must  be  a  “family”,  must  be 
income-eligible,  and  the  members  of  the 
family  must  be  citizens  or  noncitizens 
who  have  eligible  immigration  status  as 
determined  in  accordance  with  24  CFR 
part  5. 

(2)  The  family  must  not  contain  any 
family  member  evicted  fix)m  housing 
assisted  under  the  1937  Act  for  drug- 
related  criminal  activity  during  a 
reasonable  time  period  spedfi^  by  the 
HA,  which  is  not  less  than  3  years  from 
the  date  of  the  eviction. 

Notwithstanding  the  immediately 
preceding  sentence,  the  HA  may,  in  its 
discretion,  determine  that  the  family  is 
eligible  for  admission  if  the  HA 
determines  that  the  evicted  family 
member  who  was  engaged  in  drug- 
related  criminal  activity  has 
successfully  completed  a  rehabilitation 
program  approved  by  the  .HA  or  that  the 
circumstances  leading  to  the  eviction  no 
longer  exist  (e.g.,  the  individual 
involved  in  drugs  is  no  longer  in  the 
household  because  the  person  is 
incarcerated). 

(3)  The  family  must  not  contain  any 
family  member  evicted  from  housing 
assisted  under  the  1937  Act  for  other 
serious  violation  of  the  lease  during  a 
reasonable  time  period  specified  by  the 
HA,  imless  the  HA  determines  that  the 
circumstances  leading  to  the  eviction  no 
longer  exist. 

(4)  Paragraph  (a)(2)  of  this  section  is 
not  applicable  to  a  program 
administered  by  an  IHA. 

***** 

6.  Section  982.551  is  amended  by 
redesignating  paragraph  (m)  as 
paragraph  (n),  and  by  adding  a  new 
paragraph  (m),  to  read  as  follows: 

§982.551  Obligatioiis  of  participant 
***** 

(m)  Alcohol  abuse  by  family  members. 
The  members  of  the  family  may  not 
abuse  alcohol  in  a  way  that  may 
interfere  with  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  residents. 
***** 

7.  Section  982.552  is  amended  as 
follows: 

a.  By  removing  paragraph  (b)(2); 

b.  By  redesignatmg  paragraphs  (b)(3) 
throu^  (b)(10)  as  paragraphs  (b)(2) 

'  through  (b)(9),  respectively; 

c.  By  r^esignatmg  paragraph  (f)  as 
para^ph  (h);  and 

d.  By  adding  new  paragraphs  (f)  and 
(g);  to  read  as  follows: 


§982.552  HAdenialorterminaAionof 
assistance  for  family. 
***** 

(f)  Eviction  from  1937  Act  housing: 
Requirement  to  deny  admission.  See 
§  982.201(a)  for  a  statement  of  the 
circumstances  in  which  the  HA  must 
deny  program  assistance  for  an 
applicant  if  any  family  member  has 
bmn  evicted  fimm  housing  assisted 
imder  the  1937  Act. 

(g)  Eviction  for  serious  lease  violation: 
Requirement  to  terminate  assistance. 

The  HA  must  terminate  program 
assistance  for  a  participant  family  (i.e., 
all  family  members)  if  the  family  is 
evicted  ^m  housing  assisted  imder  the 
program  for  serious  violation  of  the 
lease. 

***** 

8.  Section  982.553  is  revised  to  read 
as  follows: 

§982.553  Crime  or  alcohol  abuse  by  family 
members. 

(a)  Drug-trafficking  or  violent  criminal 
activity:  Authority  to  deny  admission  or 
terminate  assistance.  At  any  time,  the 
HA  may  deny  program  assistance  to  an 
applicant  or  terminate  program 
assistance  to  a  participant  family  if  the 
HA  determines  that  any  family  member 
has  engaged  in  drug-tracking  or 
violent  criminal  activity. 

(b)  Illegal  drug  use  and  alcohol  abuse: 
Requirement  to  establish  standards  for 
denial  of  admission  or  termination  of 
assistance.  (1)  The  HA  must  establish 
standards  for  denying  program 
assistance  if  the  HA  determines  that: 

(1)  Any  family  member  is  illegally 
usi^  .a  controlled  substance;  or 

(ii)  There  is  reasonable  cause  to 
believe  that  a  family  member’s  illegal 
use  or  pattern  of  illegal  use  of  a 
controlled  substance  or  abuse  or  pattern 
of  abuse  of  alcohol  may  interfere  with 
the  health,  safety,  or  right  to  peaceful 
enjoyment  of  the  premises  by  other 
residents. 

(2)  The  HA  must  establish  standards 
for  determining  whether  to  terminate 
program  assistance  if  the  HA  determines 
that: 

(i)  Any  family  member  is  illegally 
using  a  controlled  substance;  or 

(ii  j  A  family  member’s  use  of  a 
controlled  substance  or  abuse  of  alcohol 
interferes  with  the  health,  safety,  or 
ri^t  to  peaceful  enjoyment  of  the 
premises  by  Other  residents. 

(3)  In  determining  whether  to  deny  or 
terminate  program  assistance  for  illegal 


use  or  pattern  of  use  of  a  controlled 
substance  or  for  abuse  or  pattern  of 
abuse  of  alcohol  by  a  family  member, 
the  HA  may  consider  whether  the 
person: 

(i)  Is  no  longer  engaging  in  illegal  use 
of  a  controlled  substance  or  in  abuse  of 
alcohol  (as  applicable);  or 

(ii)  Has  successfully  completed  a 
supervised  drug  or  alcohol 
rehabilitation  program  (as  applicable), 
has  otherwise  been  rehabilitated 
successfully,  or  is  participating  in  a 
supervised  drug  or  alcohol 
rehabilitation  program  (as  applicable). 

(4)  'The  HA  may  require  a  family 
member  who  has  engaged  in  the  illegal 
use  of  a  controlled  sul»tance,  or  in 
alcohol  abuse  activity  that  interfered 
with  the  health,  safety,  and  peaceful 
enjoyment  of  the  premises  by  other 
residents,  to  submit  evidence  of  current 
participation  in,  or  successful 
completion  of,  a  supervised  drug  or 
alcohol  rehabilitation  program  (as 
applicable)  as  a  condition  to  being 
allowed  to  reside  in  the  unit. 

(c)  Eviction  for  drug-related  criminal 
activity  from  1937  Act  housing: 
Requirement  to  deny  admission.  See 

§  982.201(a)  for  a  statement  of  the 
circumstances  in  which  the  HA  must 
deny  program  assistance  for  an 
applicant  if  any  family  menfoer  has 
been  evicted  from  housing  assisted 
under  the  1937  Act  for  dr^-related 
criminal  activity. 

(d)  Evidence  of  criminal  activity  or 
alcohol  abuse.  In  determining  whether 
to  deny  or  terminate  program  assistance 
based  on  drug-related  criminal  activity, 
violent  criminal  activity,  or  alcohol 
abuse,  the  HA  may  deny  or  terminate 
program  assistance  if  the  preponderance 
of  evidence  indicates  that  a  family 
member  has  engaged  in  such  activity, 
regardless  of  whether  the  family 
member  bas  been  arrested  or  convicted. 

(e)  Inapplicability  to  a  program 
administered  by  an  IHA.  Paragraph  (b) 
of  this  section  is  not  applicable  to  a 
program  administered  by  an  IHA. 

Dated:  March  4, 1997. 

Kevin  Emanuel  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

(FR  Doc.  97-7999  Filed  3-28-97;  8:45  am) 
sauNQ  cooe  4210-33-a 


Monday 

March  31,  1997 


Part  VIII 

The  President 

Presidential  Determination  No.  97-20— 
U.S.  Contribution  to  KEDO 


Federal  Register  ■ 

Vol.  62,  No.  61 
Monday,  March  31,  1997 


Presidential  Documents 


Title  3~— 

The  President 


(FR  Doc.  97-8268 
Filed  3-28-97;  8:45  am] 
Billing  code  4710-10-M 


Presidential  Determination  No.  97-20  of  March  18,  1997 

U.S.  Contribution  to  KEDO:  Certification  Under  the  Heading 
‘‘Nonproliferation,  Anti-Terrorism,  Demining  and  Related 
Programs’*  in  Title  H  of  the  Foreign  Operations,  Export  Fi¬ 
nancing,  and  Related  Programs  Appropriations  Act,  1997  (as 
Enacted  in  Public  Law  104-208) 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  requirements  set  forth  under  the  heading  “Nonproliferation, 
Anti-Terrorism,  Demining  and  Related  Programs”  in  title  II  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act, 
1997  (as  enacted  in  Public  Law  104-208),  I  certify  that: 

(1) (A)  the  United  States  is  taking  steps  to  assure  that  progress 
is  made  on  the  implementation  of  the  January  1, 1992,  Joint  Declara¬ 
tion  on  the  Denuclearization  of  the  Korean  Peninsula  and  the  imple¬ 
mentation  of  the  North-South  dialogue,  and  (B)  North  Korea  is 
complying  with  the  other  provisions  of  the  Agreed  Framework  be¬ 
tween  North  Korea  and  the  United  States  and  with  the  Conhdential 
Minute; 

(2)  North  Korea  is  cooperating  fully  in  the  canning  and  safe 
storage  of  all  spent  fuel  from  its  graphite-moderated  nuclear  reactors 
and  that  such  canning  and  safe  storage  is  scheduled  to  be  completed 
by  the  end  of  hscal  year  1997;  and 

(3)  North  Korea  has  not  significantly  diverted  assistance  provided 
by  the  United  States  for  purp)oses  for  which  it  was  not  intended. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  March  18,  1997. 
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12771,  12774,  12979,  14047, 
14359,  14361,  14363,  14365, 


14368,  14369,  14371,  14373, 
15129,  15133 

71 . 9392,  9393,  9394,  9395, 

9396,  9397,  9398,  9399, 
9400,  9720,  9995,  11120, 
11121,  11122,  11123,  11124, 
11125,  11126,  11127,  11128, 
12578,  12892,  13562,  13563, 


14375 

107  . 13262 

108  . 12724,  13262 

221 . 10758 

243 . 11789 

250 . 10758 

293 . 10758 

401 . 13216 

411 . 13216 

413 . 13216 

415 . 13216 

417 . 13216 

15  CFR 

746 . 9364 

902 . 13298,  13983 

921  . 12539 

922  . 14799 

923  . 12539 

930 . 12539 

16  CFR 

Proposed  Rules: 

304 . 14049 

308 . 11750 

403 . 14050 

425 . ..15135 

17  CFR 

1  . 10427,  10434,  10441 

5 . 10434 

15 . 13301 

18  . 13301 

19  . 13301 

30  . 10445,  10447,  10449 

31  . 10441 

140 . 13302 

210 . 12743 

228  . 11321 

229  . 11321 

232 . 13820 

239  . 11321 

240  . 11321,  12743 

242 . 11321,  13213 

270 . 15098 

274  . 15098 

300 . 10450 

Proposed  Rules: 

1 . 13564 

230  . 10898,  13356 

239  . 10898 

240  . 13356 

270 . 10898,  13356 

274...„ . 10898 

275  . 13356 

18  CFR 

35 . 12274 

37 . 12484 

284 . 10204,  10684 

19  CFR 

Proposed  Rules: 

7 . 9401 

10 . 9401 

145  . 9401 

146  . ...12129 

173 . .9401 


174 . 9401 

181 . 9401 

191 . 9401 

20  CFR 

216 . 11323 

404 . 13537,  13733 

416 . 13537, 13733 

801 . 10666 

802. . . 10666 

21  CFR 

5.. '. . 13821,  15110 

11 . 13430 

73 . 12951 

101  . 15342,  15343 

102  . .'. . 15342 

176 . 10452 

178 . 9365 

184 . 15110 

200  . 12083 

201  . 13733 

250 . 12083 

310 . 12083,  15110 

331 . 13733 

341 . 9684 

510 . 14300 

520 . 12085,  13302,  14301, 

15111 

522 . 10219,-13825,  14301, 

14302,  14633 

524 . 10220 

529 . 15110 

556 . 12085 

558  . 9929,  12085,  12951, 

14300,  14303,  14304,  14305, 
14306,  15111 

600  . 11769 

601  . 11769 

610 . 15110 

803  . 13302 

804  . 13302 

812 . 12085 

1300.. ., . 13938 

1301  . 13938 

1302  . 13938 

1303  . 13938 

1304  . 13938 

1305  . 13938 

1306  . 13938 

1307  . 13938 

1308  . 13938 

1309  . 13938 

1310  . 13938 

1311  . 13938 

1312  . 13938 

1313  . 13938 

1316 . 13938 

Proposed  Rules: 

Chapter  I . .....9721 

2 . 10242 

101  . 9826,  11129,  12579 

161 . 9826 

163 . 10781 

501 . 9826 

22  CFR 

505 . 10630 

23  CFR 

657  . 10178 

658  . 10178 

24  CFR 

203 . 9930 

206 . 12952 
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582 . 13538 

Proposed  Rules: 

Ch.  1 . 10247 

570 . 11284 

882  . . 15346 

982 . 

. . 10786,  15346 

25  CFR 

45 . 

. 11324 

Proposed  Rules: 

290 . 

. 10494 

26  CFR 

1 . 

.11324,  12096,  12541, 
13988,  14821 

20 . 

. 12542 

301 . 

. 11769 

602 . 

. 12687,  139^ 

Propoeed  Rules: 

1 . 

.11394,  12582,  12981, 
14051 

301 

. 12582 

28  CFR 

100 . 

. 13307 

527 . 

. 13825 

Proposed  Rules: 

16 . 

. 10495 

511 . 

. 10164 

524 . 

. 10164 

29  CFR 

102 . 

. 9685,  9930 

500 . 

. 11734 

1008 

.1.5394 

2200 . 

. 14821 

4003 . 

. 12542 

4007 . 

. 12542 

4011 . 

. 12542 

4041 . 

. 12521,  12542 

4041  A... 

. 12542 

404.8 

. 19542 

4044 

. 19098 

4050 . 

. 12542 

Proposed  Rules: 

1404 . 

. 11797, 14052 

1625 . 

. 10787 

1910 . 

. 9402 

1915 . 

. 12133 

2200 . 

. 12134 

2203 . 

. 12134 

2204 . 

. 12134 

2510 . 

. 14760 

4001 . 

. 12508 

4006 . 

. 12508 

4041 . 

. 12508 

4044 

. 19989 

4050 . 

. 12508 

30  CFR 

3 . 

. 13991 

950 

. 13991 

254 . 

. 13991 

756 . 

. 15112 

901 . 

. . . 9932 

909  .. 

. 9932,  15115 

904 

. 9932 

906 . 

. 9932 

913 . 

. 9932 

914 . 

. 9932 

915 . 

. 9932 

916 . 

. 9932 

917 . 

. 9932 

918 . 

. ,....9932 

920 . 

. 9932,  14306 

925- . 9932 

926 . 9932 

931 . 9932 

934  . .9932 

935  . 9932,  14308 

936  . 9932 

938 . 9932 

943  . 9932,  14311 

944  . 9932 

946 . 9932 

948 .  .9932 

950 . ’. . 9932 

Proposed  Rules: 

56  . 9404 

57  . 9404 

62 . 9404 

70  . 9404 

71  . .9404 

202 . 10247 

206  . 10247 

253 . 14050 

906 . 11805 

914 . 11807,  12776 

920 . 14079 

946 . 12776 

31  CFR 

536 . 9950 

Propossd  Rules: 

1 . 14376 

32  CFR 

296 . 12544 

543  . 12544 

544  . 12544 

706 . 11325,  11326 

33  CFR 

100  . 9367, 12750,  14379 

110 . ........9368 

117  . 9369,  9370,  10453, 

14634 

162 . 14635 

165 . 14636,  14637 

334 . .9968 

Proposed  Rules: 

100 . 9405 

117 . 9406 

165 . 10496 

207  . .9996 

34  CFR 

75 . 10398,  14638 

206 . 10398.  14638 

231 . 10398.  14638 

235 . :....10398,  14638 

369 . 10398,  14638 

371 . 10398,  14638 

373 . 10398,  14638 

375  . 10398,  14638 

376  . 10398,  14638 

378 . 10398,  14638 

380  . 10398,  14638 

381  . 10398,  14638 

385  . 10398,  14638 

386  . 10398,  14638 

387  . 10398,  14638 

388  . 10398.  14638 

389  . 10398,  14638 

390  . 10398,  14638 

396 . 10398,  14638 

610 . 10398,  14638 

612 . 10398,  14638 

630 . .'. . 10398,  14638 

682....„ . 13539 

Proposed  Rules: 

668 . 13520 


35  CFR 

61 . . 

Proposed  Rules: 
103 . 

36  CFR 

200 . 

. 12751 

. 9997 

. . 13539 

223 . 

. 13826 

PropOMCl  Rutos: 

1190 . 

. -.11130 

1191 . . 

. 11130 

1258 . 

. 15137 

38  CFR 

1 . . 

...9969,  14822 

3 . 

. 14822 

21 . 

..10454,  14823 

Propoeed  Rules: 

4 . 

. 14832 

39  CFR 

111 . 

. 14826 

Propoeed  Rules: 
111 . 

. 14833 

502 . 

. 14833 

40  CFR 

19 . 

. 13514 

27 . 

. 13514 

52  . 9970,  10455,  10457, 

10690,  11079,  11327,  11332, 
11334,  11337,  11769,  12544, 
13329,  13331,  13332,  14326, 
14327,  14332,  14639 

63 . 12546 

70 . 13830 

79  . 12564,  12572 

80  . 9872,  11346,  12572, 

15078,  15081 

81  _ _ 10457,  10463,  10690, 

11337,  13332,  14641 

82  . 10700 

86 . 11082 

132 . 11724 

136 . 13833 

141 . 10168 

180  ...9974,  9979,  9984,  10703, 

11360,  12953,  13337,  13833 

185  . 13833 

186  . 13833 

271  . 10464,  12100,  13540 

300  . 9370,9371,  14003 

Proposed  Ruiee: 

Chapter  1 . 11130 

51  . 12583,  13356 

52  . 10000,  10001,  10002, 

10497,  10498,  10500,  10501, 
11131,  11394,  11395,  11405, 
12137,  12586,  13357,  13359, 
13846,  13849,  14381,  14382, 


14659,  14843.  15304 

60 . 13776.  15304 

63 . 13776.  15228 

70  . 10002.  12778 

71  . 13748 

80  . 11405,  12586.  15074. 

15077 

81  . 10500,  10501,  11405, 

12137,  13359,  14660 

86 . 11138 

90 . 14740 

92 . 11141 

123„ . 11270.  14844 

131 . . 13567 

136 . 14976 


141 . 10168,  14976 

233 . 14846 

260  . 13776 

261  . 13776 

264  . 13776,  15304 

265  . 13776,  15304 

266  . 13776 

268 . 10004 

270  . 13776 

271  . 13776,  14848 

300 . 13568 

372 . 10006 

501 . 11270 

799 . 14850 

41  CFR 

Ch.  301 . 13342 

302-1  .....10708,  13756,  13768, 
13770.  13794 

302-2 . 10708 

302-3 . 10708 

302-4 . 13768 

302-5 . 13756 

302-6 . 13765 

302-7 . 10708 

302-8 . 10708 

302-9 . 10708 

302-10....„ . 13794 

302-11 . 10708 

302-12 . 13765 

302-14 . 13763 

302-15 . 13760 

PropCKOd  Rutos: 

51-3 . 14644 

51-4 . 14660 

51-6 . 14660 

105-60 . 14081 

42  CFR 

67 . 12906 

100 . 10626 

Propoeed  Ruiee: 

413 . 14851 

484 . 11004,  11005,  11035, 

11953 

44  CFR 

64  . 9372,  13343 

65  . 9685.  9687 

67 . 9690 

78 . 13346 

Propoeed  Rules: 

67 . 9722 

45  CFR 

1611 . 12751 

Proposed  Rules: 

16 . . . - . 10009 

74  . 10009 

75  . 10009 

95 . 10009 

1610 . 12101 

1639 . 14382 

46  CFR 

10 . 11298 

32 . 14828 

586 . . 9696 

47  CFR 

1  . 9636,  12959,  13540 

2  . 9636,  10466,  12959 

22 . . . 11616 

24  . 12752 

25  . 11083 


27 . 

. 9636.  12959 

32 . 

. 10220 

53 . 

. 10220,  10221 

59 . 

. 9704 

65 . 

. . 15117 

68 . 

. 9989 

73 . 

..9374,  9375,  9989,  9990, 

10222,  12104,  13349,  13544, 

13545.  14004,  14005,  14006 

76 . 

11364.  15118,  15121 

87 . 

. 11083 

90 . 

. 11616 

97. ... 

. 9636,  12959 

101... 

. 12752.  14015 

Proposed  Rules: 

Ch.  1. 

. 13852 

1 . 

. 10793,  13570 

22 . 

. 11407,  11638 

25 . 

. 13853 

9K 

. 13853 

36 

. 9408 

51  ... 

. 9408 

61 .. .. 

.  . . 9408 

69 . 

. 9408 

73.... 

.9408,9409.  9410,  10010, 

10011,  12152,  13359,  13582, 

13853,  14091,  14092,  14384 

76 . 

. 10011, 13053 

90 . 

. 11638 

97 . 

. 12982 

100.. 

. 13853 

101 .. 

. 11407 

48CFR 

Ch.  1 

. 12690,  12721 

3 . 

. 10709,  12691 

.5 

. 10709,  12692 

6 . 

. 10709 

9 . 10709,  12693 

11  . 10709 

12  . 10709 

13  . 10709,  12720 

14  . 12692 

15  . 10709.  12692 

16  . 12695 

19 . 10709 

23 . 12696* 

25  . 12698 

26  . 12702 

31  . 12703.  12704 

32  . 12705 

33  . 10709.  12718 

35  . 12693 

36  . 10709 

37  . 10709.  12693 

42 . 10709 

44 . 12718 

52 . 10709.  12691,  12692. 

12695,  12696,  12698,  12702, 
12705,  12719,  12720 

234 . 9990.  11953 

239 . 9375 

242 . 9990.  11953 

252 . -9990.  11953 

1803 . 14016 

1805 . 14016 

1812 . 14016 

1815 . 14016 

1819 . ™14035 

1833 . - . 11107 

1835 . 14016 

1842  . 14016 

1843  . 14016 

1844  . 14016 

•  1845 . 14035 

1846 . - . 14016 


1847 . 

. 14016 

1848 . : . 

. 14016 

1849 . 

. 14016 

1850 . 

. 14016 

1851 . 

. 14016 

1852 . 

.11107,  14016 

3509 . 

. 11770 

Proposed  Rules: 

39 . 

. . 14756 

225 . 

. 11142 

242 . 

. 11142 

252 . 

. 11142 

915 . 

. 15138 

927 . 

. 15138 

952 . 

. 15138 

970 . 

. 15138 

49CFR 

1 . 

. 11382 

179 

. 14334 

173 . :. . . 

. 14334 

178  . 

. 14334 

219 . 

. 13349 

571 . 

..10710,  12960 

1002 . 

. 9714 

1180 . 

. 9714 

Proposed  Rules; 

223 . 

. 10248 

239 . 

. 10248 

387 . 

. 14662 

3Qn,  . 

. 14662 

391 . 

. . 14662 

392 . 

. 14662 

395 . 

...14662,  15150 

396 . 

. 14662 

397 . 

...  _ 14662 

544 . 

_ .-...14738 

571 . 

...10514,  13583 

572 . - . . 10516 

1002 . 14385 

1108 . 14385 

50CFR 

17 . ^....10730,  14338 

285 . 9376 

300 . 12759 

600 . 14644 

622  . 9718.  13983,  14651 

628 . 13298 

630 . 13350 

640 . 14352 

648  . 9377,  10473.  10478. 

10747,  11108,  12105,  13298, 

13733.  14644 

649  . 9993.  10747 


679  ...9379,  9718,  9994,  10222, 
10479,  10752,  11109,  11770, 
11771,  13351,  13352,  13839, 
14352,  14651,  14652.  15127 
Proposed  Rules: 


17  . 9724,  10016,  14093, 

14101,  14662 

20 . „..12054.  12524 

Ch.  II . 13360 

300 . 11410 

Ch.  VI . 13360 

600 . 10249.  13360 

630 . 9726,  10821,  11410 

648 . 10821,  11411,  12983, 

14103,  14388 
660. . 13583 

678  . 10822 

679  . 10016,  15151 

697 . 10020 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Fedei^  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  MARCH  31,  1997 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Federal  regulatory  reform; 
technical  amerxfment; 
published  3-31-97 
Northeastern  United  States 
fisheries;— 

Northeast  multispecies; 
published  3-3-97 
ENVIRONMENTAL  • 
PROTECTION  AGENCY 
Air  quality  implementation 
pl^s;  approval  and 
promulgation;  various 
States: 

Colorado;  published  1-30-97 
Clean  Air  Act: 

State  operating  permits 
programs— 

California;  published  2-27- 
97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Kansas;  published  2-24-97 
Television  broadcasting: 

Cable  television  systems — 
Low-price  c^e  television 
system  rate  regulation; 
published  3-31-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 

New  drug  applications— 
Ronnel;  technical 
amendment;  published 
3-31-97 

Food  for  human  consumption: 
Food  labeling — 

Health  claims;  soluble 
fiber  from  whole  oats 
arxl  reduced  risk  of  " 
coronary  heart  disease; 
publish^  3-31-97 
Nutritkxi  labelmg, 
maixlatory  status;  and 


nutrient  content  revision 
nutrition  label  format; 
published  3-31-97 
Medical  devices: 

Intraocular  lenses; 
investigational  exemptions; 
published  1-29-97 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 

Mining  claims  urxfer  general 
mining  laws;  surface 
management;  published  2- 
28-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
arKf  Enforcement  Office 

Indian  larxls  program: 
Abarxfoned  mine  land 
relcamation  plan — 

Hope  Tribe;  published  3- 
31-97 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Alaska;  published  3-31-97 
JUSTICE  DEPARTMENT 
Organization,  functions,  ar>d 
2UJthority  delegations: 
Executive  Office  for 
Immigration  Review,  free 
legal  services  list 
responsibility;  published  2- 
28-97 

SECURRIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Investment  advisory 
programs  status; 
published  3-31-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 

Airbus  Industrie;  published 
2-21-97 

Boeing;  published  2-26-97 
British  Aerospace;  published 
2-24-97 

Empresa  Brasileira  de 
Aeronautica  S.A.; 
published  2-26-97 
Fokker,  published  2-21-97 
McDonnell  Douglas; 

published  2-21-97 
Saab;  published  2-24-97 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fresh  cut  flowers  arxf  fre^ 
cut  greens  promotion  and 


information  order, 
referendum  procedures; 
comments  due  by  4-.397; 
published  3-19-97 
AGRICULTURE 
DEPARTMENT 
Animal  aiKf  Plant  Health 
Inspection  Service 
Plant-related  quarantine; 
foreign: 

Cotton  arid  cotton  products; 
comments  due  by  3-31- 
97;  published  12-30-96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  insurance 
Corporation 

Crop  insurance  regulations: 
Rice;  commerts  due  by  3- 
31-97;  published  1-29-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Atlantic  coastal  fisheries; 
comments  due  by  4-1-97; 
published  3-5-97 
Atlantic  highly  migratory 
species;  comments  due 
by  3-31-97;  pi^shed  3-4- 
97 

Atlantic  tuna;  comments  due 
'  by  3-31-97;  published  3- 
12-97 

Northeastern  United  States 
fisheries — 

Mid-Atlantic  Fishery 
Management  Councils; 
public  hearings; 
comments  due  by  4-1- 
97;  pubHshed  3-26-97 
Marine  mammals: 

Incidental  taking — 

Pacific  offshore  cetacean 
take  reduction  plan; 
comments  due  by  3-31- 
97;  published  2-14-97 
DEFENSE  DEPARTMENT 
Air  Force  Department 
Privacy  Act;  implementation; 
comments  due  by  3-31-97; 
published  1-28-97 
DEFENSE  DEPARTME^ 
DOD  newspapers,  mag^mes, 
arxJ  civilian  enterprise 
publications;  comments  due 
by  4-4-97;  published  2-3-97 
ENERGY  DEPARTMENT 
Occupatmnal  radiation 
protection: 

Primary  standards 
ame^ments;  comments 
due  by  331-97;  piMished 
2-24-97 

Privacy  Act;  implementation; 
comments  due  by  331-97; 
published  1-29-97 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consunrer  products;  energy 
conservation  program: 


Fluorescent  lamp  ballasts, 
revised  life  cycle  cost  aixi 
engineering  analysis; 
public  workshop; 
comments  due  by  4-1-97; 
published  2-7-97 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Hydroelectric  projects; 
relicensing  procedures; 
rulemaking  petition; 
comments  due  by  4-4-97; 
published  1-30-97 
.  ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  starxiards: 
Gasoline  ckstribution  (Stage 
I);  com(T>ents  due  t^  3- 
31-97;  published  2-28-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Caiilomia;  comments  due  by 
331-97;  published  2-28- 
97 

Missouri;  comments  due  by 
44-97;  published  3-5-97 
Air  quality  implementation 
pl^;  VAVapproval  arxf 
promulgation;  various 
States;  air  quality  plarviing 
purposes;  designation  of 
areas: 

Maine;  comments  due  by  3- 
31-97;  published  2-28-97 
Drinking  water: 

National  primary  drinking 
water  regulations — 
Radionuclides;  maximum 
contaminant  levels; 
anaiyticai  methods; 
comments  due  by  4-4- 
97;  published  3-5-97 
Radionuclides;  maximum 
contaminant  levels; 
anaiyticai  methods; 
comments  due  by  4-4- 
97;  published  3-5-97 
Hazardous  waste: 

LarxJ  disposal  restrictions— 
Characteristc  metal 
weistes;  treatment 
starxiards  (Phase  IV); 
data  availsMity; 
comments  due  by  44- 
97;  published  3-5-97 
Toxic  substarK:es: 

Testing  requirements — 
Biphenyl,  etc.;  comments 
due  by  33137; 
published  12-23-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
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Telemessaging,  electFonic 
publishing,  and  alarm 
monitoring  services; 
clarification  of  terms; 
comments  due  by  4-4- 
97;  pubHshed  2-20-97 
Use  of  N1 1  codes  and 
other  abbreviated  dialing 
arrangements;  comments 
due  by  3-31-97;  published 

2- 26-97 

Radio  stations;  table  of 
assignments: 

Caiifomia;  comments  due  by 

3- 31-97;  published  2-14- 
97 

Illinois;  comntents  due  by  3- 
31-97;  published  2-14-97 
Mississippi;  comments  due 
by  3-31-97;  published  2- 
14-97 

Missouri;  comments  due  by 
3-31-97;  published  2-14- 
97 

Montana;  comments  due  by 
3-31-97;  published  2-14- 
97 

Pennsylvania;  comments 
due  by  3-31-97;  published 

2- 14-97 

Wfuhington;  comments  due 
by  3-31-97;  published  2- 
14-97 

Wisconsin;  comments  due 
by  3-31-97;  published  2- 
14-97 

Television  broadcasting: 

Cable  Television  Consumer 
Protection  and 
Competition  Act  of  1992— 
Direct  broadcast  satellite 
public  service 
obligations; 
implementation; 
comments  due  by  3-31- 
97;  published  2-28-97 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system: 

Advarx^es  to  norvqualHied 
thrift  lerxlers;  restrictions; 
comments  (kie  by  3-31- 
97;  published  2-27-97 
FEDERAL  TRADE 
COMMISSION 
Fair  Credit  Reporting  Act: 
Consumer  reporting 
agencies;  rights  and 
duties;  comments  due  by 

3- 31-97;  published  2-28- 
97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admin  istratloo 
Food  additives: 

Adjuvants,  production  aids, 
and  sanitizers — 
3.6-Bis<4-chlorophenyl)- 
2,5-dihydroi>yrrolo(3,4- 


cJpyrrole-1,4-dione  (C.l. 
Pigment  Red  254); 
comments  due  by  4-2- 
97;  published  3-3-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
bispoctor  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs: 

Solicitation  of  new  safe 
harbors  and  rrKxfifications 
to  existing  safe  harbors; 
comments  due  by  3-31- 
97;  published  12-31-96 
INTERIOR  DEPARTMENT 
livdian  Affairs  Bureau 
Economic  enterprises: 

Indian  business 
development  program; 
comments  due  by  3-31- 
97;  published  1-30-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  aixf  threatened 
species: 

Alexarxler  archipelago  wolf 
etc.;  comments  due  by  4- 

4-97;  published  3-27-97 
Migratory  bird  hunting  arxl 
conservation  stamp  (Federal 
Duck  Stamp)  contest; 
comments  due  by  3-31-97; 
published  1-30-97 
Migratory  bird  hunting: 
Tungsterviron  shot  as 
nontoxic  for  1997-98 
season;  temporary 
approval;  comments  due 
by  4-1-97;  published  1-31- 
97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  martagement: 

Natural  gas  from  Indian 
leases;  valuation;  meeting; 
comments  due  by  4-4-97; 
published  36-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permarrent  program  and 
abandoned  mine  larxi 
reclamation  plan 
submissions; 

Virginia;  comments  due  by 
4-2-97;  published  3-18-97 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Diversion  control  program; 
registration  application  fee 
schedule;  adjustment; 
comments  due  by  3-31-97; 
published  12-30-96 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal,  metal,  arxf  nonmetal 
mirre  saf^  and  health: 


Occupational  noise 
exposure;  comments  due 
by  4-4-97;  published  0-0- 
0 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availability  and  use: 
Restrictions  on  use  of 
records— 

USIA  materials  in  custody; 
domestic  distribution; 
comments  due  by  4-1- 
97;  published  1-31-97 
NUCLEAR  REGULATORY 
COMMISSION 
Fees  schedules  revision; 

100%  fee  recovery  (FY 
1997);  comments  due  by  3- 
31-97;  published  2-27-97 
PANAMA  CANAL 
COMMISSION 
Shipping  and  navigation: 

Vessel  transit  reservation 
system;  transit  schedule 
preference,  transiting 
vessels  order,  and 
passen^  steamers 
preference;  comments  due 
by  4-4-97;  published  3-5- 
97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities; 

Broker-dealers  books  and 
records  requirements; 
comments  due  by  3-31- 
97;  published  1-17-97 
SOCUL  SECURITY 
ADMINISTRATION 
Social  security  benefits: 

Federal  old  age,  survivors 
arvJ  disability  insuratKe — 
Application  of  State  law  in 
determining  child 
relationship;  comments 
due  by  3-31-97; 
published  1-30-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades;; 
Charleston  to  Bermuda 
Sailboat  Race;  comments 
due  by  4-2-97;  published 
3-3-97 

TRANSPORTATION 

DEPARTMENT 

Procedural  regulations: 
Proceedings;  practice  rules; 
Federal  regulatory  review; 
comments  due  by  4-4-97; 
published  2-3-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.: 

Grand  Canyon  Natior^ 

Park,  CO;  special  flight 


rules  in  vicinity  (SFAR 
No.  50-2);  comments  due 
by  3-31-97;  published  12- 
31-96 

Ainworthiness  directives; 
Aerospatiale;  comments  due 
by  3-31-97;  published  2- 
19-97 

Airbus  Industrie;  comments 
due  by  3-31-97;  published 

2- 19-97 

Boeing;  comments  due  by 
4-3-97;  published  3-14-97 
Burkhart  Grob,  Luft-  und 
Raumfahrt;  comments  due 
by  4-3-97;  published  1-29- 
97 

Construcdones 
Aeronauticas,  S.A.; 
comments  due  by  3-31- 
97;  published  2-19-97 
FairchHd;  comments  due  by 

4-1-97;  published  1-29-97 
Israel  Aircraft  Industries, 

Ltd.;  comments  due  3- 
31-97;  published  2-19-97 
McDonnell  Douglas; 
comments  due  by  3-31- 
97;  published  1-29-97 
Raytheon;  comments  due  by 

3- 31-97;  published  2-20- 
97 

Textron  Lycoming; 
comments  due  by  4-3-97; 
published  1-3-97 
Class  E  airspace;  comments 
due  by  3-30-97;  published 
2  25-97 

En  route  domestic  airspace 
area;  comments  due  by  3- 
31-97;  published  2-20-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Motor  carrier  safety  standards: 
Freight  forwarder  service; 
general  jurisdiction; 
comments  due  by  3-31- 
97;  published  1-28-97 
Hours  of  service; 
commercial  drivers  and 
other  interested  persons; 
meetings;  comments  due 
by  331-97;  published  2- 
11-97 

Motor  vehicle  safety 
starrdards;  exemption 
petitions,  etc.: 

Driver  qualifications— 

Hours  of  service  for 
commercial  motor 
vehicle  drivers; 
comments  due  by  3-31- 
97;  published  11-5-96 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
starxlards: 
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Occupant  crash  protection — 
Air  bag-equipped  vehicles, 
testing;  use  of  betted 
and  unbelted  dummies; 
comment  request; 
comments  due  by  3-31- 
97;  published  2-27-97 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Rail  carriers: 

Railroad  consolidation 
procedures;  fee  policy 
modification;  comments 
due  by  4-3-97;  published 

V  3-4-97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes; 

Return  arxl  time  for  filing 
requirement;  cross 
refererKe;  comments  due 
by  4-2-97;  published  1-2- 
97 

Income  taxes,  etc.; 

Taxpayer  Bill  of  Rights  2 
and  Personal 
Responsibility  and  Work 
Opportunity  Recoriciliation 
Act  of  1996; 
miscellaneous  sections 
affected;  comments  due 
by  4-2-97;  published  1-2- 
97 

Income  taxes: 

Continuity  of  interest  and 
business  enterprise 
requirements;  comments 
due  by  4-3-97;  published 
1-3-97 

Insurance  companies; 
determination  of  earrted 
premiums;  hearing; 
comments  due  by  4-2-97; 
published  1-2-97 

Life  insurance  reserves; 
recomputation;  hearing; 
comments  due  by  4-2-97; 
published  1-2-97 


Vlll 
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CFR  CHECKLIST 


This  checMist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  artd  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  artd  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  precedes  each  entry  that  is  now  available  online  through 
the  Government  Printing  Office’s  GPO  Access  service  at  http:// 
www.access.gpo.gov/narafcfr.  For  information  about  GPO  Access 
call  1-888-293-6498  (toil  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $951 .00 
domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:(X)  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2250. 


Title 

Stock  Number 

Price 

Revision  Date 

•1,  2  (2  Reserved) . 

.  (869-028-00001-1) ...... 

$4.25 

Feb.  1,  1996 

•3  (1995  Compilation 

and  Parts  100  and 

101) . 

.  (869-028-00002-9) . 

22.00 

'Jon.  1,  1996 

•4 . 

.  (869-032-00003-4)  ...... 

7.00 

Jon.  1, 1997 

5  Parts: 

•1-699  . 

.  (869-028-00004-5) . 

26.00 

Jan.  1,  1996 

*•700-1199  . 

.  (869-032-00005-1) . 

26.00 

Jon.  1,  1997 

•1200-End,  6  (6 

Reserved) . . 

.  (869-028-00006-1)  ...... 

25.00 

Jon.  1,  1996 

7  Parts: 

••0-26  . . 

<66QLm2-dnnn7-7> 

26.00 

Jm  1  1097 

•27-45  . 

..  (869-028-00008-8) . 

11.00 

Jon.  1, 

1996 

46-51  . 

..(869-028-00009-6) . 

13.00 

Jon.  1, 

1996 

52  . 

.  (869-028-00010-0) . 

5.00 

Jon.  1, 

1996 

•53-209  . . . 

..(869-028-00011-6)  _ _ 

17.00 

Jon.  1, 

1996 

•210-299  . 

..  (869-026^)0012-6) ...... 

35.00 

Jon.  L 

1996 

•300-399  . 

..(869-032-00011-5) ...... 

22.00 

Jon.  1, 

1997 

•400-699  . 

..  (869-028-00014-9  ...... 

22.00 

1996 

700-699  . . . 

..  (869-026^)0015-1) 

25.00 

Jon.  L 

1996 

•900-999  . 

..  (869-032-00014-0) _ 

40.00 

Jon.  1, 

1997 

•1000-1199  _ 

..  (869-026-00017-7) . 

3500 

Jon.  1, 

1996 

•1200-1499  . 

..  (869-028-00016-5) . 

29.00 

Jon.  1, 

1996 

1500-1899  . 

..  (869-026-00019-3) . 

41.00 

Jon.  1, 

1996 

•1900-1939  _ 

..  (869-026-00020-7) ..._. 

16.00 

Jon.  1, 

1996 

•1940-1949  . 

..  (869-028-00021-5) ...... 

31.00 

Jon.  1, 

1996 

1950-1999  . . 

..  (869^)28-00022-3) . 

39.00 

Jon.  1, 

1996 

2000-End . 

..  (869-028-00023-1) ...... 

15.00 

Jon.  1, 

1996 

•8  _ _ 

.  (669-Q96-nnn944)> 

23.00 

Jm  1  lOOA 

9  Parts: 

1-199  . 

..  (869^)28-00025-8)  . . 

30.00 

Jon.  1, 1996 

200-End  . . 

..(869-026-00026-6) _ 

25.00 

Jon.  1,  1996 

10  Parts: 

0-50 . 

(869-026^)0027-4) _ 

30.00 

Jon.  1, 1996 

•51-199 . 

(869-028-00028-2)  ...... 

2400 

.  Jon.  1, 

1996 

200-399  . 

(869-028-00029-1) ...... 

5.00 

Jan.  1, 

,  19% 

400-499  . 

(869-026-00030-4) . 

2100 

Jon.  1. 

.  19% 

500-End  . 

(869028-00031-2)  ...... 

34.00 

Jon.  1, 

,  19% 

•11  . 

(869-032-00029-8) _ 

20.00 

Jon.  1, 1997 

12  Parts: 

1-199  . 

...  (869-028-00033-9)  ...... 

1200 

Jon.  1, 1996 

200-219  . . 

(M909fUnm-7)  . 

1700 

JonJ, 

19% 

220-299  . 

...  (869-028-00035-5) ...... 

29.00 

Jon.  \ 

!  19% 

300-499  . . 

(86909iMtnmA-.Y;  . 

2100 

Im  1 

lOOA 

•500-599  . 

...  (869-028-00037-1) . 

20.00 

Jon.  ].  1996 

Title 

Stock  Number 

Price 

Revision  Date 

600-End  . 

. (869-028-0003W)) . 

31.00 

Jan.  1,  19% 

•13  . 

. (869-0284)0039-8)* . 

18.00 

Mar.  1,  19% 

14  Parts: 

1-59 . 

. (869-028-00040-1) . 

34.00 

Jon.  1,  1996 

60-139 . 

. (8694)28-00041-0) . 

30.00 

Jon.  1,  19% 

140-199  . 

. (869-028-00042-8)  ...... 

13.00 

Jon.  1, 19% 

200-1199  . 

. (8694)28-000454) . 

23.00 

Jon.  1,  19% 

•1200-End . 

. (869-0284)00444) . 

16.00 

Jon.  1, 1996 

15  Parts: 

0-299  . 

. (869-028-0004^2) . 

16.00 

Jon.  1, 19% 

300-799  . 

. (8694)28-00046-1) . 

26.00 

Jon.  1, 1996 

800-End  . 

. (8694)28-00047-9) . 

18.00 

Jon.  1,  19% 

16  Parts: 

0-149  . 

. (869-028-00048-7) . 

6.50 

Jon.  1, 1996 

150-999 . 

. (869-0284)0049-5) . 

19.00 

Jon.  1, 19% 

IQOQ-Fnd  . 

(flAgun9A-nnn«i-0) 

26.00 

Jon.  1,  19% 

17  Parts: 

1-199  . 

. (869028-00052-5) . 

21.00 

Apr.  1, 19% 

200-239  . 

(ft6Q4)984inn<LV:f) 

25.00 

Apr.  1,  19% 

240-End  . . 

. (869-028-00054-1) . 

31.00 

Apr.  i,  19% 

18  Parts: 

1-149  . 

. (869-028-00055-0) . 

17.00 

Apr.  1,  1996 

150-279  . 

. (869-0284)0056-8) ...... 

12.00 

Apr.  1,  19% 

280-399  . 

. (869-028-00057-6) . 

13.00 

Apr.  1,  19% 

400-End  . 

. (8690284)00584) . 

11.00 

Apr.  1, 19% 

19  Parts: 

1-140  . 

. (869-0284)00592) . 

26.00 

Apr.  1,  19% 

141-199  . 

. .  (869-028-00060-6) . 

23.00 

Apr.  1,  19% 

200-End  . 

. (869028-000614) . 

12.00 

Apr.  1,  19% 

20  Parts: 

1-399  . 

. (869-028-00062-2) . 

20.00 

Apr.  1,  19% 

•400499 . 

. (869-0284)0063-1) ...... 

35.00 

Apr.  1, 19% 

500-End  . 

. .  (869-028-00064-9)  ...... 

32.00 

Apr.  1, 19% 

21  Parts: 

•1-99  . 

. (869-0284)0065-7) . 

16.00 

Apr.  1,  19% 

•100-169  . 

. (869028-00066-5) . 

22.00 

Apr.  1,  19% 

•170-199  . 

. (869028-00067-3) . 

29.00 

Apr.  1,  19% 

•200-299  . 

. (869028-00068-1) . 

7.00 

Apr.  1,  19% 

•300499  . 

. (869-0284)0069-0  . 

50.00 

Apr.  1,  19% 

•500-599  _ 

. (869-028-00070-3)  ...... 

28.00 

Apr.  1,  19% 

•600-799 

.  . . (8694)98410071-1) 

8.50 

/Mx.  1,  19% 

•800-1299  _ 

. (869-028-00072-0) . 

30.00 

Apr.  i.  19% 

•1300-End _ 

. (869028-00073-8) . 

14.00 

Apr.  1,  19% 

22  Parts: 

1-299  . 

. . (869028-00074-6) . 

36.00 

Apr.  1, 19% 

300-End  . . 

. (869-028400754)  ...... 

24.00 

Apr.  1, 19% 

23  . 

. (869028-00076-2) _ 

21.00 

Apr.  1, 19% 

24  Parts: 

0-199  . 

. (869-028-00077-1) . 

30.00 

May  1, 19% 

200-219  . 

. (869-0284)0078-9) ...... 

14.00 

May  1, 19% 

220499  . . 

. (869028-000797) . 

13.00 

May  1, 19% 

500-699  . 

_ (8694)28-00080-1)  -.... 

14.00 

May  1, 19% 

700-899  _ 

. (86909841(1(181^ 

13.00 

May  i,  19% 

900-1699  . 

. . (869028-00082-7) _ 

21.00 

May  i,  19% 

1700-End . 

. . (86902800083-5) . 

14.00 

May  1, 19% 

25  . 

„  (869028-00084-3)  ...... 

32.00 

May  1, 19% 

26  Parts: 

§§10-1-1.60 . 

. (869028-00085-1) . 

21.00 

Apr.  1.  19% 

§§101-1.169 . 

. (869028-000860)  ...... 

34.00 

Apr.  1,  19% 

§§1.170-1.300  ... 

. (869028-00087-8) . 

24.00 

Apr.  1,  19% 

§§1001-1.400  ... 

. . (869028-000884) . 

17.00 

Apr.  1,  19% 

§§  1401-1.440  ... 

. (869-028000894) . 

31.00 

Apr.  1, 19% 

§§1441-1.500  .„ 

. (869-028-00090-8)  ...... 

22.00 

Apr.  1,  19% 

§§1501-1.640  ... 

...........  (869028000914) . 

21.00 

Apr.  1,  19% 

§§1.641-1.850  ... 

. (869-028-000924) . 

25.00 

Apr.  1,  19% 

§§  1.851-1.907  ... 

. (869028-00093-2) . 

26.00 

Apr.  1,  19% 

§§1.908-1.1000  . 

. . (86902800094-1)  ...... 

26.00 

Apr.  1,  19% 

§§1.1001-1.1400 

. (869-028*00095-9) . 

26.00 

Apr.  1,  19% 

§§  1.1401-End  ... 

. (869-02800096-7)  ...... 

35.00 

Apr.  1,  19% 
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IX 


Titie 

Stock  Number 

.Price 

Revision  Date 

2-29  . 

.  (86W)28-00097-5) . 

28.00 

Apr.  1,  1996 

:Ul-30 

.  (869^8-00098-3) 

20.00 

Apr.  1,  1996 

40-49  . 

.  (869-028-00099-1) . 

13.00 

Apr.  r,  1996 

50-299 . . 

.  (869-028-00100-^ . 

14.00 

Apr.  1,  1996 

30CM99 . 

.  (869-028-00101-7) . 

25.00 

Apr.  1.  1996 

500-699  . 

.  (869-028-00102-5) . 

6.00 

<Apr.  1.  1990 

60(Knd  . 

.  (869-028-00103-3) . 

800 

Apr.  1,  1996 

27  Parts: 

1-199  . 

(869-028-00104-1) . 

.  44.00 

Apr.  1.  1996 

200-End  . 

(869-028-00105-0) . 

.  13.00 

Apr.  1,  1996 

28  Parts: . 

1-42  . . . 

(869-028-00105-8) . 

..  35.00 

July  1,  1996 

43-end . 

(869-028-00107-6)  . 

..  30.00 

July  1,  1996 

29  Parts: 

0-99  . . 

..  (869-028-00105-4) . 

..  26.00 

July  1,  1996 

10(M99 . 

..  (869-028-00109-2) . 

..  12.00 

July  1.  1996 

500-899  . 

..  (869^)28-00110-6) . 

..  48.00 

July  1,  1996 

900-1899  . . . 

..  (869-028-001 IM) . 

..  20.00 

July  1,  1996 

1900-1910  (§§1900  to 

1910.999) . 

..(869^)28-00112-2)  .... 

..  43.00 

July  1,  1996 

1910  (§§1910.1000  to 

end)  . 

..(869-028-00113-1)  .... 

..  27.00 

July  1,  1996 

1911-1925  . 

..(869-028-00114-9)  .... 

..  19.00 

July  1.  1996 

1926  . 

..(869-028-00115-7)  .... 

..  30.00 

July  1,  1996 

1927-End  . 

..  (869-028-00116-5) .... 

..  38.00 

July  1,  1996 

30  Parts: 

1-199  . 

..(869-02800117-3)  .... 

..  HJOO 

July  1,  1996 

208-699  . 

..(869-028-00118-1)  .... 

..  26J)0 

July  1,  1996 

..  (869-028-001 19-0)  .... 

..  38.00 

July  1,  1996 

31  Parts: 

0-199  . 

..  (869-028-00120-3)  .... 

..  20.00 

July  1.  1996 

200-End  . 

..  (869-028-00121-1)  .... 

..  33.00 

July  1, 1996 

32  Parts: 

1-39,  Vol.  1 . 

. . 

...  15.00 

2July  1,  1984 

1-39,  Vol.  11 . 

...  19.00 

2July  1,  1984 

1-39,  Vol.  Ill . 

...  18J)0 

zjuly  1,  1984 

1-190  . . 

..  (869-028-00122-0)  .... 

..  42J)0 

July  1,  1996 

191-.199 

..  (869-028-00123-8)  .... 

..  50.00 

July  1,  1996 

400-629  . 

...  (869-028-00124-6)  .... 

..  34.00 

July  1,  1996 

630-699  . 

...  (869028-001254)  .... 

...  14.00 

sjuly  1,  1991 

700-799  . 

...  (869-02800126-2)  .... 

...  28.00 

July  1,  1996 

800-End  . 

...(869-02800127-1) .... 

...  28.00 

July  1, 1996 

33  Parts: 

1-124  . 

...  (86902800128-9)  .... 

...  26i)0 

July  1,  1996 

125-199  . 

...  (86902800129-7)  ... 

...  35.00 

July  1,  1996 

200-End  . 

...  (869-02800130-1) .... 

...  32.00 

July  1,  1996 

34  Parts: 

1-299  . . 

...  (869-02800131-9)  ... 

...  27.00 

July  1,  1996 

300-399  . 

...  (86902800132-7) ... 

...  27.00 

July  1,  1996 

400-End  . 

...  (869-02800133-5) ... 

...  46.00 

July  1,  1996 

35  . 

...  (86902800134-3)  ... 

...  15J)0 

July  r,  1996 

36  Parts 

1-199  . 

...  (869-02800135-1)  ... 

...  20J)0 

July  1,  1996 

200-End  . 

...  (869-02800136-0) ... 

...  48.00 

July  1,  1996 

37  . 

...  (86902800137-8)  ... 

...  24.00 

July  1,  1996 

38  Parts: 

0-17  . 

...  (869-028001384)  ... 

...  34.00 

July  1,  1996 

18-End  _ 

...  (869-028001394) ... 

...  38.00 

July  1, 1996 

38  . . 

...(869-02800140-8)... 

...  23.00 

July  1. 1996 

40  Parts: 

•1-51  . 

...  (869-028001414) ... 

...  50A) 

July  1,  1996 

•52 . 

...  (869-028001424)  ... 

...  51  hO 

July  1, 1996 

•53-59  . 

....  (869-02800143-2) ... 

...  }4JOO 

July  1. 1996 

60  . 

....  (869O28O0)44-1)  ... 

...  47JOO 

July  1, 1996 

•61-71  . . 

....  (869-02800145-9) ... 

....  47.00 

July  1, 1996 

•72-80  . 

....  (869-02800146-7)  ... 

....  34J)0 

July  1. 1996 

•81-85  _ _ 

....  (869-028001474)  ... 

....  31  A) 

July  1, 1996 

86  _ _ 

....  (869-028001483)  ... 

....  46.00 

July  1,  1996 

•87-135  . . 

....  (86902800149-1) ... 

....  35.00 

July  1, 1996 

THle 

Stock  Number 

Price 

Revision  Date 

•136-149  . 

..  (869-028-001504) . 

35.00 

July  1,  1996 

•150-189  . 

..  (869-028-00151-3)  ...... 

33.00 

July  1,  1996 

•190-259  . 

..  (869-028-00152-1) 

22.00 

July  1,  1996 

•260-299  . 

..  (869-028001534) . 

53.00 

July  1,  1996 

•300-399  . 

..  (869-028-001544) . 

28.00 

July  1,  1996 

•400424 . 

..  (869-028-001554) . 

33.00 

July  1,  1996 

•425499  . 

..  (869428-001564) ...... 

38.00 

July  1,  1996 

•700-789  . 

..  (869-028-00157-2) . 

33.00 

July  1,  1996 

•7904nd . . . 

..  (869-028-001587) 

19.00 

July  1,  1996 

41  Chapters: 

1, 1-1  to  1-10 . 

.  13.00 

3July  1,  1984 

1, 1-1 1  to  Appends,  2  (2  Reserved) . 

.  1800 

3July  1,  1984 

8-6 . 

. 

.  14.00 

3July  1, 1984 

7 . 

. 

.  6.00 

3July  1, 1984 

8 . 

4.50 

3July  1, 1984 

9 . 

.  1340 

3July  1, 1984 

10-17  . 

.  940 

3July  1,  1984 

18.  Vol.  1,  Ports  14  . 

.  13.00 

3July  1, 1984 

18,  Vol.  II,  Ports  819  ... 

.  1340 

3July  1, 1984 

18,  Vol.  Ill,  Ports  20-52 

. 

.  1340 

3July  1, 1984 

10-100  . 

.  1340 

3July  1, 1984 

1-100  . 

..  (869-028-00159-9) _ 

12.00 

July  1,  1996 

101  . . 

...  (86802800160-2) _ 

.  3640 

July  1,  1996 

102-200  . 

...  (86802800161-1) . 

.  1740 

July  1,  1996 

201-End  . 

...  (869-02840162-9) _ 

.  1740 

July  1,  1996 

42  Parts: 

•1-399  . 

...  (868028-001687)  ..... 

.  32.00 

Oct.  1,  1996 

•400429  . 

...  (869-028-001644)  ..... 

.  34.00 

Oct.  1,  1996 

•430-End . 

...  (869-028-001683) . 

.  44.00 

Oct.  1,  1996 

43  Parts: 

•1-999  . 

...  (869-028-001681) ..... 

.  30.00 

Oct.  1, 1996 

•1000-end  . 

...  (869-028-00167-0) ..... 

.  4540 

Oct.  1,J[996 

•44  . 

...  (869-028401684) . 

.  31.00 

Oct.  1,^996 

45  Parts: 

•1-199  . 

...  (869-028-001694)  ..... 

.  2840 

Oct.  1,  1996 

•200-499  . 

...  (869-028-001704)  ..... 

.  14.00 

‘Oct.  1,  1995 

•500-1199  . 

...  (868028-001714) _ 

.  3040 

Oct.  1,  1996 

•1200-End . 

...  (869-028401724) 

.  36.00 

Oct.  1,  1996 

46  Parts: 

•1-40  . . 

...  (869-028401734) ..... 

.  26.00 

Oct.  1,  1996 

•41-69  . 

...  (869-028-001782)  ..... 

.  2140 

Oct.  1,  1996 

•70-89  . 

...  (869-(K8001781) ..... 

.  1140 

Oct.  1,  1996 

•90-139  . . . 

...(869-028-00176-9)  ..... 

.  26.00 

Oct.  1,  1996 

•140-155  . 

...  (86802800177-7)  ..... 

.  15.00 

Oct.  1,  1996 

•158165 . 

...  (869428001784) 

.  2040 

Oct.  1,  1996 

•168199 . 

...  (869-028401783)  ..... 

.  2240 

Oct.  1,  1996 

•200499  . 

...  (869-028-00180-7)  „... 

.  2140 

Oct.  1,  1996 

•500-End . 

...  (869428001814) 

..  17.00 

Oct.  1,  1996 

47  Parts: 

•0-19  . 

....  (86802800182-3) ..... 

..  35.00 

Oct.  1.  1996 

•20-39  . 

....  (869-02840183-1) ..... 

..  2640 

Oct.  1,  1996 

•40-69  . 

....(868028001844) ..... 

..  18.00 

Oct.  1.  1996 

•70.79 

....  (869428401854) 

..  33.00 

Oct.  1,  1996 

•80-End  . . . 

....  (868028001864) ..... 

..  3940 

Oct.  1,  1996 

48  Chapters: 

•1  (Ports  141)  _ 

....  (868028001874) .... 

..  45.00 

Oct.  1,  1996 

•1  (Ports  52-99)  ...... 

....(869-028-001882).... 

..  2940 

Oct.  1,  1996 

•2  (Ports  201-251)  ... 

.._  (869-028001881) .... 

..  22.00 

Oct.  1,  1996 

•2  (Ports  252-299) 

....  (869-028001904)  .... 

„  16.00 

Oct.  1,  1996 

•34 . 

....  (869428-00191-2) .... 

..  3040 

Oct.  1,  1996 

•7-14  . . . 

....(868028-00192-1) .... 

..  2940 

Oct.  1,  1996 

•1898  . 

....(86942800193-9)  .... 

..  38.00 

Oct.  1,  1996 

•29-End  _ 

....  (869428001987)  .... 

..  2540 

Oct.  1,  1996 

46  Parts: 

•1-99  . 

....  (868028401954) .... 

..  3240 

Oct.  1,  1996 

•100-185  . 

....  (868028001964)  .„. 

..  5040 

Oct.  1,  1996 

•188199 . 

....  (869-028-00197-1) .... 

..  14.00 

Oct.  1,  1996 

•200-399  . 

....  (868028001984) .... 

..  39.00 

Oct.  1,  1996 

•400-999  _ 

....  (869-028-001988) .... 

..  49.00 

Oct.  1,  1996 

•1000-1199  . . 

....  (869-028-002004)  „.. 

..  2340 

Oct.  1,  1996 

•1200-End . 

....(869-02840201-3) .... 

..  1540 

Oct.  1,  1996 

X 
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TWe 

Stock  Number 

Price 

Revision  Dale 

SO  Parts: 

•1-199  . 

•200-599  . 

•600-Fnri 

(869-028-00202-1) .... 
(869-028-0020X))  .... 
(869-028-00204-0)  .... 

..  34.00 
..  22.00 
..  26.00 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Jon.  1,  1996 

CFR  Irtdex  and  Findings 
Aids . 

(869-028-00051-7)  .... 

..  35.00 

Conplefe  1997  CFR  set 

...  951.00 

1997 

Miaofiche  CFR  Edition; 

Subscription  (mailed  as  issued)  . 

Individual  copies . 

...  247.00 
...  1.00 

1997 

1997 

Complete  set  (one-time  mailing) . 

Complete  set  (one-time  mailing) . 

...  26100 
...  26100 

1996 

1995 

'  Because  rrtte  3  is  an  onnucS  conpiotian,  this  volume  and  ol  previous  volumes 
should  be  retained  os  o  permanent  reference  souce. 

^The  Jiiy  1,  1965  edition  ct  32  CFR  Parts  1-189  contains  a  note  onty  for 
Parts  1-39  inclusive.  For  the  ful  text  of  the  Defense  Acquisition  Regulalions 
in  Parts  1-39,  consult  the  three  CFB  volumes  issued  as  of  July  1,  1984,  containing 
those  ports. 

^The  Juty  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  ful  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  etc  von  CFR  volumes  issued  as  of  July  1, 
1964  containing  those  chapters. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Ma.  31,  1996.  The  CFR  volume  issued  April  I,  1990,  should  be 
retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1991  to  June  30,  1996.  The  CFR  volume  issued  July  1,  1991,  should  be  retained. 

*No  amendments  were  promulgaled  during  the  period  October  I,  1995  to 
September  30,  1996.  The  CFR  volume  issued  October  1,  1995  should  be  retained. 
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The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 

Documents 


This  unique  service  provides  up-UHtate 
information  on  Presidential  pofides 
and  armouncements.  It  contains  the 
fuH  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  newrs  conferences,  and  other 
PreMential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  datelirte  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted  ' 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  arxl  a  digest 
of  other  Presidential  activities  and 
White  House  anrKMjncements. 

Indexes  are  published  qustfterty. 

Published  by  the  Office  of  the  Federal 
Register.  National  Archives  and 
Records  Administration. 


^DOcninQ  Co<Ik 

*5420  Charge  your  order. 

It’s  Easy!  ■■■i 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

□  YES  ,  please  enter _ one  year  subscriptions  for  the  Weekly  Conipaation  of  Presideutial  Doauueuts  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


Superintendent  of  Documents  Subscription  Order  Form 


Q  $  1 37.00  First  Class  Mail  Q  $80.00  Regular  Mail 


The  total  cost  of  my  order  is  $ _ .  Price  indudes 

regular  domestic  postage  and  handling  and  is  subject  to  F«r  prtvacj^  check  b«x  bdew: 

change.  International  customers  please  add  25%.  □  Do  not  nuke  my  name  available  to  other  mailers 

(Thcck  method  of  payaacut: 

- □  Check  payaUe  to  Superintendent  of  Documents 

(Company  or  personal  name)  (Please  type  or  print) 

_ _ _  I 

(Additional  address/attention  line) 


□  GPO  Deposit  Account  |  1  |  |  |  |  |  |  —  Q 

□  VISA  □  MasterCard  I  I  I  F"!  (expiratioo) 


(Street  address) 

(City,  Sute,  ^  code) 

(Daytime  phone  including  area  code) 


(Authorizing  signature)  i/97 

Thamk  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Annoimdiig  the  Latest  Edition  « 

The  Federal 
Register: 

What  It  Is< 
and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulatioiis  Sjrstem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code: 

*6173 

□  yes,  please  send  me  the  following: 


Charge  your  order. 

It’a  Easy! 

lb  fax  your  orders  (202)-512-2250 


copies  of  The  Federsl  Reglstef>What  H  is  and  How  To  Use  K,  at  $700  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  nty  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Cofnpeny  or  Personal  Name) 


(Please  type  or  print) 


(Additiona]  address/attention  line) 


(Street  address) 


(City,  Stale,  ZIP  Code) 


(Dqrtime  phone  including  area  code) 


(Piirefaase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  oUicr  mailers?  □  □ 


Please  Choose  Method  of  Payment: 

O  Check  P^ble  to  the  Superintendent  of  Documents 

•  [U  GPO  Deposit  Account  1  I  I  I  I  I  I  I  ~  (HI 

□  VISA  or  MasterCard  Account 


(Credit  card  expiration  date)  Thank  you  for 

your  order! 


■  (Audrarizing  Signature)  .  ,  >-95) 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  llke'‘  ” 
to  know... 

if  any  changes  have  b^n  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  puMished  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  incScate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 

$27  per  year. 

Federal  Register  liKfex 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing  . 
agencies.  Significant  subjects  are  carried 
as  cross-refererK:es. 

$25  per  year. 


A  finding  aid  is  included  m  each  publication  nuhtch  tsls 
federal  fiegisier  page  numbers  with  the  dale  ot  publication 
m  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 
□  YES  y  enter  the  following  indicated  subscriptions  for  one  year: 


Ordar  ProoMaing  Cod*: 

*5421 


Charge  your  order. 

Fax  your  orders  (202)  512-2250 
PlMMie  your  orders  (202)  512-1800 


_ LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 

_ Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ . 


Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address)  > 

(City,  State,  Zip  code) 

(Daytime  phone  including  area  code) 


For  privoc)^  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  E>ocuments 

□  GPO  Deposit  Account  |  |  |  |  1  |  |  |  —  Q 

G  VISA  Q  MasterCard  I  I  I  I  I  (expiration) 

I  I  I  I . I  I  I  I  I  I  I  |-m 


(Authorizing  signature) 

Thamk  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250^7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS’  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep*  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Govnnment  Printing  OfiBce  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  \^ien  you  wiU  get  your  renewal  notice  by  checking  the  number  dial  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  Ms  example: 


A  renewal  notice  will  be  A  renewal  notice  will  be 

sent  approximately  90  days  sent  approximately  90  days 

before  the  shown  date.  before  the  shown  date. 


APR  SMITH212J 

DEC97R  1 

APROO  SMITH212J 

DEC97  R  1 

J(»N  SMITH 

JCHIM  SMITH 

212  MAIN  STREET 

212  MAIN  STREET 

** 

PORESTVILLE  MD  20747 

Pt^ESTVILLE  MD  20747 

To  be  Sine  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subacripdtxi  sovice  is  disctmtinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Siq)erintendent  of  Documents,  WashingUm,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  rdnstated. 

1b  diange  your  address:  Please  SEND  YOtJR  MAILING  LABEL,  along  with  your  new  address  to  the 
Siqierintendentof  Dociimoits,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Wadiington, 

DC  20402-9373. 

1b  inqidre  about  your  subscription  sorvice:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Supointendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

1b  order  a  new  subscriptkm:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 


•5468 

CDlYESy  please  erder  my  subscriptions  as  folows: 


Chmrgm  your  order. 

Itooooyl 

Fax  your  orders  (202)  512-2250 
Hione  your  m^ers  (202)  512-1800 


The  total  cost  of  my  order  is  $. 


..  (Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  yfear. 

- subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  SuperinterKJent  of  Oocumerrts 

a QPO  Deposit  Account  j  |  1  |  j  I  I  |—r~l 

□  VISA  □  MasterCard  |  |  |  |  "llaxplratlon  date) 

n  II  I  I  I  I  I  I  I  I . 

Thank  you  for  your  orderi 


Company  or  paraonU  nam* 


(Plaaaa  typa  or  print) 


AdUtional  addrasa/attantlon  Ina 


Strati  addraaa 


City.  Stata.  Zip  coda 


Daytima  phona  including  araa  coda 


Purchaaa  ordar  numbar  (optional) 


Authorizing  signature  iw 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 

issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

» 

Individual  laws  also  may  ’be  purchased  from  the  Superintendent  of  Documents,  U  S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http;//www.access. 
■gpo.gov/su_docs/  , 


Superintendent  of  Documents  Subscripiions  Order  Form 


Order  Processing  Code: 

*  6216 


□  YES  ,  enter  my  subscription(s)  as  follows: 


Charge  your  order.  MMIbl 

It’s  Easy!  ■■■■ 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


_ subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 

The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Please  type  or  print) 


(Street  address) 


Please  Choose  Method  of  Payment: 

□  Check  Payable  to  the  Superintendent  of  Documents 

I  I  GPO  Deposit  Account  |  |  |  |  |  |  |  1  -  Q 

□  VISA  or  MasterCard  Account  * » 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  |  |  |  | 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA*  15250-7954 


OrSv  Proowiino  CodK 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 

Chafge  your  onhr. 

t^oasyt 


I  [  YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format:  (M2)  512-18M 

_ Federal  Register  (MFFR)  Q  One  year  at  $220  each  Q  Six  months  at  $1 10 

_ Code  Federal  Reguhttkms  (CFRM7)  Q  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  2S%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attentkm  line) 

(Street  address) 

(Qty,  State,  Zip  code) 

(Daytime  phone  induoing  area  code) 

(Purchase  order  no.) 


For  prirac)^  check  box  bdow: 

□  Ek>  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  CJiedt  payaUe  to  ^perintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  *“  Q 

□  VISA  □  MasterCard  I  I  1  1  I  (e]q>iration) 


(Authorizing  signature)  r 

Thank  you  for  your  order! 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


5 


Printed  on  recycled  paper 


